DOMESTIC VIOLENCE

The Child Client in Domestic Violence Proceedings
The Ethical Dilemma of Child Advocacy In Guardian Ad Litem Appointments

By Joshua B. Crabtree &
Rebecca Ballard DiLoreto

or any practitioner who regularly
F represents children, the question

of where to begin often starts
with the question, “whom do I repre-
sent?” or “to whom do I owe a duty?”
Recent revisions to the Kentucky
Supreme Court Rules of Professional
Conduct highlight the importance of
working through these preliminary
questions to ensure solid footing as
counsel advances in a case. In repre-
senting children, these foundational
questions are ignored at one’s peril.
Such questions are especially important
in cases involving domestic violence. It
was only recently reported that Ken-
tucky topped the nation for 2007, with
the highest rate of deaths from child
abuse and neglect, with 41 deaths, or a
rate of 4.09 per 100,000 children in the
state.! The issue of quality legal repre-
sentation for children is obviously of
vital importance.

Unfortunately, the Kentucky Courts
and legislature, as well as secondary
authorities such at the American Bar
Association Family Law Committee,
American Bar Association Pro Bono
Child Custody Representation Project,
the National Council of Juvenile and
Family Court Judges and the National
Conference of Commissioners on Uni-
form State Laws, provide practitioners
little to no clarification regarding these
questions of “where to begin” and “to
whom do I owe a duty” or “whom do I
really represent,” and how the inquiry
itself pertains to representing children.

This article seeks to examine an
attorney’s ethical duties when represent-
ing children as Guardians Ad Litem in
Kentucky courts in light of the question
“where to begin.” Is the attorney’s role
to represent the child’s wishes or is the
role to represent the child’s best inter-
est? While the stark contrast between
the two approaches is most evident in
the context of a domestic violence pro-
ceeding, the general principles will
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apply to the issue when it is presented
in other circumstances as well.

Kentucky has begun to give attention
to expectations and standards of practice
for attorneys appointed to act as
Guardians Ad Litem (GAL). Guidance
is available to the practitioner from SCR
3.130 (1.3) Diligence; (1.4) Communi-
cation; (1.6) Confidentiality of
Information; and (1.14) Client Under a
Disability. Some states offer specific
statutory and rule-making guidance for
attorneys.> For example, in New Mex-
ico, children under age 14 are appointed
a GAL in neglect and abuse cases, and
an attorney to represent the child’s
wishes if the child is 14 or older.? In
addition, the New Mexico Supreme
Court has adopted performance stan-
dards for these attorneys that set forth
with particularity to whom the attorney
owes what duty.*

Given the more limited guidance
offered by the Juvenile Code and court
rules in Kentucky, how does an attorney
representing a child reconcile differ-
ences that may arise between identified
best interests and the determined posi-
tion of the child client? In representing
and advocating for a child, is it the
attorney’s role to be sure the court is
aware of and understands the child’s
wishes? Is it also the attorney’s job to
look out for the child’s best interests in
two primary capacities: (1) from nega-
tive consequences related to the process
of litigation (e.g., when appropriate,
advocating to protect a child from testi-
mony in open court or to prevent
parents involved in custody battles from
using tactics that place their child at
risk); and (2) regarding the ultimate
result of the litigation (e.g., advocating
for the custody/visitation arrangement
the attorney believes is in the best inter-
ests of the child, or advocating for the
most appropriate placement when a
child must be removed from the home
due to abuse or unmanageable behav-
ior)? Are the duties to investigate and
prepare a case comparable to the repre-
sentation of an adult?

How do the ethical rules respond to
the dilemma of attorneys who are faced
with the question, “but aren’t you sup-
posed to advocate for the child’s best
interests?” Generally, this question
arises when an attorney is advocating
for a child’s particular wish. At times,
this can be a difficult position for attor-
neys for a number of reasons. In some
cases, the child has conveyed to the
attorney her preference, but has not
given the attorney authorization to
reveal this information to anyone else.
Should the attorney’s relationship with
the child he or she represents be like
any other attorney-client relationship? Is
a child who has expressed a preference,
but does not want her parents to know
the preference, entitled to the same con-
fidentiality as any other client?
Furthermore, how does an attorney zeal-
ously represent the client when he or
she has to reconcile a child’s verbalized
wishes with what the attorney believes
to be in his or her best interest when
these two positions are simply incom-
patible? How can any of these questions
be answered if an attorney does not con-
sider from the time of appointment the
ethical ramifications of representing a
child with the tensions that can exist
between the child’s wishes and the best
interest standard?

The competition of these two models
has been called the dilemma of child
advocacy.> Both models have been
rightly criticized. Cases involving
domestic violence are perfect examples
of when an answer to the question of
“where do I begin?” becomes para-
mount. The “child’s wishes” approach is
criticized where a child of diminished
capacity and immature judgment sets
detrimental goals for the outcome of a
case. For example, a young abused child
often wants to return to the custody of
the parent, even when that parent is the
one who caused the child’s injuries.
How can a Guardian Ad Litem advocate
putting his or her client in continued
danger? Alternatively, the “best inter-
ests” approach is criticized because it



allows attorneys to inappropriately sub-
stitute the view of the lawyer for that of
the child while at the same time usurp-
ing the role of the court to make such
determinations.® The “best interests”
approach has also resulted in what is
being termed “relaxed advocacy,” where
attorneys feel free to ignore their tradi-
tional duties (such as meeting their
client or filing motions) because they
are appointed as a Guardian Ad Litem.’

Diligence

An attorney representing a child
client is not absolved from the funda-
mental duties of thorough communication
with the client and careful preparation
and investigation. Acknowledging the
challenges that may exist when deter-
mining the goals of representation with
a client of diminished capacity, certain
duties are nonetheless fundamental
Counsel for children must be compe-
tent, independent, and zealous attorneys
who understand their roles and duties.
Additionally, children need attorneys
who advocate their positions to the
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court and represent them as litigants
through the entire litigation process.
Further, children need confidential and
meaningful communication with an
attorney who will give them a fair
opportunity to be effective in the court
system.” Beyond these systemic needs,
an attorney owes a child client the duty
to participate in depositions, negotia-
tions, discovery, pretrial conferences
and hearings. Attorneys also have the
duty to meet with a child client, to file
pleadings on the child’s behalf, and to
thoroughly investigate in order to sup-
port the child client’s position.!°
Nothing in SCR 3.130 (1.3) or its
accompanying commentary pertaining
to diligence supports a position to the
contrary. It may be tempting for a GAL
to count on the prosecutor, social work-
ers, the judge and counsel for the
parents to investigate the case fully and
report significant information to all par-
ties. However, the failure to investigate
and prepare will result in effective aban-
donment of the role of counsel for the
child.
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tion, it is important for the child’s
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that she is not responsible for the
judge’s decision, and that the judge, not
the child, determines the outcome of the
case. However, the most daunting chal-
lenge that attorneys will confront in
representing children is to know how to
talk to the child client; that is, how to
elicit the client’s position on relevant
issues and how to advise, inform and
guide the child through the process, all
in the language of a child. In addition to
his or her legal knowledge and skills, an
attorney must already possess, or gain,
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an understanding and appreciation of
the impact of child development gener-
ally, and of the particular client’s
current developmental stage, and the
impact of that particular reality on the
lawyer’s ability to communicate effec-
tively with the child client. Lawyers are
not typically trained in child develop-
ment or in how to communicate
effectively with a child, and sometimes
find it difficult to translate legal con-
cepts into language a young child can
understand. This is what an attorney
must do, however, in order to fulfill his
or her legal and ethical duties to the
child client.

Commentary to SCR 3.130(1.4)
stresses that reasonable communication
between the lawyer and client is neces-
sary for effective representation.!? There
is simply no way around it: to represent
a child competently, a lawyer must
develop knowledge and skills beyond
the boundaries of traditional legal train-
ing in order to effectively relate to
children. The critical distinction for
lawyers more accustomed to represent-
ing adults is that they must educate
themselves in communicating effec-
tively with children of different ages.
These attorneys may also need to step
outside their usual modes, styles and
places of communicating with clients to
find more appropriate and effective

ways of interacting with a child client.
For example, an attorney representing
adults may be accustomed to contacting
clients via telephone or e-mail, or meet-
ing at the client’s office, but these
options may not be feasible when work-
ing with a child client. Additionally, in
order to competently represent a child
client and to meet the ethical duties of
reasonable communication, an attorney
must gain an understanding of child
development, particularly as it relates to
how children perceive, understand, and
recall events, and the clues they take
from those around them about accept-
able and unacceptable behavior.'?
Ultimately, an attorney representing
children must adapt his or her practice
of law to most effectively meet the
needs of the child client.

Confidentiality of Information
Application of SCR 3.130(1.6) to
attorneys representing children can be
bewildering. Attorneys may frequently
ask whether and to what degree they
must keep certain communications con-
fidential. A dilemma arises when the
confidentiality normally required under
SCR 3.130(1.6) might prevent the attor-
ney with the child client from carrying
out the responsibilities of his or her
appointment.'* This can present difficult
decisions for a child’s attorney as there
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is no “correct” way to resolve this ethi-
cal conundrum.!> One option that has
been discussed is that “the use of the
term ‘interests’...as in the phrase ‘best
interests of the child,” suggests that the
lawyer may, if necessary, act against the
expressed wishes of the client.”!® This
method has found support in situations
where courts have required that lawyers
for children disclose to the court infor-
mation that would indicate the child is
at risk of substantial harm.!”

Regardless of how the disclosure
came about, “[d]isclosures of this kind
pose a particular tension with a child
client’s ability to direct the representa-
tion.”'® When an attorney representing a
child must disclose confidential commu-
nications, the attorney should be
particularly cautious. If an attorney rep-
resenting a child plans to reveal client
communications that the child does not
want revealed, the attorney should
advise the child, before soliciting infor-
mation, that the information will not be
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confidential. The child can then make
an informed decision about what to dis-
close.'? For an attorney, “[b]eing clear
with the child about [his or her] role,
and to what degree information will or
will not remain confidential helps main-
tain the child’s sense of trust and
confidence that the system will protect
her.”?® Therefore a child’s attorney must
exercise his or her discretion to deter-
mine whether to disclose the confidential
information to the court. In doing so,
the attorney of the child client must be
aware that his or her knowledge of the
child’s situation may be limited, and
also recognize potential consequences
of disclosing the information if they
are to meet the duties of SCR
3.130(1.6).2!

Client Under a Disability

Although the new Rule 3.130(1.14)
and its commentary provide more guid-
ance than the practitioner representing
children has ever had before, it is
important to note that the Rule was
neither drafted nor modified with child
representation specifically in mind.
The Rules of the Supreme Court define
the lawyer’s basic duties for zealous,
competent and independent advocacy.?
No court has allowed an exception to
the duty to adhere to the Rules for
lawyers representing child clients.
Instead, the Supreme Court expressly
established that the default position
when representing children is to main-
tain as normal an attorney-client
relationship as possible.?? The new
SCR 3.130 (1.14) , referring to a client
with diminished capacity, provides:
“When a client’s capacity to make ade-
quately considered decisions in
connection with a representation is
diminished, whether because of minor-
ity, mental impairment or for some
other reason, the lawyer shall, as far as
reasonably possible, maintain a normal
client-lawyer relationship with the
client.”

However, the new SCR 3.130(1.14)
(b) does give the attorney representing
children broader guidance on what
“other protective action” might be
appropriate, including consultation with
other entities and persons.>* Addition-
ally, the new SCR 3.130(1.14)(b)

provides more guidance regarding the
client actions that elicit an attorney’s
protective response, including situations
in which the client “is at risk of substan-
tial physical, financial or other harm
unless action is taken and cannot ade-
quately act in the client’s own interest.”
While the Supreme Court’s modification
could reflect a loosening of the confi-
dentiality rules under certain limited
circumstances, the modification neither
gives the attorney representing the child
carte blanche to impose his/her judg-
ment upon the child client nor the
ability to freely disclose confidential
communication. The Commentary to
Rule 3.130(1.14)[5](b) explains that the
new rule:

“permits the lawyer to take protective
measures deemed necessary. Such measure
could include: consulting with family mem-

bers, using a reconsideration period to permit
clarification or improvement of
circumstances,...consulting with support
groups,...or other individuals or entities that
have the ability to protect the client. In taking
any protective action, the lawyer should be
guided by such factors as the wishes and val-
ues of the client to the extent known, the
client’s best interests and the goals if
intruding into the client’s decision-making
autonomy to the least extent feasible,
maximizing client capacities and respecting
the client’s family and social connections.”

The Comments seem to suggest that
pursuing protective actions or disclosing
confidential information for or about a
child client should be a last resort in
limited circumstances, while at all times
the attorney must take into account the
instructions and wishes of the child
client.

Conclusion

The legal representation of children
is a complicated matter in any context.
Assuming the role of Guardian Ad
Litem in our system can be particularly
challenging and perplexing. What is
clear is that the job is not one assumed
in a lackadaisical manner. If a practi-
tioner knows he or she cannot meet the
duties required, the ethical choice is to
abstain from taking the case. The recent
changes to the rules and the modified
commentary are helpful to the attorney
with child clients, but do not fully clar-
ify the role of such an attorney.
Although these changes provide new
guidance and insight, the simple fact
remains that the rules were not written
to govern the representation of children.
As long as there are two competing
models for the role of the zealous child
advocate, the current rules will need
further exploration to understand how to
apply them to a child client. Diligence,
communication, confidentiality, and dis-
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ability in an attorney’s representation of

a child client are paramount issues that

the Court has begun to address. Hope-

fully, the discussion of how these rules

and the recent additions should be 6.
applied in the context of the representa-

tion of children who are often the

victims of family violence will continue

with informed debate on the role of both

the attorney and the Rules. The path to 7.
consensus may be long and have the
occasional pothole, but if we continue

to address the appropriate questions we

will arrive at a higher level of practice

on behalf of Kentucky’s children. ¥
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