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HB 463 -- STATEMENT FROM THE SPONSORS 
Sen. Tom Jensen (R - London) and Rep. John Tilley (D - Hopkinsville) 

 
 
 
Over the past decade, Kentucky has had one of the fastest growing prison populations in 
the country. Since 2000, the inmate population increased 45 percent, compared to 13 
percent for the U.S. state prison system as a whole. This growth has driven the state's 
corrections spending to $440 million a year, an increase of more than 330 percent over 
the last twenty years, despite the fact that the state's serious crime rate has been well 
below that of the nation and other southern states since the 1960s. It has been clear for 
some time that Kentucky cannot continue down the path we have taken during the last 
decade, when the crime rate remained relatively low, but the growth in our prison 
population far outpaced the national average.  
 
In 2010, Kentucky lawmakers created the Task Force on the Penal Code and Controlled 
Substances Act to recommend changes we could make to the state's penal code and 
drug laws that would control the growth in corrections while maintaining public safety. In 
addition to our membership as co-chairs, the task force members were: Chief Justice 
John D. Minton Jr.; J. Michael Brown, the Secretary of the Justice and Public Safety 
Cabinet; LaRue County Judge/Executive Tommy Turner; Tom Handy, a former 
prosecutor; and Guthrie True, a former public defender. 
 
As co-chairs of the task force, we maintained an open, bipartisan, inter-branch, data-
driven process involving considerable outreach to and participation from stakeholders 
representing diverse interests in the criminal justice and public safety areas, including 
judges, prosecutors, public defenders, victims' advocates, law enforcement officials, 
local government officials, jailers and others. The task force also received support and 
technical assistance from the experts at the nationally-respected, nonpartisan Public 
Safety Performance Project of the Pew Center on the States to develop fiscally sound, 
data-driven policy recommendations that will give taxpayers a better return on their 
public safety dollars.  
 
For six months in 2010, we jointly led this bipartisan group of stakeholders from across 
state and local government on a quest to reduce Kentucky's prison costs and increase 
the public's return on our corrections investment by reducing recidivism and 
incarceration rates. The task force conducted an extensive review of Kentucky's 
corrections data to identify what was driving increases in the state's prison population 
and costs, and the task force crafted recommendations for legislative reform based on 
that data.  
 
I. THE TASK FORCE IDENTIFIED FOUR KEY DRIVERS OF KENTUCKY'S 

PRISON GROWTH 
 

A. An Increase in Arrests and Court Cases   
 

While reported crime remained basically flat between 2001 and 2009, 
adult arrest rates increased 32 percent during that time, and drug arrests 
increased 70 percent. 
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B. A High Percentage of Offenders Being Sent to Prison  
 

Kentucky uses prison as opposed to probation or other alternative 
sentences at a much higher rate than most other states. 
 

C. Technical Parole Violators  
 

Offenders on parole who are sent back to prison and who do not have a 
new felony conviction have nearly doubled as a percentage of prison 
admissions. 

 
D. Drug Offenders  
 

The Kentucky Department of Corrections reported that between 2000 and 
2009, the percentage of all admissions that were drug offenders rose 
from 30 percent to 38 percent. 
 

During the 2011 Regular Session of the General Assembly, we introduced identi-
cal bills in both the Senate and the House of Representatives.  These bills 
incorporated the recommendations of the Task Force, as well as recommenda-
tions from other stakeholders. Now, as Kentucky works to implement those 
changes with the passage of House Bill 463 signed into law on March 3, those 
six months of work are about to pay off.  
 

II. THE PROVISIONS IN HOUSE BILL 463 FOCUS ON: 
 

A. Strengthening probation and parole by basing key decisions on the risk 
posed by offenders, linking offenders to appropriate community resour-
ces, and improving parole and probation supervision. 

 
B. Modernizing drug laws by distinguishing serious drug trafficking from 

peddling to support an addiction by establishing a proportionate scale of 
penalties based on quantity of drugs sold and by providing deferred 
prosecution, presumptive probation and reduced prison time for low-risk, 
non-violent drug offenders who possess drugs and reinvesting related 
savings in increasing drug treatment for those offenders who need it. 

 
C. Supporting and restoring victims by improving restitution and creating 

web-based tools to provide key information on offenders. 
 
D. Improving government performance with better ways to measure and 

encourage a reduction in recidivism and criminal behavior.  
 
The reforms in House Bill 463 are expected to bring a gross savings of $422 
million over ten years by reducing the state's burgeoning prison population. Net 
savings of $218 million will likely accrue over ten years, with $204 million to be 
reinvested in stronger probation and parole programs, expanded drug treatments 
and the addition of more pretrial services. Twenty-five percent of savings 
unrelated to changes in the drug laws will be put into a new local corrections 
assistance fund to help local jails, garnering full support from our counties.   
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Without the work of the Task Force on the Penal Code and Controlled 
Substances Act, the 2011 General Assembly would not have been able to pass 
the major criminal justice reforms found in House Bill 463 as quickly as we did. 
Changes to the penal code would likely have continued to be made in a 
piecemeal fashion. By including reauthorization of the task force as a provision of 
House Bill 463, lawmakers have ensured future deliberations without delay and 
with the best possible outcome for Kentucky.    
 
Changes similar to those made in House Bill 463 have been implemented in 
other states, including Texas, Kansas and South Carolina, with much success. 
These states have seen a drop in both their crime rate and corrections costs. 
There is no reason to believe, based on the evidence, that Kentucky will not 
enjoy similar success under the most far-reaching criminal justice reforms 
Kentucky has seen in generations.  
 
House Bill 463 is the result of nearly every major group affected by the changes 
in the law coming together to create something better.  Kentucky will be better off 
because of its passage.  
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CHANGES IN  
CRIMINAL LAW OR CRIMINAL PROCEDURE IN HB 463 

Damon Preston 
 
 
 
Revolutionary in its scope and concept, House Bill 463 will affect every facet of the 
criminal justice system, reforming counterproductive and expensive practices while pro-
tecting public safety and maintaining accountability for lawbreakers.  Such grand pro-
mise will only materialize, however, if all players in the system are familiar with the new 
laws and are willing to ensure their full implementation.  This article summarizes the 
various parts of the bill.  Future editions of The Advocate will delve more deeply into 
specific provisions. 
 
Generally, the most significant changes to the law in House Bill 463 can be broken into 
the following categories: 
 
I. EXPANSION OF PRETRIAL RELEASE  
 

Changes to the law will result in responsible expansion and consistency in the 
pretrial release of persons accused of crimes.  The most significant advancement 
is the mandatory use of a "research-based, validated assessment tool" to mea-
sure a defendant's risk of flight or of posing a risk to the public.  In most 
circumstances, defendants who are low or moderate risk will be released without 
financial bail being required. For moderate risk defendants, courts will be em-
powered to impose reasonable non-financial conditions to address any concerns 
raised by the assessment.  Defendants who remain in jail pretrial will be entitled 
to a daily credit towards their bond, unless they are a flight risk or a risk to others. 

 
Because of these changes, county jails will not bear the expense of housing 
pretrial defendants who are not a high risk. Further, low or moderate risk 
defendants who cannot post a financial bond will not serve additional jail time 
solely due to their poverty and those who are innocent will not serve time at all 
upon their release. Upon a conviction, a court can impose an appropriate 
sentence and the guilty person will be held accountable for their criminal activity. 
 

II. REFORM OF CRIMINAL DRUG STATUTES  
 

The changes to the drug laws were made in recognition of some basic principles: 
 

A. Not All Trafficking Offenses Are Equal,  
 
B. Drug Possession Should Be Addressed through Supervision and Treat-

ment, and  
 
C. Subsequent Offender Sentencing Enhancements Are Not Appropriate in 

the Drug Possession Context. 
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III. TRAFFICKING OFFENSES  
 

Thresholds were established to distinguish between low-level peddlers and 
higher-level traffickers.  Defendants convicted of trafficking in amounts above the 
new thresholds will face the same range of penalties and enhancements as 
under the former law.  Those convicted of trafficking in lower amounts will face 
lesser punishments. Separate trafficking incidents within a ninety-day period may 
be aggregated to reach the new thresholds. 

 
Thresholds for selected drugs: 

 
A. Cocaine -- four grams 
 
B. Heroin or Methamphetamine -- two grams  
 
C. LSD, PCP, GHB or Rohypnol -- No threshold; any quantity is higher level 
 
D. Other Schedule I or II Controlled Substances -- ten or more dosage units 
 
E. Schedule III Controlled Substances -- twenty or more dosage units 

 
IV. DRUG POSSESSION  
 

Defendants charged with felony drug possession will face a possible penalty of 
one to three years (reduced from a range of one to five years), but will be subject 
to Deferred Prosecution or Presumptive Probation for first or second offenses 
with the legislature deeming Deferred Prosecution as the preferred alternative for 
first offenses. 

 
A. Deferred Prosecution – Eligible defendants will be able to have prose-

cution deferred for up to two years while participating in a probation-like 
program of supervision and treatment.  Upon successful completion, the 
criminal charge will not only be dismissed, but expunged and sealed as if 
the charge never existed. If a defendant fails in the deferral program, 
he/she can then be prosecuted as usual, with all other options remaining 
available as appropriate.  In the event a prosecutor objects to an eligible 
defendant's participation in the program, the prosecutor must state on the 
record "substantial and compelling reasons why the defendant cannot be 
safely and effectively supervised in the community, is not amenable to 
community-based treatment, or poses a significant risk to public safety." 

 
B. Presumptive Probation – For defendants who are convicted of a first or 

second offense of felony drug possession, probation is mandatory unless 
the sentencing court finds "substantial and compelling reasons why the 
defendant cannot be safely and effectively supervised in the community, 
is not amenable to community-based treatment, or poses a significant risk 
to public safety." 

 
C. Sentencing Enhancements – Defendants convicted of trafficking drugs 

will still be subject to all former sentencing enhancements, but many 
enhancements for other drug offenders have been eliminated. 
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D. Persistent Felony Offender (PFO) – Felony drug possession can no 
longer be enhanced by PFO and a prior felony drug possession convic-
tion cannot be used as a predicate for later PFO enhancements unless 
the defendant has been convicted of a different felony since the drug 
possession conviction. 

 
E. Subsequent Offender Enhancements – Raising the penalty for second or 

subsequent drug offenses have been eliminated from most non-trafficking 
statutes. 

 
V. COMMUNITY SUPERVISION CHANGES  
 

Community supervision encompasses probation, parole and post-incarceration 
supervision. Under all three programs, a research-based validated Risk and 
Needs Assessment will be used to determine supervision/treatment needs and 
progress on an individualized case plan developed for each supervised person.  
When a supervised person demonstrates prolonged compliance and meets other 
conditions, he/she may be removed from active supervision. In the event of 
violations, a system of graduated sanctions will be developed to hold offenders 
accountable without court proceedings or Parole Board hearings being required 
for many technical violations.  Revocation and re-incarceration for failure to abide 
by conditions of supervision is only authorized "when such failure constitutes a 
significant risk to prior victims of the supervised individual or the community at 
large, and cannot be appropriately managed in the community." 

 
VI. RE-ENTRY OR POST-INCARCERATION SUPERVISION  
 

Almost every person who is incarcerated in prison will face a period of super-
vision upon their release.  For sex offenders, the five-year period previously 
conditionally discharged now is reestablished as a period of supervision under 
the authority of the Parole Board. For certain "dangerous" offenders (those 
convicted of an A felony or capital offense, ineligible for parole, or who have a 
maximum security classification), an additional one-year period of supervision will 
be added to the end of their sentence.  For everyone else, release on parole will 
be mandatory when a prisoner has six months remaining on his/her sentence 
unless the total sentence is two years or less or the person has less than six 
months to serve after final sentencing or recommitment after a violation of 
supervision. 

 
VII. ARREST POWERS  
 

With limited exceptions, law enforcement officers must issue citations for 
misdemeanors, even when committed in the officer's presence. 

 
VIII. NONPAYMENT OF FINES  

Defendants found guilty of non-payment of fines may be sentenced to jail for 
nonpayment or nonappearance in court to address nonpayment, but may satisfy 
the unpaid fine at a rate of $50 per day (or $100 per day if working in community 
service while incarcerated). 
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Many other provisions of HB 463 make changes that fall outside these general 
cate-gories.  The full text of the bill and other resources to assist lawyers, judges, 
and others in understanding and implementing the bill are available at: 
http://theadvocate.posterous.com/tag/hb463. 
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CHANGES IN PRETRIAL RELEASE FROM HB 463: 
"THE NEW PENAL CODE AND CONTROLLED SUBSTANCES ACT" 

Brian Scott West 
 
 
Many changes to the drug and penal codes were made by HB 463 involving 
reclassification of offenses, reformation of sentencing provisions, and other general 
changes which incorporate efficient and realistic methods for punishing and rehabilitating 
convicted lawbreakers, while at the same time promoting concerns of public safety.  
However, the new act also made changes in the law of pretrial release, reaffirming in a 
substantial way Kentucky's commitment to the age-old venerable constitutional principle 
of "innocent until proven guilty." 
 
I.   UNSECURED OR "OWN RECOGNIZANCE" BONDS FOR LOW OR MEDIUM 

RISK ARRESTED DEFENDANTS PRESUMED  
 

HB 463 created a new section KRS Chapter 431 which applies to any defendant 
arrested for any crime and which makes mandatory an unsecured or "own 
recognizance" bond for certain individuals.  KRS 431.066(1) provides that 
"[w]hen a court considers pretrial release and bail for an arrested defendant, the 
court shall consider whether the defendant constitutes a flight risk, is unlikely to 
appear for trial, or is likely to be a danger to the public if released." Subsections 
(2) and (3) provide generally that if the defendant poses a low or moderate risk of 
flight, is likely to appear for trial, and is not likely to be a danger to others, the 
court SHALL order the defendant released on unsecured bond or his own 
recognizance, and in the case of a moderate risk, the court shall consider 
ordering the defendant to participate in GPS monitoring, controlled substance 
testing, increased supervision, or other conditions. 
 

II.  PRETRIAL RELEASE FOR "PRESUMPTIVE PROBATION" DRUG OFFENSES  
 

HB 463 created a new section in the drug code, KRS 218A.135, which provides 
mandatory unsecured or "own recognizance" bond for persons who are charged 
with offenses that could result in "presumptive probation." KRS 218A.135(1). 
These offenses are described elsewhere in KRS Chapter 218A, but basically are 
trafficking in a controlled substance 3rd (under 20 units) and possession of a 
controlled substance in the 1st.  These provisions shall not apply to a defendant 
who is found by the court to present a flight risk, or a danger to himself, herself or 
others. KRS 218A.135(2). If a court determines that the defendant is such a risk, 
the court shall document the reasons for denying the release in a written order.  
KRS 218A.135(3). Impliedly, a finding of danger to himself, herself or others 
requires a finding that the defendant has done more than merely possess, 
transfer or sell drugs, since the provision applies ONLY to possession and 
trafficking offenses, and such limited findings would effectively write the word 
"shall" out of the statute. 
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III.  CREDIT TOWARD BAIL FOR TIME IN JAIL PRESUMED  
 

KRS 431.066(4)(a) provides that -- regardless of the amount of bail set -- the 
court shall permit a defendant a credit of one hundred dollars for each day, or 
any portion of a day, as payment toward the amount of bail set.  Upon service of 
sufficient days to satisfy the bail, the Court SHALL order the release of the 
defendant from jail on conditions specified in Chapter 431. 
 
Subsection (b), however, specifies that bail credit shall not apply to anyone who 
is convicted of, or is pleading guilty (or entering an Alford plea) to any felony sex 
offense under KRS Chapter 510, human trafficking involving commercial sexual 
activity, incest, unlawful transaction with a minor involving sexual activity, pro-
moting or using a minor in a sexual performance, or any "violent offender" as 
defined in KRS 439.3401.  Bail credit shall also be denied for anyone found by 
the court to be a flight risk or a danger to others.  If bail credit is denied for any 
reason, the Court SHALL document the reasons in a written order.  KRS 
431.066(5). 
 

IV.   MAXIMUM BAIL RULE FOR MULTIPLE MISDEMEANORS  
 

KRS 431.525 has been amended to require -- when a person has been charged 
with one or more misdemeanors -- that the amount of bail for all charges shall be 
set in a single amount that shall not exceed the amount of the fine and court 
costs for the highest misdemeanor charged.  KRS 431.525(4).  When a person 
has been convicted of a misdemeanor and a sentence of jail, conditional 
discharge, probation, or any sentence other than a "fine only," the amount of bail 
for release on appeal shall not exceed double the amount of the maximum fine 
that could have been imposed for the highest misdemeanor of which the defend-
ant stands convicted. KRS 431.525(5). Neither provision applies to misde-
meanors involving physical injury or sexual conduct, or to any person found by 
the court to present a flight risk or to be a danger to others.  KRS 431.525(4)-(6).  
If a person is found to present a flight risk or a danger to others, the court SHALL 
document the reasons in a written order.  KRS 431.525(7). 
 

V.  JUDICIAL GUIDELINES FOR PRETRIAL RELEASE OF MODERATE-RISK OR 
HIGH-RISK DEFENDANTS  

 
Most of the HB 463 pretrial release provisions refer to persons who are found to 
be at a "low risk" or "moderate risk" to flee, not come to court, or pose a danger 
to others.  However, the General Assembly also put language into the bill for 
those persons who are found to be high or moderate risk, and who otherwise 
would be ordered to a local correctional facility while awaiting trial.  For those 
persons, the Supreme Court is required to establish recommended guidelines for 
judges to use when determining whether pretrial release or monitored conditional 
release should be ordered, and setting the terms of such release and/or 
monitoring. KRS 27A.096. Likewise, KRS 431.067 provides that, when consider-
ing the pretrial release of a person whose pretrial risk assessment indicates he or 
she is a moderate or high risk defendant, the court considering the release may 
order as a condition of pretrial release that the person participate in a GPS 
monitoring program. 
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VI.   EVIDENCE-BASED PRACTICES  
 

Section 49 of HB 463 (not yet codified), effective July 1, 2013, specifies that the 
Supreme Court SHALL require that vendors or contractors who are funded by the 
state and who are providing supervision and intervention programs for adult 
criminal defendants use "evidence-based practices" to measure the effectiveness 
of their supervision and monitoring services.  As used in this section, "evidence-
based practices" means intervention programs and supervision policies, proced-
ures, programs, and practices that scientific research demonstrates reduce 
instances of a defendant's failure to appear in court and criminal activity among 
pretrial defendants when implemented competently." Evidence-based practices 
are already being used by pretrial officers of the Administrative Office of the 
Courts.  These assessments categorize a defendant as a low, moderate or high 
risk to flee, to not appear in court, or to pose a danger to the public.  In KRS 
446.010(33), "pretrial risk assessment" is defined as "an objective, research-
based, validated assessment tool that measures a defendant's risk of flight and 
risk of anticipated criminal conduct while on pretrial release pending adjudica-
tion."  AOC's assessment bases its results upon answers to objective, not 
subjective, questions and has already been validated by an independent, 
federally funded organization (the JFA Institute). 
 
Nearly every decision made about pretrial release begins with a court finding as 
to whether the defendant is a low, moderate or high risk to flee, not appear, or 
pose a danger to the public (and in the case of "presumptive probation" offenses, 
danger to self), thereby incorporating into the judicial decision the risks found by 
the assessment.  Bond decisions have never been more "based on evidence" 
than they will be now. 
 

VII.   APPEAL STANDARDS  
 

HB 463 has effectively changed both the standards by which a bond will be 
reviewed by appellate courts and the nature of relief in the event of a successful 
appeal.  In the past, trial judges set the amount of bond and the manner of 
security based on a review of such factors as the seriousness of the charge, the 
criminal record of the accused, and the ability of the person to pay.  On appeal, 
the reviewing court would decide whether the judge has abused his or her 
discretion.  Thus, in Long v. Hamilton, 467 S.W.2d 139 (Ky. 1971), where a 
$150,000 bond had been set for a charge of possession of heroin, the court 
stated that while they would not "interfere in the fixing of bail unless the trial court 
has clearly abused its discretionary power," the amount in that case was 
unreasonable.  The Court reversed with instructions to the trial court to "fix bail … 
in an amount less than $150,000." 
 
After HB 463, while the trial court still has discretion as to the amount of bond to 
be set (and may consider such factors as the nature of the offense charged, and 
the criminal record of the accused under KRS 431.525), the decision whether 
that bail should be unsecured or subject to own recognizance, or whether the bail 
credit shall apply (both under KRS 431.066), require findings based on evidence.  
Moreover, to the extent that there is no evidence sufficient to support a finding 
that someone is a flight risk or a danger to the public, for example, HB 463 
creates a presumption of an unsecured or "own recognizance" bond as written 
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"findings" are required to depart from the mandatory "shall" language requiring 
release.  On appeal, a court will review the court's decision, and the evidence 
upon which it was based, and should decide whether the trial court's decision 
was against the great weight of the evidence.  Stated another way, the trial 
court's findings must be supported by sufficient evidence to overcome the 
presumption of release.    
 
If the judge's decision is found not to be grounded in evidence or is against the 
weight of the evidence, then the appellate court will still remand, but this time 
with instructions to unsecure the bond or place the defendant on "own recog-
nizance."   
 
The standard for bond appeals from district court to circuit court via habeas 
corpus was set in Smith v. Henson, 182 S.W.2d 666 (Ky. 1944), and appears 
never to have been an "abuse of discretion" standard:  "[T]he primary, if not the 
only, object of habeas corpus is to determine the legality of the restraint under 
which a person is held. … We must, therefore, view the proceeding to obtain bail 
by the method of habeas corpus as a test of the legality of the judgment or action 
of the court on the motion for bail." Id. at 668-669.  The Circuit Court thus reviews 
the actions of the District Court with a view toward whether the action was legal 
or illegal.   
 

VIII.   CONCLUSION  
 

HB 463 has done much to reform the way that Kentucky's citizens charged with 
crimes are treated both prior to and after conviction.  The General Assembly has 
breathed new life into the presumption of innocence without sacrificing concerns 
of public safety.  

 
  



13 

TOP 10 FAQ’S WHEN LITIGATING HB 463 PRETRIAL RELEASE 
ON BEHALF OF THE ACCUSED 

B. Scott West 
 
 
 
As the changes to pretrial practice that HB 463 brought about turn one year old, there 
are lots questions which are often asked, but remain unanswered.  Or stated another 
way:  these questions might be answered, but depending upon who you ask – a defense 
attorney, a prosecutor or a judge – you get different answers.  In the hopefully near 
future, all of our questions will be answered in the form a published court opinion 
suitable for citing, or new legislation.   Meanwhile, here are the top ten questions, in this 
defense attorney’s opinion, that need to be answered, along with what I believe are the 
answers. 
 
And by the way, I think these answers are correct, and have the force of law behind 
them.  
 
1. HOW MUCH DOES HB 463 LIMIT JUDICIAL DISCRETION? 
 

One way to interpret HB 463 is that the legislature intended only to “tighten up” 
the present practice without effecting any real change in pretrial release.  Another 
is that the legislature did intend real and sweeping changes in the areas of 
pretrial release and sentencing, in an effort to reduce the ever-increasing costs of 
incarcerating Kentucky’s citizens charged with a crime. The latter interpretation 
seems to be the correct one, as evidenced by the statements of bill sponsors 
Sen. Tom Jensen and Rep. John Tilley that full implementation of HB 463 is 
“expected to bring a gross savings of $422 million over ten years by reducing the 
state’s burgeoning prison population.”  Such anticipated savings could only be 
realized if HB 463 is enforced to the full extent of the mandatory “shall” language 
contained therein. 

 
HB 463 has limited judicial discretion in a number of ways: 

 
 Bonds must be decided upon evidentiary factors that tend to prove 

whether a defendant is low, moderate or high risk to flee, not attend court, 
or be a danger to the public; 

 
 Where there is a presumption of release on own recognizance (“O.R.”), 

unsecured bond, or bail credit, there must be some finding of flight risk, 
risk of non-appearance at trial, or public dangerousness for this presump-
tion to be overcome;  hence, if there is no evidence one way or the other, 
the mandatory “shall” provision for release must prevail; 

 
 Judges cannot merely rely upon the KRS 431.525 factors that they were 

required to consider prior to passage of HB 463 (e.g., “nature of the 
offense” or the “criminal record”) to overcome evidence of low risk or 
moderate risk absent evidence in the particular case that the defendant is 
high risk.  Stated another way, if a judge says “everyone charged with 
assault 1st degree is a flight risk,” or “anyone with three felonies on their 
record is automatically a danger to the public,” this is not evidence-based, 
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and the presumption of O.R., unsecured bond and bail credit should 
prevail.  Actually, this was never the case anyway since Abraham v. 
Commonwealth, 565 S.W.2d 152 (Ky. App. 1977), held that consideration 
of any one of the Five Factors without considering the others was an 
abuse of discretion.  Judges were never free to “use discretion” to ignore 
the other legislative-set factors. 

 
2. AREN’T THE PRETRIAL RELEASE PROVISIONS OF HB 463 AN UNCONSTI-

TUTIONAL VIOLATION OF SEPARATION OF POWERS, BECAUSE THE 
LEGISLATURE IS LIMITING INHERENT JUDICIAL DISCRETION? 

 
I have heard, anecdotally, that many people oppose some of the mandatory 
provisions of HB 463 as they relate to bail because it treads too far into inherent 
judicial power and discretion, perhaps even to the point of being a violation of the 
separation of powers between the judicial branch and the legislative branch.  I 
strongly disagree.  The source of judicial discretion in this area derives not from 
inherent constitutional authority, but from powers granted to the judiciary by the 
legislature. 
 
Kentucky’s Constitution Sections 109, 110, 111, 112 and 113 – which create the 
judicial branch of government – do not specify that judges have inherent or 
particular authority over bail decisions.  Sections 16 and 17 grant a right to bail 
and prohibit excessive bail, respectively, but do not otherwise specify how bail 
decisions are to be made. 
 
Instead, judicial discretion over how to decide bail has come from legislative 
enactment.  In 1976, the General Assembly passed the “1976 Bail Bond Reform 
Act.”  Portions of this act relating to the setting of bail were codified in KRS 
431.520 and .525. 

 
 KRS 431.520 provided, in part: 

 
Any person charged with an offense shall be ordered released by 
a court of competent jurisdiction pending trial on his personal 
recognizance or upon the execution of an unsecured bail bond in 
an amount set by the court or as fixed by the Supreme court as 
provided by KRS 431.540, unless the court determines, in the 
exercise of its discretion, that such a release will not reasonably 
assure the appearance of the person as required. 

 
KRS 431.525 set forth the factors (which I will refer to as the “Five Factors”) 
which the courts were required to take into account when establishing the 
amount of bail: 

 
(1)   The amount of bail shall be: 

 
(a) Sufficient to insure compliance with the conditions 

of release set by the court; 
 

(b)   Not oppressive; 
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(c) Commensurate with the nature of the offense 
charged; 

 
(d)  Considerate of the past criminal acts and the 

reasonably anticipated conduct of the defendant if 
released; and 

 
(e)   Considerate of the financial ability of the defendant. 

 
Almost immediately after the 1976 Bail Bond Reform Act became effective, a 
challenge against “excessive bail” arose in a case where a judge had refused to 
determine bond using all of the Five Factors mandated by the legislature in KRS 
431.525.  In Abraham, supra, the trial court considered only the nature of the 
offenses which the defendant was facing, and refused to make findings, as 
required by KRS 431.520 and RCr 4.10 that releasing Abraham on his own 
recognizance or upon an unsecured bail bond would not reasonably assure his 
appearance at trial. 
 
Finding error, the Court of Appeals first relied upon Stack v. Boyle, 342 U.S. 1 
(1951) to hold that a bail decision was a “final judgment” appealable to a court of 
competent jurisdiction, upholding that portion of the Bail Bond Reform Act which 
allowed appeals, and quoted from that opinion as follows: 

 
The proper procedure for challenging bail as unlawfully fixed is by 
motion for reduction of bail and appeal to the Court of Appeals 
from an order denying such motion.  Petitioner’s motion to 
reduce bail did not merely invoke the discretion of the District 
Court setting bail within a zone of reasonableness, but 
challenged the bail as violating statutory and constitutional 
standards … As there is no discretion to refuse to reduce 
excessive bail, the order denying the motion to reduce bail is 
appealable as a “final decision” of the District Court.  
[Abraham at 154, emphasis added]. 

 
Later in the opinion, the Court of Appeals made it clear that the discretion given 
the courts were from a legislative grant: 

 
Great discretion is vested in the circuit judge respecting bail… 
However the record should demonstrate that the circuit judge did 
in fact exercise the discretion vested in him under the statutes 
and rules.  [Abraham at 158, emphasis added]. 

 
If the discretion is vested in the trial judge via statutes, then the discretion is 
vested via an enactment of the legislature, as the legislature alone creates 
statutes; and while the opinion also stated that discretion was vested in court 
rules as well, it is well known that court rules which are at variance with a statute 
must yield to the authority of the statute. See Hodge v. Ford Motor Co., 124 
S.W.3d 460, 464 (Ky. App. 2003) (citing Dawson v. Hensley, 423 S.W.2d 911, 
912 (Ky. 1968)); American Tax Funding, LLC v. Gene, 2008 WL 612360 (Ky. 
App. 2008). 
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Thus, in Abraham, the Court of Appeals did not support the trial judge’s decision 
to consider only one of the Five Factors, but rather found that the trial judge had 
abused his discretion by not considering all of the Five Factors, and found that he 
had failed to utilize the discretion granted to him by the legislature when the trial 
court was found to “always set the bond at $25,000 on every theft charge.”  Id. at 
p. 158.  Abraham is interesting also because the Court of Appeals did not rule 
that the 1976 Bail Bond Reform Act was an overreach by the legislature or a 
violation of the separation of powers.  Instead, the court fully set out in footnotes 
the entirety of the statutes, and decided the case by how the trial judge followed 
the statutes.  

 
Abraham is still the law of the Commonwealth, and holds that judicial discretion 
in bail determinations is precisely that discretion which is created by legislative 
enactment, and not inherent in the judicial powers afforded by the Kentucky 
Constitution. 

 
3. ISN’T KRS 431.525 INCONSISTENT WITH KRS 431.066 IN THAT THE 

FORMER PROVISION HAS FIVE FACTORS AND THE LATTER HAS TWO TO 
THREE FACTORS? 

 
No.  KRS 431.525 is the statute which refers to setting the “amount” of the bond.  
KRS 431.066 is the statute which determines, based on certain risk factors, 
whether a bond will be unsecured, or subject to own recognizance.  If a judge, in 
his/her discretion thinks that the nature of the offense and the criminal history 
warrants a dollar amount, the judge will set that amount, and then refer to KRS 
431.066 and make the bond “unsecured” if the statutory considerations require it.    
Likewise, if the nature of the offense is “not so bad” relative to other crimes, and 
there is no criminal history, the judge may choose to set a zero amount bond 
under KRS 431.525, in which case the “O.R.” provision of KRS 431.066 would 
apply. 

 
4. IF A CLIENT GETS AN UNSECURED BOND, DOES HE ALSO GET BAIL 

CREDIT? 
 

Why not?  The statute does not provide the court with an “either/or” election with 
regard to persons who would qualify under both provisions.  A particular 
defendant who has been found to be low or moderate risk may qualify for BOTH 
provisions.  Thus, if the court unsecures the bond with a third-party surety bond, 
but the defendant does not have anyone who is willing to sign to let the 
defendant out, the defendant should still be benefitting from the bail credit portion 
of the statute, and earning time toward release.  If your client has been given a 
third-party unsecured surety bond, but cannot get a release, you should be 
arguing that KRS 431.066 does not give the court an “election” between the two, 
and that both provisions should be applied to the client. 

 
5. SHOW ME WHERE BAIL DECISIONS ARE SUPPOSED TO BE BASED ON 

“EVIDENCE-BASED PRACTICES.” 
 

A frequent question our attorneys get from prosecutors, judges, or others is 
“where in HB 463 does it say that pretrial practice is ‘evidentiary-based?’”  After 
all, HB 463 amended KRS 446.010 to include a definition of “evidence-based 
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practices” to mean “policies, procedures, programs and practices proven by 
scientific research to reliably produce reductions in recidivism when implemented 
competently.”  It does not specifically refer to pretrial release.  Moreover, Section 
1 of the bill provides that “all supervision and treatment programs provided for 
defendants shall utilize evidence-based practices to reduce the likelihood of 
future criminal behavior,” but does not use the term “evidence-based” in a similar 
way to discuss the pretrial release provisions of the bill.  Finally, the term 
“evidence-based” is used almost exclusively in sections of the bill that deal with 
treatment, recovery and supervision programs. 

 
HB 463 perhaps could have more clearly stated that pretrial release practices 
must now be based on evidence.  However, what was passed still seems to 
make clear that evidence-based practices are to be applied in pretrial release 
practices based upon the following: 

 
 HB 463 also amends KRS 446.010 to add a definition of “pretrial risk 

assessment” which means “an objective, research based, validated 
assessment tool that measures a defendant’s risk of flight and risk of anti-
cipated criminal conduct while on pretrial release pending adjudication.”  
Thus, the concept of practices proven by scientific research seems to be 
incorporated in both definitions.  The expectation is that pretrial risk 
assessment reports have evidentiary value if they are objective and vali-
dated, and that they thus are an “evidence-based” practice; 

 
 KRS 431.525 and 431.066 are amended/created using the terms “low,” 

“moderate,” and “high” with respect to the risk of flight, not appearing in 
court, or being a danger to the public.  These terms are the classifications 
found in the pretrial risk assessment, and we believe that these terms are 
intended to reference the findings of the pretrial risk assessment.  That 
does not mean that other evidence cannot be considered; but we believe 
it does mean that the General Assembly intended to incorporate into the 
judge’s consideration and findings the results of the pretrial risk assess-
ment; and 

 
 The one section of HB 463 which does deal with pretrial release is the 

creation of a new section of KRS Chapter 27A (not codified as of yet) 
which defines “evidence-based practices” to mean “intervention programs 
and supervision policies, procedures, programs, and practices that scien-
tific research demonstrates reduce instances of a defendant's failure to 
appear in court and criminal activity among pretrial defendants when 
implemented competently.”  This provision applies to future vendors or 
contractors who will provide supervision and intervention programs in the 
area of pretrial release.  The Supreme Court must establish a process for 
reviewing the objective criteria for vendor or contractor evidence based 
practices, audit for effectiveness, provide an opportunity to improve per-
formance, and mechanism to “defund” any contractor whose criteria for 
supervision does not meet the definition of “evidence-based practice.”  
The effective date for implementing the first part of this newly created 
statute is July 1, 2012.  DPA believes it makes no sense that the General 
Assembly would require such evidence-based practices for purposes of 
pretrial release for future vendors and contractors, but would not institute 
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the same requirement for the presently existing AOC Division of Pretrial 
Release.  Thus, we believe that “evidence-based practices” have been 
incorporated into the present pretrial release statutes, when all above are 
construed together. 

 
6. DO JUDGES HAVE TO ACCEPT THE FINDINGS OF THE PRETRIAL RISK 

ASSESSMENT REPORT? 
 

No.  According to Timothy Murray, Executive Director of the Pretrial Justice 
Institute, a pretrial risk assessment tool is an evidentiary tool, but it is not the end 
all, be all evidence of a person’s risk of flight, not coming to court or being a 
public danger.  No court is absolutely bound by the finding, and no jurisdiction in 
the United States considers it to be.  But the pretrial risk assessment report is of 
SOME evidentiary value; and where there is an absence of evidence on the other 
side of the issue, it ought to carry the day.  When a judge weighs the evidence, 
and there is only evidence supportive on one side, that side should carry the 
burden, especially if there is a presumption of release that can only be overcome 
by evidence to the contrary. 

 
7. AREN’T THE LOW RATES OF NONAPPEARANCE AND REOFFENDING THE 

RESULT OF GOOD JUDICIAL DECISIONS RATHER THAN A STATIS-
TICALLY VALIDATED PRETRIAL RELEASE RISK ASSESSMENT? 

 
One might think so.  Since not all low- or moderate-risk people are released, and 
since the flight and reoffending rates of those who ARE released are so low, it 
might cause one to believe that the low rates are the result of judges recognizing, 
correctly, that the low- and moderate-risk people who are NOT bonded have 
correctly been identified by the judge in his/her discretion as persons who if 
released would fail to appear or reoffend, and that those rates would be higher 
had they been released. 
 
However, statistically, that has not been the case.  According to an article by 
Tara Boh Klute, Chief Operating Officer of the Administrative Office of the Courts’ 
Division of Pretrial Services, published in DPA’s The Advocate under the title of 
“Release Rates Vary, Failure Rates Remain Unchanged,” the evidence shows 
that “[r]egardless of the release rate, the failure rates are consistent. … When an 
objective, validated risk instrument is utilized competently, the evidence shows 
that low and moderate risk defendants can be safely released into the community 
without jeopardizing public safety. 
 
Ms. Klute includes a chart which analyzed 135,151 cases from July 1, 2009, 
through April 30, 2011, in four unique Kentucky jurisdictions including both rural 
and urban areas (Jefferson, Fayette, Johnson and Crittenden Counties).  
Ranging from a low rate of release in Fayette County of under 55 percent to a 
high rate of release in Johnson County of 80 percent, the appearance rates for all 
four counties ranged from 87 percent to 92 percent, while the public safety rate 
ranged from 88 percent to 91 percent. 

 
  



19 

8. WHAT IS THE STANDARD FOR DECIDING WHETHER SOMEONE IS A 
DANGER TO THE PUBLIC? 
 
If the legislature has mandated an “evidence-based practice” for determination of 
bail, the next question becomes “what is the evidentiary standard that should be 
employed at the hearing to determine risk?” 
 
DPA believes that the standard is “clear and convincing evidence,” based upon 
United States Supreme Court authority which interprets the Eighth Amendment’s 
“excessive bail” clause to require a finding of “clear and convincing evidence” if 
the defendant is being detained, or not granted bail, due to risk of being a danger 
to the community. 
 
It has long been recognized that “[u]nless the right to bail before trial is 
preserved, the presumption of innocence, secured only after centuries of strug-
gle, would lose its meaning.”  Stack v. Boyle, 342 U.S. 1 (1951).  Yet, prior to last 
year, had you asked a knowledgeable Constitutional scholar whether the Eighth 
Amendment’s “excessive bail” clause had been applied to the states through the 
Fourteenth Amendment, as the “cruel and unusual punishment” clause has been, 
you likely would have gotten an answer ranging from “no,” to “maybe,” or “yes,” 
depending upon how one interpreted Schilb v. Kuebel, 404 U.S. 357 (1971).  In 
that opinion, the Supreme Court stated that “the Eighth Amendment’s 
proscription against excessive bail has been assumed to have application to the 
states through the Fourteenth Amendment.”  Id. at 484.  The Court cited to 
Pilkinton v. Circuit Ct., 324 F.2d 45 (8th Cir. 1963) and Robinson v. California, 370 
U.S. 660 (1965) as the bases for this “assumption.”  However, the Court then 
stated that “we are not at all concerned here with any fundamental question of 
bail excessiveness,” and did not reach the issue of whether the “assumption” of 
state application was well-founded, leaving the question of whether the clause 
had been incorporated into the states largely unanswered. 
   
That all changed two years ago in McDonald v. City of Chicago, 130 S.Ct. 3020 
(2010), in which the Supreme Court held that the Second Amendment applies to 
the states through the Fourteenth Amendment.  As a precursor to its holding, the 
Court in two footnotes listed respectively those amendments and clauses which 
had been applied to the states, and those which had not.  (See id. at nn. 12-13). 
The “excessive bail” clause appeared in the first list, with Schilb cited as the 
authority. Thus, the Supreme Court has now squarely put the “excessive bail” 
prohibition into the list of Amendments incorporated against the states. 
 
If the Eighth Amendment now applies to the states, federal law interpreting its 
implementation must also apply to the states.  Thus, when the Bail Reform Act of 
1984 was interpreted by the Supreme Court in U.S. v. Salerno, 481 U.S. 739 
(1987), its holding must be also applicable to the states.   
 
The Bail Reform Act of 1984, as then written, added a new consideration in 
making bond decisions on federal cases.  Going further than HB 463 in Kentucky 
does, the act provided that if a person was a “danger to community,” he could be 
detained by a high bond that was more than reasonably calculated to secure his 
attendance in court without violating the Eighth Amendment.  The provision of 
this act was being employed to hold Salerno, who was the alleged “boss” of the 
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Genovese crime family.  The government persuaded the district court that no 
condition or combination of conditions would ensure the safety of the community 
or any person, given his reputation as the head of a criminal syndicate.  His 
detention was upheld: 

 
In a full-blown adversary hearing, the Government must convince 
a neutral decision maker by clear and convincing evidence that 
no conditions of release can reasonably assure the safety of 
the community or any person.  18 U.S.C. §3142(f)…. 
 
On the other side of the scale, of course, is the individual’s strong 
interest in liberty.  We do not minimize the importance and 
fundamental nature of this right.  But, as our cases hold, this right 
may, in circumstances where the government’s interest is 
sufficiently weighty, be subordinated to the greater needs of 
society.  We think that Congress’ careful delineation of the circum-
stances under which detention will be permitted satisfies this 
standard.  When the Government proves by clear and con-
vincing evidence that an arrestee presents an identified and 
articulable threat to an individual or the community, we 
believe that, consistent with the Due Process Clause, a court 
may disable the arrestee from executing that threat.  Id. at 
750-51 [emphasis added]. 

 
Subsequent decisions have shown this to be a very high standard for a violation 
of Eighth Amendment not to occur.  If you read the cases that follow Salerno, you 
will see that it takes a great deal of evidence before you can be found to be a 
danger to the community.  See Foucha v. Louisiana, 504 U.S. 71 (1992), where 
Louisiana was found not to have met the “clear and convincing evidence” burden 
to detain a non-convicted person charged with a crime.  In that case the future 
dangerousness was based upon an alleged diagnosis of an anti-social person-
ality. 
 
Thus, HB 463’s “danger to the public” exception to mandatory O.R., unsecured 
bond, or bail credit, to be constitutional, must follow same standard the federal 
courts have to follow and be subject to a “clear and convincing evidence” 
standard, or fail under the Eighth Amendment. 
 
A detailed article on this point is planned for publication in an upcoming issue of 
The Advocate. 

 
9. WHAT IS THE STANDARD OF REVIEW ON APPEAL? 
 

Good question.  The answer is not so simple because previous court decisions 
have got it wrong.  The opinions appear to impose an “abuse of discretion” 
standard; but the standard is of dubious origin, because it was borrowed from a 
case which decided the issue of bond post-conviction.  Tim Arnold, Post-Trial 
Services Division Director of DPA, in his article “HB 463 and Its Impact on 
Kentucky Appellate Standards,” published in the October issue of The Advocate, 
explains: 
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In Braden v. Lady, 276 S.W.2d 664, 667 (Ky. 1955) Kentucky’s 
Highest Court discussed the discretionary nature of bonds pend-
ing appeal, finding that “[o]ne ironbound rule is the reviewing court 
will not substitute its judgment for that of the trial judge who is in a 
better position than we to size up the facts and circumstances 
which should control judicial discretion in fixing the amount of the 
appeal bond.”  The sole issue in the case involved bond on 
appeal, and in fact, the Court went out of its way to observe that 
authorities “deal[ing] with appearance bonds before trial….have 
little bearing on the question” of appeal bonds.  Braden, supra at 
666.   
 
Nevertheless, in the subsequent case of Long v. Hamilton, 467 
S.W.2d 139, 141 (Ky. 1971), the High Court relied on Braden and 
the resources cited therein in resolving a pretrial bond matter, 
concluding that “[a]ppellate courts will not attempt to substitute 
their judgment for that of the trial court and will not interfere in the 
fixing of bail unless the trial court has clearly abused its discre-
tionary power.”  Long, supra at 141.  This language has governed 
subsequent decisions concerning the appellate review of bond.   
 
Obviously, the reliance on Braden for appeals of pretrial bonds is 
both unfortunate and misplaced, and has resulted in a standard of 
review which overstates the level of deference to be given to the 
trial court’s decision.  Unlike pretrial release issues, where the 
Court is required to take action, bond pending appeal is not a right 
at all, is afforded no constitutional protection, and has always 
been completely at the discretion of the Court.  By contrast, when 
interpreting the federal equivalent to §17, the Supreme Court has 
noted that “there is no discretion to refuse to reduce excessive bail 
. . ..”  Stack v. Boyle, supra at 6.    

 
Fortunately, as Mr. Arnold points out, the choice of language in Long and the 
apparent adoptions of a deferential standard “has not signaled an abandonment 
of the appellate court’s duty to review bond decisions,” resulting in a majority of 
bond cases published since 1950 reversing trial court decisions on bond release. 
 
Although Long is still on the books as good law, it is questionable whether it 
survives the case law interpreting the Eighth Amendment, which, as explained in 
no. 8 above, we now know to be incorporated to the states.  With the right to bail 
being a constitutional right involving mixed questions of law and fact, the 
standard going forward should be one not of blind deference to the trial court, but 
one of de novo review.   Glenn McClister of DPA’s Education Branch explains in 
his article “An Important Matter of Policy:  Why Kentucky Appellate Courts 
Should Adopt De Novo Review of Pretrial Release Decisions,” published in the 
October issue of The Advocate. 

 
Undoubtedly the most important types of mixed questions of law 
and fact to society are those questions which affect the enjoyment 
of a constitutional right.  These rights are the legal embodiment of 
many if not all of our most cherished societal values.  When the 
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answer to a mixed question of law and fact effects the enjoyment 
of a constitutional right, the mixed question of law and fact is often 
referred to as a “constitutional fact.”   

 
The idea that decisions regarding constitutional facts require heightened judicial 
scrutiny can be traced back to Crowell v. Benson, 285 U.S. 22 (1932).  “Stripped 
of its jurisdictional features, the case embodies the view that some judicial 
tribunal must independently review facts implicating constitutional rights.” 
 
In Crowell, the court took it for granted that heightened independent review of 
constitutional questions was constitutionally mandated, including mixed ques-
tions of law and fact: 

 
“In cases brought to enforce constitutional rights, the judicial 
power of the United States necessarily extends to the independent 
determination of all questions, both of fact and law, necessary to 
the performance of the supreme function.” 

  
The Court said that to deny appellate courts this ability, “…would be to sap the 
judicial power as it exists…wherever fundamental rights depend, as not infer-
quently they do depend, as to facts, and finality as to facts becomes in effect 
finality in law.”  
 
A more recent Supreme Court case strongly suggested that de novo review is 
appropriate when the resolution of a mixed question of fact and law affects 
constitutional rights.  In Bose Corporation v. Consumers Union of the United 
States, Inc., 466 U.S. 485, 501 (1984), the Court of Appeals reviewing the 
proceedings in District Court had failed to follow the clearly erroneous standard 
of review laid out in federal rule 52(a), which says that: “Findings of fact shall not 
be set aside unless clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility of the witnesses.”  The 
Supreme Court held:  

 
“But Rule 52(a) does not inhibit an appellate court’s power to 
correct errors of law, including those that may infect a so-called 
mixed finding of law and fact, or a finding of fact that is predicated 
on a misunderstanding of the governing rule of law…. “At some 
point, the reasoning by which a fact is ‘found’ crosses the line 
between the application of those ordinary principles of logic and 
common experience which are ordinarily entrusted to the finder of 
fact into the realm of a legal rule upon which the reviewing court 
must exercise its own independent judgment.”   

 
The language in Bose is especially clear in grounding the necessity of de novo 
review in the constitutional issue at stake.  [For other decisions discussing de 
novo review in the context of constitutional rights, see the longer version of this 
article in the online issue of The Advocate.]  If de novo review is a “constitutional 
responsibility,” and not just a necessity under some power held by only the 
Supreme Court or by only federal courts, then the requirement of de novo review 
applies to the states.   An abuse of discretion, or other more deferential standard, 
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is not appropriate when constitutional rights are at stake, even if the question of 
whether a right has been infringed is fact-dependent. 
 

10. DO APPEALS BECOME MOOT IF THE PERSON IS RELEASED OR PLEADS 
WHILE THE APPEAL IS PENDING? 

 
The defense attorney representing a client should not automatically assume so, 
and should do everything in his or her power to keep the issue alive, especially 
where the client has not yet pled and could be subjected to the same bail 
provisions again at any time in the event of a change in bond conditions.  While 
there are few cases on point involving bond decisions, there is some case law in 
the area of criminal detention and other criminal matters of short duration (voir 
dire, contempt proceedings) which provides some standards for determining 
whether an issue that has become moot may nevertheless be decided by the 
court sitting in appellate jurisdiction, so long as (1) there are legal interests of the 
accused which are continuing, or (2) the issue is capable of reoccurring yet 
evading review.  The following is from an upcoming article by Heather Crabbe 
(DPA Boone County Trial Office) and Shannon Smith (DPA Appellate Branch) 
that will be published in The Advocate, both the printed and online editions.  It is 
substantially the same argument made by them in the bond appeal that was 
rejected last year in the Court of Appeals, Commonwealth v. Medina-Santiago, 
11-CR-001420 (Boone Circuit), which dismissed the case on the same day that 
the Appellant disclosed that his entire case had been dismissed.   

 
Continuing Legal Interests of the Accused.  In a case where a 
defendant is unable to make bond, but then released, his bond 
can be changed by the trial court at any time for almost any 
reason. When this happens, the defendant may be placed back on 
the original bond that he was unable to make and is thus 
threatened with an actual injury traceable to the defendant and 
likely to be redressed by a favorable judicial decision. Therefore, 
the defendant’s bond appeal is not moot.   
 
In Rosales-Garcia v. Holland, 322 F.3d 386 (6th Cir. 2003), the 
Sixth Circuit held that a Cuban citizen's appeal of the denial of his 
habeas petition, in which he challenged his indefinite detention 
following revocation of his immigration parole and pending Cuba's 
acceptance of his return, was not rendered moot when he was 
released from detention and paroled into United States, inasmuch 
as he was still “in custody” for purposes of habeas statute, and 
relief sought, if granted, would make a difference to his legal 
interests, in that he would no longer be subject to possibility of 
revocation of parole “in the public interest.” Id.  
 
In Jones v. Cunningham, 371 U.S. 236 (1963), the United States 
Supreme Court held that a paroled prisoner was in the custody of 
his state parole board for the purposes of 28 U.S.C. §2241: “While 
petitioner's parole releases him from immediate physical 
imprisonment, it imposes conditions which significantly confine 
and restrain his freedom; this is enough to keep him in the 
‘custody’ of the members of the Virginia Parole Board within the 
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meaning of the habeas corpus statute.” Id. at 243,; see also 
DePompei v. Ohio Adult Parole Auth., 999 F.2d 138, 140 (6th  Cir. 
1993). …  
 
Capable of Repetition Yet Evading Review.   Another reason 
that bond appeals should not be held to be moot following the 
release of a client is that often rulings resulting in “excessive 
bonds” are often capable of repetition yet evading review.  An 
action is capable of repetition yet evading review if the challenged 
action cannot be fully litigated prior to its expiration and there is a 
reasonable expectation that the complaining party will be subject 
to the same action.  Commonwealth v. Hughes, 873 S.W.2d 828, 
830-31 (Ky. 1994).  “The decision whether to apply the exception 
to the mootness doctrine basically involves two questions: 
whether (1) the ‘challenged action is too short in duration to be 
fully litigated prior to its cessation or expiration and [2] there is a 
reasonable expectation that same complaining party would be 
subject to the same action again.’” Philpot v. Patton, 837 S.W.2d 
491, 493 (Ky. 1992). 
 
As to the first question, the issue is whether the nature of the 
action renders the time frame too short to permit full litigation of 
the issues through the appellate process. Disputes involving 
pretrial bond decisions are too short in duration to litigate prior to 
their expiration.  In Lexington Herald-Leader Co. v. Meigs, 660 
S.W.2d 658, 660 (Ky. 1983), the Kentucky Supreme Court found 
the problem of media exclusion from voir dire capable of 
repetition, yet evading review.  The Court quoted the United 
States Supreme Court’s determination that “because criminal trials 
are typically of ‘short duration,’ such an order will likely ‘evade 
review.’ Id.  (quoting Globe Newspaper Co. v. Superior Court, 457 
U.S. 596, (1982)).  
 
Likewise, in Riley v. Gibson, 338 S.W.3d 230 (Ky. 2011), the 
media was denied access to a juror contempt hearing. The case 
was unquestionably moot by the time the writ had been filed with 
the appellate court as the hearing the media sought access to was 
over. However, the appellants believed the writ would serve to bar 
the exclusion of the media in future contempt proceedings. The 
Court agreed with the appellants.  
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