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AN OVERVIEW OF BRIEF WRITING AT THE COURT OF APPEALS 
Judge Joy A. Moore, Kentucky Court of Appeals 

 
 
 
I. FORMATTING PURSUANT TO KENTUCKY RULE OF CIVIL PROCEDURE 

(CR) 76.12(4) 
 

A. Binding:  Briefs are to be securely bound on the left side.  Staples are not 
preferred; pages often become unstapled in a brief. If you use staples, 
use heavy duty ones. 

 
B. Type:  Black type, no smaller than 12 point (standard width), text double 

spaced and “clearly readable.” 
 
C. Margins: 1.5 inch on the left margin; one inch on all other margins. 
 
D. Length: 

 
1. Appellant – twenty-five pages. 
 
2. Appellee – twenty-five pages. 
 
3. Appellee/Cross-Appellant Combined – forty pages. 
 
4. Cross-Appellee/Appellant Reply Combined – thirty pages. 
 
5. Appellant Reply – five pages (but if the brief responds to more 

than one appellee brief, an additional five pages is permitted for 
each additional appellee brief). 

 
6. Cross-Appellant Reply – five pages. 

 
E. If you need a page extension, file a motion for leave to extend the page 

limitations prior to filing your brief.  Failure to do so (or using a font 
smaller than 12 point or adjusting the margins), may result in a show 
cause order and/or the brief being stricken.  Sample Order: 

 
Kentucky Civil Rule 76.12 governs the form and content of 
appellate briefs. As it relates to this case, CR 
76.12(4)(a)(ii) mandates that all typewritten briefs shall be 
written in no smaller than 12 point font, and CR 
76.12(4)(b)(i) limits appellants’ briefs to 25 pages unless 
otherwise ordered by this Court.  While the appellants’ brief 
as submitted is 25 pages, they have used an 11-point font.  
The use of the required 12-point font would cause their 
brief to exceed the 25-page limit.  The Court estimates that 
had Appellants complied with CR 76.12(4)(a)(ii), their brief 
would be 30 pages in length.  The Appellants did not seek 
leave from this Court for leave to exceed the 25-page limit. 
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Accordingly, Appellants are ORDERED to SHOW CAUSE 
why their brief should not be stricken from the record for 
failure to comply with the mandates of CR 76.12, and why 
any appropriate sanctions, up to and including dismissal of 
their appeal, should not be imposed.  Appellants shall have 
twenty days from the entry of this order in which to file their 
response.   Five copies of the response shall be filed with 
the clerk of this Court on or before each due date.  The 
response shall be limited to three pages, and colored 
covers will not be required.  Upon receipt of the response, 
or at the expiration of the time given in this order, the 
matter will return before this Court for further action. 

 
II. ORGANIZATION OF THE BRIEF PURSUANT TO CR 76.12(4)(C) 

 
A. The Introduction (not required in an appellee brief, but is often included) 

is a short statement about what area of law is involved in the appeal.  
 
B. The Statement Concerning Oral Argument should be a brief paragraph 

indicating whether the appellant desires oral argument.  Whether to grant 
oral argument is left to the discretion of the Court.  If you want oral 
argument, be specific regarding why oral argument is valuable to assist 
the Court in deciding the case.  A number of cases just include a very 
vague statement regarding oral argument such as “Appellant [or 
Appellee] is not opposed to oral argument if the Court thinks it will be 
beneficial in deciding the case.”  Or, “Appellant [or Appellee] will gladly 
participate in Oral Argument if the Court deems it beneficial in deciding 
the case.”  This statement is typically construed as meaning that the party 
does not desire oral argument. If Appellant desires oral argument and 
Appellee does not, Appellee should be specific regarding why oral 
argument will not assist the Court in deciding the issues presented. 

 
C. The Statement of Points and Authorities lists the issues the party will 

discuss in the “Argument” section of the brief.  The statement of each 
issue should be simple.  Be concise and clear in stating an issue.  Long 
statements defining the issues are discouraged.  Issues should only be 
one or two sentences at the most.  Under each issue the Appellant must 
list the legal authorities cited in the argument together with the page of 
the brief on which the authority is cited.  

 
D. The Statement/Counterstatement of the Case should be sufficiently 

complete for a comprehensive understanding of the case, but should not 
contain unnecessary material. The statement should be as objective as 
possible and avoid all personal attacks on opposing counsel, the other 
party and the lower court.  It should be presented in a logical, clear, and 
concise format.  Determining how to set forth the facts depends on the 
type and procedural posture of the case.  Frequently, facts are presented 
in chronological order.  Decide what the best layout is based on your case 
to present the facts clearly and to the point. Long narratives or 
commentaries should be avoided.  Stay centered on the facts of the case. 
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Each significant factual statement should be supported by a reference to 
the specific page number or recording reference number to show where 
the fact appears in the record. The Court does check the record where 
referenced by the parties. Failure to include reference to the record where 
the statement is located can weaken your ability to win your case on 
appeal.  It is well settled that it is not the burden of the Court to search the 
record to find proof of the parties’ claims. Phelps v. Louisville Water Co., 
103 S.W.3d 46, 53 (Ky. 2003).  Citations to factual statements in the 
record should be to depositions, affidavits, admissions, etc.  Citations to 
statements made in motions or memoranda that are not based on factual 
evidence in the record do not meet this requirement, e.g., citing a page in 
the record which contains only unsupported statements in a motion for 
summary judgment. If the Appellee agrees with the statement of the case, 
he should state that he accepts the Appellant’s statement of the case. 

 
E. The Argument section should track the “Statement of Points and Authori-

ties” and present arguments defining why the Appellant reasons the Court 
of Appeals should reach a different result than the trial court.  All state-
ments concerning the law must be supported by citations of authority, 
either statute or published appellate decision. Failing to cite authority can 
be detrimental to your argument: 

 
[Appellant] asserts that the circuit court erred by failing to 
grant his motion seeking the expurgation of his personnel 
file to remove any reference to his termination for mis-
conduct.  [Appellant’s] entire argument on this point of 
appeal is as follows: “There is really nothing more to say 
about this error. Without doubt, [Appellee] should be 
ordered to straighten out [Appellant’s] personnel file so that 
anyone reviewing it would not conclude that he had been 
discharged from employment for misconduct.” Kentucky 
Rules of Civil Procedure (CR) 76.12(4)(c)(v) states, in part, 
that an appellant's brief shall contain “[a]n ‘ARGUMENT’ 
conforming to the Statement of Points and Authorities, with 
ample supportive references to the record and citations of 
authority pertinent to each issue of law....” Because 
[Appellant’s] brief lacks any citations of authority pertinent 
to the issue of expurgation of his personnel file, it does not 
comply with CR 76.12(4)(c)(v).  Rather than ordering the 
brief stricken for this deficiency, a more appropriate penalty 
in this instance is to refuse to consider [Appellant’s] 
contentions regarding the expurgation of his personnel file.  
Therefore, we need not address the merits of [Appellant’s] 
claim that the circuit court erred by refusing to order 
[Appellee’s] to expurgate [Appellant’s] personnel file. 

 
Cherry v. Augustus, 245 S.W.3d 766, 781 (Ky. App. 2006). 

 

F. At the beginning of the discussion of each issue, the Appellant must 
include a statement (with a reference to the record) showing how and 
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when the issue was Preserved for Appeal.  Failure to state where the 
issue has been preserved may result in summarily losing that issue on 
appeal. CR 76.12(4)(c)(v) requires that the argument section of a brief 
contain “shall contain at the beginning of the argument a statement with 
reference to the record showing whether the issue was properly 
preserved for review and, if so, in what manner.”  It is not the burden of 
the Court to search the record to find proof of Appellant’s claims or to try 
to otherwise locate where the issues were preserved.  Phelps v. Louisville 
Water Co., 103 S.W.3d 46, 53 (Ky. 2003); Robbins v. Robbins, 849 
S.W.2d 571, 572 (Ky. App. 1993); Young v. Newsome, 462 S.W.2d 908, 
910 (Ky. App. 1971).  The Court may “choose to give little credence to the 
arguments of either party that are not supported by a conforming citation 
to the record.”  Smith v. Smith, 235 S.W.3d 1, 5 (Ky. App. 2006).   

 
G. The Conclusion states the specific relief the appellant seeks in the Court 

of Appeals.  The name and signature of the attorney or pro se litigant who 
submits the brief is responsible for the contents of the brief and must 
appear following the conclusion.  Civil Rule 11 applies to briefs filed on 
appeal.  See generally, Raley v. Raley, 730 S.W.2d 531 (Ky. App.1987).  

 
H. The Appendix contains material from the record that the Appellant and 

Appellee determine are highly relevant for the Court to review.  The first 
item in the Appellant’s appendix must be a copy of the judgment 
appealed and any opinion of the circuit court.  An appendix which 
includes the most relevant documents for review is very helpful for the 
court because once a case is assigned to a panel, only the presiding 
(writing) judge of the panel will have the record on appeal immediately 
available in the judge’s office. The associate judges will each have a set 
of the briefs including the appendix. Only materials included in the trial 
court record may be included in the appendix. However, CR 98(3)(b) and 
(c) encourage the use of an evidentiary appendix to include transcription 
of essential sections of an electronically recorded record.  

 
If the appendix is large, it may be bound separately from the brief in red 
covers that are appropriately labeled. This is preferred rather than 
attaching a large appendix to a brief.  A list of the items included in the 
appendix must be placed at the beginning of the appendix. The items in 
the appendix must be separated by tabs. 

 
III. SERVICE OF THE BRIEF PURSUANT TO CR 76.12(5) 

 
Copies of each brief must be served on all adverse parties (by service on their 
counsel if a party is represented by counsel) and on the trial court judge whose 
decision is under review.  In a criminal case, both the defendant and the attorney 
general must serve the Commonwealth’s attorney of the district from which the 
appeal comes.  

 
IV. CERTIFICATIONS REQUIRED PURSUANT TO CR 76.12(6) 

 
The cover of each brief must contain a signed statement identifying by name the 
individuals served with copies of the brief.  Civil Rule 11 applies to briefs filed on 
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appeal. See generally, Raley v. Raley, 730 S.W.2d 531 (Ky.App. 1987). The 
certification must also contain a statement that the record on appeal has been 
returned to the circuit court clerk or that the record was not withdrawn. 

 
V. A WORD OF CAUTION ON REPLY BRIEFS 
 

All issues should be addressed in an Appellant’s brief. Reply briefs should not be 
used to present an issue for the first time on appeal: 
 

In [his] reply brief, additional arguments were advanced by [Appel-
lant’s] attorney. We decline to address these new arguments as it 
is not permitted by the rules of this jurisdiction and it is unjust to 
the parties who did not have a fair opportunity to address the 
arguments. Kentucky Rules of Civil Procedure (“CR”) 76.12(4)(e) 
(“Reply briefs shall be confined to points raised in the briefs to 
which they are addressed ....”); Catron v. Citizens Union Bank, 
229 S.W.3d 54, 59 (Ky. App. 2006)(“The reply brief is not a device 
for raising new issues which are essential to the success of the 
appeal.”)(internal quotations and citation omitted). 

 
Steele v. Steele, 2010 WL 743734 (Ky.App. 2010). 
  

VI. PENALTIES FOR FAILURE TO FILE A BRIEF PURSUANT TO CR 76.12(8) 
 

A. Appellant 
 

If an Appellant fails to file a brief within the time allowed by the rules or by 
an order of the Court, the appeal may be dismissed. The Clerk’s office 
sends out a notice that the brief is overdue, typically as follows:  
 

The records of the Clerk of the Court indicate that the time 
for filing the Appellant's Brief has expired. The attorney for 
appellant is hereby Notified that: 
  
If the parties have agreed to settle the case or the appel-
lant has abandoned the appeal, a motion to dismiss shall 
be filed within ten (10) days of the date of this Notice. 
  
If the appellant has inadvertently missed the deadline, the 
attorney shall file a motion for additional time pursuant to 
CR 6.02(b), within ten (10) days of the date of this Notice.  
The motion may be accompanied by an affidavit and shall 
specify in detail why the deadline was missed and how this 
constitutes excusable neglect. The brief for appellant shall 
be tendered with the motion. 
  
Failure to act within ten (10) days shall result in an order 
dismissing the appeal and the attorney(s) may be reported 
to the Kentucky Bar Association or other sanctions may be 
imposed against the attorney(s) and/or appellant. 
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B. Appellee 
 

If no appellee files a brief, the Court may either: 
 
1. Accept the appellant’s statement of the facts and issues as cor-

rect. 
 
“We also pause to note that the mother did not file 
a brief before this Court. Pursuant to Civil Rule 
(CR) 76.12(8)(c)(i), we may take the factual state-
ments of the father as true. Nonetheless, having 
reviewed the entirety of the hearing and the exhibits 
admitted therein, the father's factual statements are 
supported by the record.” 

 
Caskey v. Caskey, 328 S.W.3d 220, 221 (Ky.App. 2010). 

 
2. Reverse the judgment if the appellant’s action reasonably appears 

to sustain that result; or 
 

3.  Treat the failure to file a brief as a confession of error and reverse 
the judgment without consideration of the merits. 

 
[T]his Court is not required automatically to reverse 
the trial court's judgment simply because an 
appellee has failed to file a brief. Furthermore, the 
circumstances of this case render that result inap-
propriate. 

 
Gee v. Gee, 2006 WL 335767 at *1 (Ky.App. 2006) (citation 
omitted). 

 
We are not disposed to reverse simply because the 
Court of Appeals did not consider the failure to file 
brief as a confession of error. 

 
Kupper v. Kentucky Bd. of Pharmacy, 666 S.W.2d 729, 730 (Ky. 
1983). 

 
[T]he rule does not mandate a particular penalty; it 
merely provides penalty options which an appellate 
court, in its discretion, may impose for failure to file 
a brief.  Furthermore, findings of fact shall not be 
set aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial court to 
judge the credibility of the witnesses.  

 
Davis v. Davis, 2008 WL 344180 at *2 (Ky.App. 2008) (citations 
omitted). 
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This Court is not, however, required to consider 
Patricia's failure to file a brief as a confession of 
error and to reverse the trial court for that reason.  
Furthermore, findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge 
the credibility of witnesses. Likewise, we review the 
trial court's conclusions of law de novo, and we are 
not bound to accept William's allegations of error in 
this regard.  Consequently, we decline to view 
Patricia's failure to file a brief as a confession of 
error. 

 
Hale v. Hale, 2005 WL 119830 at *1 (Ky.App. 2005) (citation 
omitted). 

 
VII. TIMELY FILING PURSUANT TO CR 76.40(2)  

 
“To be timely filed, a document must be received by the Clerk of the Supreme 
Court or the Clerk of the Court of Appeals within the time specified for filing, 
except that any document shall be deemed timely filed if it has been transmitted 
by United States registered (not certified) or express mail, or by other recognized 
mail carriers, with the date the transmitting agency received said document from 
the sender noted by the transmitting agency on the outside of the container used 
for transmitting, within the time allowed for filing.” CR 76.40(2). 
 

The clause “other recognized mail carriers” excludes the U.S. 
Postal Service. CR 76.40(2) clearly states that documents re-
ceived from the U.S. Postal Service beyond the due date will only 
be filed if they were transmitted by express or registered mail 
before the due date. “Other recognized mail carriers” refers to 
agencies other than the U.S. Postal Service.”FN1 
  
FN1. Counsel must even exercise caution in using the other 
recognized carriers to ensure that the carrier complies with the 
requirement that the container be marked on the outside. Owens 
Chevrolet v. Fowler, Ky., 951 S.W.2d 580 (1997). 

 
Gilbert v. Com., 999 S.W.2d 728, 729 (Ky.App. 1999). 
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PERSUADING THE JUDGE:  TOP TEN TIPS FOR WRITING 
Judge Roger L. Crittenden (Ret.) 

 
 
 
1.  Statement of points and authorities aids the trial court. 
 
 
2.  Lead with your most important points. 
 
 
3.  Use simple sentences. 
 
 
4.  Use bold persuasive headings. 
 
 
5.  Give a brief statement of the facts. 
 
 
6.  Give the legal history (if appropriate for standard of review). 
 
 
7.  Use the facts within the analysis. 
 
 
8.  Cite cases accurately and fairly. 
 
 
9.  Leave plenty of “white” space. 
 
 
10.  Tell the court exactly what you want it to do. 
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AGAINST THE SPELL CHECKER 
William O. Bertelsman, Chief Judge 

United States District Court Eastern District of Kentucky 
 

 
 
“A ‘red hearing,’” I said to myself, looking up from the brief I was reading.  “What on 
earth is a ‘red hearing?’”  This is what the brief said: 
 
“Red Hearing 
The defendant’s argument is a red hearing, designed to mislead the court.” 
 
Then I realized that the writer meant “red herring.”  The dictionary defines this term as 
“something intended to divert attention from the real problem or matter at hand.”  As I 
recall, it derives from the idea of a fugitive dragging an actual herring across his trail to 
confuse the bloodhounds. 
 
So the term is quite respectable and quite apt for the point the author of the brief was 
trying to make. But his misspelling ruined the good impression the reader might 
otherwise have had.  I knew the writer knew better, so I wondered how this happened.   
 
Then I realized it was the fault of the spell checker.  People don’t proofread their writing 
anymore; they rely on the spell checker.  And although the spell checker will catch a 
garbled word, such as “hearring,” it won’t catch a misuse of a real word, such as “red 
hearing.” 
 
The foregoing experience made me aware of the problem, and I began to notice a lot 
more of the same phenomena.  Or maybe it’s just getting worse as more people convert 
to computers.  Here are some examples I have seen recently: 
 
“There are three kinds of tendencies in real estate, joint tendency, tendency by the 
entirety, and tendency in common.”   
 
And while we’re on tenancies how about: “The tenants of the doctrine of last clear 
chance are….”  It seems the tenet that an attorney should read something before signing 
didn’t help this writer. 
 
More legalistic spell checker goofs:  “He had a right to privacy in his person dairy.”  (The 
cows had a right of privacy also.)  “Plaintiff is a white mail.”  “I will not aqueous in your 
demand.”  (Well, the demand was kind of soggy.)  “Defendant has taken the tact of 
blaming someone else.”  (I may take the tack of invoking Rule 11 for stuff like this.) 
 
And from some presentence reports:  “Defendant argues for the lessor of the two 
guidelines.”  (It seems we keep coming back to real estate.)  “The agents sited 
defendant as he left the cite of the crime and searched him.  He sights cases that the 
search was without probable cause.”  (I swear this is true.  Maybe the guy needed a 
magnifying glass to sight the cases).   
 
By far the most common legal error that evades the spell checker is the confusion of 
“principal” and “principle.”  If I had a buck for every time I’ve seen, “The defendant 
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corporation’s principle place of business is…” or “We cite (not sight) the principal of 
lenity,” I wouldn’t have to wait until I’m sixty-five to retire. 
 
In fairness to the spell checker I think a lot of people don’t know the tenets (not tenants) 
for the use of these words.  Just remember if it’s referring to a rule of some kind it’s 
“principle.”  The correct word ends in “le” like “rule.”  Everything else will be referring to 
the main person or main thing. 
 
Actually I wish the principals and their colleagues in education today would devote more 
time to teaching the correct principles of English usage.  Unfortunately, they’re getting to 
be a lost art.  (I just finished reading some appellate briefs.  Do lawyers think the 
apostrophe has been abolished?) 
 
Our discussion of legal miscues would not be complete without the perennial “The plain 
meaning of the statue is….”  (There ought to be a law, or maybe a statute, against this 
kind of thing.) 
 
My secretary said the other day that I had a fetish about proper word usage.  I thought 
this was an unkind cut.  It seems to me that one who writes as part of his or her 
profession should take pains to use words correctly.  I guess I’m old fashioned. 
 
Lawyers aren’t the only ones who are guilty.  Here are some examples from advertising:  
“Never loose your keys again.”  “This statue (not statute) would make a great edition to 
your office or home.”  It seems the addition of a good proofreader would help keep the 
advertising department from losing track (not tract) of these matters. 
 
These errors occur in newspapers and books, too:  “A lightning strike can reek havoc.”  
This kind of thing can wreak havoc with one’s respect for the ability of the fourth estate, 
that’s for sure.   
 
And Nick Clooney says in his column that in his youth he was an alter boy.  For shame, 
Nick.  I know the nuns taught you better than that!  Stick out your hand and make a fist!   
 
I have personally encountered all of the above errors.  It seems that the makers of the 
word processors for computers could do everyone a favor by programming the more 
common words that are apt to give rise to such errors into their spell checker programs.  
Then maybe a message such as this would pop up:  “Are you sure that ‘principle’ is the 
word you want?  It means a rule of some kind.”  This might avoid some of these 
embarrassing errors.  
 
(Note: When I ran this article through Wordperfect 6.0’s Gramatik program, it did ask 
about “principle,” “reek” and one or two others.  I don’t know about other programs, but 
this shows it can be done!) 
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AGAINST THE SPELL CHECKER II 
William O. Bertelsman, Chief Judge 

United States District Court Eastern District of Kentucky 
 

 
 
I have a spelling checker 
It came with my PC; 
It plainly marks four my revue 
Miss stakes I cannot sea 
I’ve putt this poem write threw it 
I’m sure your pleas to no. 
Its letter perfect in it’s weigh. 
My checker tolled me sew. 
 
Some months ago I ran a column in these pages entitled “Against the Spell Checker.”  
There, I pointed out that many writers, including unfortunately many lawyers in formal 
writing, no longer proofread their work.  Instead, they rely on the spell checker with 
deplorable results. 
 
I had hoped my column would improve things, at least locally, but apparently this hope 
was somewhat naive.  Instead, things have only gotten worse.  I have seen many other 
articles pointing out the same dismal phenomenon.  The poem quoted above was sent 
to me by a bar association executive. 
 
I have also seen many examples on my own.  Here are some of them. 
 
From a deposition:  “There was a line drawn for a boarder between the two territories.”  
(How did those who don’t live in rooming houses distinguish between the territories?)   
 
From the Cincinnati Enquirer (shame on it!):  Patton had trouble eeking out a victory.  (It 
was Forgy who was eeking when he saw the returns.)  Maybe the Enquirer has its home 
delivery manager writing some of its articles.  (Private joke for those in the 
Cincinnati/Northern Kentucky area.) 
 
A bar journal:  “The seminar was a Hugh success.” (What about Sally, Joan and Bob?) 
 
A defense attorneys’ magazine:  “The true workhouse of the insurance industry is the 
claims adjuster.”  (Scrooge wanted to send the poor to the workhouses, but I thought 
they had been abolished!) 
 
From a committee report:  “Individualized voir dire is rare in non-capitol cases.”  (I didn’t 
know they tried murder cases in the capitol much less did voir dire there.) 
 
From a brief filed before me:  “This affidavit will vouch for my client’s voracity.”  (I really 
didn’t care about the client’s appetite.) 
 
From a newspaper:  “He was of Irish decent.”  (Is this an ethnic slur against the non-
Irish?) 
 
Also from a newspaper:  “He spent many years oversees.”  (Perhaps as an overseer.) 
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Here also are some of the best I’ve seen in other articles. 
 
“The affidavit contains objectionable heresy.”  (What about freedom of religion?) 
 
“You should join co-defendants anonymous.”  (I have some litigants I’d like to nominate.) 
 
“Do you rent, or own your own home or condom?”  (Hey, that’s getting pretty personal!)   
 
“The salary is commiserate with experience.”  (I commiserate with all those this stuff 
bothers like it does me.  It may be better to be blissfully unaware.) 
 
And, saving the best for last, in a brief just filed last week:  “The plaintiff was fired on 
trumpeted up charges.”  (Maybe his boss was Doc Severinsen.) 
 
Since my first article achieved little improvement in the unfortunate practices described, I 
hope this article will be more effective.  This hope is probably somewhat forlorn. 
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AGAINST THE SPELL CHECKER III 
William O. Bertelsman, Chief Judge 

United States District Court Eastern District of Kentucky 
 
 
 
Regular readers of this column are familiar with my unending and seemingly futile battle 
against unjustified reliance on the spellchecker in editing documents.  Such reliance 
yields absurd results in a document, because a spellchecker just recognizes words in its 
dictionary; it is little help with regard to the correct use of words. 
 
After my last column on this subject, I was sure that I had exhausted all possible 
examples of the spellchecker’s dirty tricks.  Alas, I was sadly in error.  Enough new 
instances have come to my attention to require another column in pursuit of my quixotic 
efforts.  Oh well, tilting at windmills can be fun. 
 
It seems no one is immune from the spellchecker malady.  It is depressing to note many 
examples from people who should know better:  attorneys, law clerks, probation officers, 
magazines, newspapers.  Even the eminent New York Times and the United States 
Court of Appeals for the Sixth Circuit have fallen into the trap.   
 
The most egregious offenders are attorneys, including law clerks.  Thus, the example 
that without any dispute takes the all-time prize:  “As established by the Restaurant of 
Torts, Second, a manufacturer is liable for a design defect.”  Names will be withheld to 
protect the guilty. 
 
Also from erring members of the bar: 
 
“The parties shall enter meditation in good faith.”  Even if they don’t get the case settled, 
they should be more relaxed. 
 
“The manufacturer’s game required the players to shoot pain pellets at each other.”  If 
it’s that agonizing why would anyone play it? 
 
“A motion to dismiss was made in this mater.”  Let’s keep the people’s families out of it. 
 
“The results of the survey were more antidotal than informational.”  Perhaps there was a 
poison pill.   
 
“The trustee shall not be liable for acts or omissions made in food faith.”  Some people 
think only of their stomachs. (Submitted by a Louisville domestic relations commis-
sioner.) 
 
“Comes the trustee and moves the court to improve the employment of counsel.”  There 
are a lot of counsel I would like to improve.  Maybe some of them would like to improve 
me, but that’s another matter. 
 
“The tenants of this doctrine require entry of summary judgment.”  And it wasn’t even an 
eviction case. 
 
“This situation falls within the doctrine of respondent supervisor.”  Close but not quite. 
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Although my probation officers are not proofreading each other’s work, lest they appear 
in these pages, they are still a fertile source of material.  From various presentence 
reports:   
 
“The godliness were correctly calculated.”  What happened to the separation of church 
and state? 
 
“Defendant objects to the tenure of the report.”  And, 
 
“The banker tenured a letter of resignation.”  The officer seems to have trouble with this 
word.  I think he used to be a teacher. 
 
“The prosecution failed to preserve the defendant’s seaman.”  Crime on the high seas? 
 
“Deceptive Smith closed his file.”  A Freudian comment? 
 
“The passenger peaked the interest of the agent.”  Weren’t there any more interesting 
passengers? 
 
I wish that the professional skills of newspapers would protect them from these errors.  
Not so: 
 
“At the ceremony, a bronze plague was placed in memory of the deceased principal.”  I 
hope the bystanders didn’t catch anything serious. 
 
“There is no excuse for a newspaper to air in such a manner.”  To err is human. 
 
“Judge Smith is the epiphany of what a federal judge should be.”  How many know what 
the right word should be?  Hint: it has nothing to do with the three wise men.  (Submitted 
by Nicholas Baker of Louisville.) 
 
And, saving the most eminent for last: 
 
“The inn was fine except it has thin walls and the stairs creek.”  The guests must get 
awfully wet going up and down.  (New York Times travel section.) 
 
“Meanwhile plaintiff was pursing her legal remedies.”  Maybe to keep someone from 
stealing them.  (United States Court of Appeals for the Sixth Circuit.) 
 
I wish I could say that this was going to be the last column on this subject, but 
experience prevents me from entertaining such a futile hope.  If any of you see any good 
entries for the next column, please send them to me at P.O. Box 1012, Covington, 
Kentucky 41012. 
 
(Note:  to be fair about it, when I ran WordPerfect Grammatik on this article it did catch a 
couple of errors.  There’s still no substitute for proofreading, though.) 
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