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BEYOND MARRIAGE –  
EXAMINING BENEFITS FOR DOMESTIC PARTNERSHIPS�� 

Peter H. Wayne, IV 
 
 
 
I. ETHICAL ISSUES 

 
A. Your Client 

 
1. It is typical for an attorney to represent both spouses in a hetero-

sexual relationship in order to accomplish the couple’s common 
estate planning goals.  This joint representation enables the 
attorney to share information between both parties even if the 
information is provided to the estate planning attorney by only one 
of the two parties.   

 
2. A gay or lesbian couple will likely have similar estate planning 

goals, which will allow for the attorney to represent both parties 
simultaneously; however each party could have different object-
ives and the estate planning attorney must determine how to 
adequately address those objectives from both a practical and 
ethical perspective. 

 
B. SCR 3.130(1.6) Confidentiality of Information   
 

A lawyer shall not reveal information relating to the representation of a 
client unless the client gives informed consent, the disclosure is impliedly 
authorized in order to carry out the representation. 

 
  

                                                 
� These seminar materials draw from several sources, including materials previously prepared by 
members of the Wyatt, Tarrant & Combs, LLP Estate Planning Department, Bernard L. McKay of 
Frost Brown Todd.  The responsibility for any errors and omissions, however, rests entirely with 
the author.  Please contact the author any time regarding comments, suggestions, or corrections. 
 
Disclaimer:  This information is intended as a resource for attorneys and wealth management 
professionals, but it does not constitute legal advice and reliance thereon does not establish an 
attorney-client relationship.  Reliance on this information is not a substitute for an attorney’s 
judgment and application of the relevant law to an client’s circumstances.   
 
IRS Circular 230 Disclosure:  Pursuant to Internal Revenue Service rules of practice, any tax 
advice set forth herein is not intended or written to be used, and cannot be used, for the purpose 
of (a) avoiding penalties that may be imposed under the Internal Revenue Code or (b) promoting, 
marketing, or recommending to another party any tax-related matter addressed herein. 
 
The ethical rules of the Kentucky Bar may require identification of this information as advertising 
material. 
 
THIS IS AN ADVERTISEMENT. 
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C. Engagement Agreement  
 

It is vital to any representation, whether a heterosexual, gay or lesbian 
individual or couple, that an engagement agreement be reviewed with 
and executed by clients prior to proceeding with any estate planning 
representation.  The engagement letter should fully outline the scope of 
representation including the disclosure of information to the estate 
planning attorney and to whom such information can be shared. 

  
D. Antidiscrimination and the Rules of Professional Conduct   
 

Certain states adopted language into their rules of professional conduct 
that stipulate something similar to the following:  “A lawyer shall not 
harass a person on the basis of sex, race, age, creed, religion, color, 
national origin, disability, sexual orientation, or marital status in connec-
tion with a lawyer’s professional activities.” 
 

II. KENTUCKY INTESTACY LAWS 
 

A. KRS 392.020 Surviving Spouse's Interest in Property of Deceased 
Spouse   

 
After the death of the husband or wife intestate, the survivor shall have an 
estate in fee of one-half (1/2) of the surplus real estate of which the other 
spouse or anyone for the use of the other spouse, was seized of an 
estate in fee simple at the time of death, and shall have an estate for his 
or her life in one-third (1/3) of any real estate of which the other spouse or 
anyone for the use of the other spouse, was seized of an estate in fee 
simple during the coverture but not at the time of death, unless the 
survivor's right to such interest has been barred, forfeited or relinquished.  

 
� The survivor shall also have an absolute estate in one-half (1/2) of 

the surplus personalty left by the decedent. Unless the context 
otherwise requires, any reference in the statutes of this state to 
"dower" or "curtesy" shall be deemed to refer to the surviving 
spouse's interest created by this section. 

 
B. KRS 392.080 Surviving Spouse May Renounce Will   
 

When a husband or wife dies testate, the surviving spouse may, though 
under full age, release what is given to him or her by will, if any, and 
receive his or her share under KRS 392.020 as if no will had been made, 
except that in such case the share in any real estate of which the 
decedent or anyone for the use of the decedent was seized of an estate 
in fee simple at the time of death shall be only one-third (1/3) of such real 
estate. 
 
� Subsection (1) does not preclude the surviving spouse from 

receiving his or her share under KRS 392.020, in addition to any 
bequest or devise to him or her by will, if such is the intention of 
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the testator, plainly expressed in the will or necessarily inferable 
from the will. 
 

C. KRS 391.010 Descent of Real Estate  
 

When a person having right or title to any real estate or inheritance dies 
intestate as to such estate, it shall descend in common to his kindred, 
male and female, in the following order, except as otherwise provided in 
this chapter:  
 
1. To his children and their descendants; if there are none, then;  
 
2. To his father and mother, if both are living, one (1) moiety each; 

but if the father is dead, the mother, if living, shall take the whole 
estate; if the mother is dead, the whole estate shall pass to the 
father; if there is no father or mother, then;  

 
3. To his brothers and sisters and their descendants; if there are 

none, then;  
 
4. To the husband or wife of the intestate; if there are none surviving. 
 
5. See KRS 391.010 for more information. 

 
D. KRS 391.030 Descent of Personal Property   
 

Except as otherwise provided in this chapter, where any person dies 
intestate as to his or her personal estate, or any part thereof, the surplus, 
after payment of funeral expenses, charges of administration, and debts, 
shall pass and be distributed among the same persons, and in the 
proportions, to whom and in which real estate is directed to descend, 
except as follows: 

 
1. The personal estate of an infant shall be distributed as if he or she 

had died after full age;  
 
2. An alien may be distributee as though he or she were a citizen; 

and  
 
3. Personal property or money on hand or in a bank or other 

depository to the amount of fifteen thousand dollars ($15,000) 
shall be exempt from distribution and sale and shall be set apart 
by the District Court having jurisdiction over the estate on appli-
cation to the surviving spouse, or, if there is no surviving spouse, 
to the surviving children.  

 
a. The surviving spouse may, at any time before the property 

or money is set apart by the court, procure on petition from 
the Judge of the District Court having jurisdiction over the 
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estate, an order authorizing the surviving spouse to with-
draw from any bank or other depository not exceeding two 
thousand five hundred dollars ($2,500) belonging to the 
estate.  

 
b. Upon presentation of the order, the bank or depository 

shall permit the surviving spouse to withdraw the sum and 
shall lodge the order, endorsing thereon the amount 
withdrawn, with the circuit clerk who shall retain it in the 
clerk's files to be considered in connection with further 
proceedings in the estate and the withdrawal shall be 
treated as a charge against the property of the estate 
exempt from distribution.  

 
III. PLANNING FOR THE DOMESTIC PARTNER 

 
A. A gay or lesbian client must understand the importance of 

establishing an estate plan in order to best protect loved ones, most 
specifically a domestic partner. 

 
1. The laws of Kentucky do not afford any protection to a gay or 

lesbian couple with respect to the inheritance of property upon the 
death of one of the partners.   

 
2. It is imperative that steps be taken to ensure that the intestacy 

laws of Kentucky are not applicable to the couple so as to best 
protect a surviving partner upon the death of the other partner. 
 

B. A Quality Estate Plan Should Consist of the Following: 
 
1. Last Will and Testament. 
 
2. Revocable Trust. 
 
3. Living Will/Health Care Surrogate. 
 
4. Power of Attorney. 
 
5. Health Insurance Portability and Accountability Act (“HIPAA”) 

Waiver. 
 

C. Last Will and Testament 
 
1. This document enables an individual to determine the disposition 

of both real and personal property and how those dispositions will 
take place after his or her death.  

 
2. Kentucky does not recognize same sex marriage and does not 

provide a gay or lesbian individual with any rights as to the 
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inheritance of property upon the death of his or her domestic part-
ner.  Therefore, in a properly drafted and executed Last Will and 
Testament, an individual can name a person (referred to as a 
personal representative or executor) to serve as the decedent’s 
legal representative at death. 

 
a. A person is free to name anyone they want to serve as 

personal representative and this includes a bank or trust 
company.  
 
� If an individual wishes to provide their domestic 

partner with the authority and responsibility for 
gathering the decedent’s assets, paying the deced-
ent’s debts and expenses, filling the appropriate 
income and estate tax returns, distributing the 
estate asset to the beneficiaries, then this docu-
ment should list the domestic partner as the 
executor/personal representative. 
 

b. Nominating one’s domestic partner as personal repre-
sentative/executor will help ensure that the testator’s final 
wishes are respected.  
 
� The court will appoint an executor/personal repre-

sentative should one not be named in the Last Will 
and Testament or if a Last Will and Testament does 
not exist at all. 
 

� A court will appoint a legal representative 
for the estate and this person will come from 
those who are “next of kin.”  A domestic 
partner is almost always never included as 
“next of kin.” 

 
3. As set forth above, the Last Will and Testament is the document in 

which an individual can specify how both real and personal 
property will be distributed upon death.   
 
a. Any bequest or devise for a domestic partner should be set 

forth clearly in the document so as to eliminate any 
potential for confusion after death. 

 
b. If there is any concern that a surviving family member may 

contest the Last Will and Testament, the individual(s) 
establishing the estate plan can consider adding an “in 
terrorem” clause to the document. Such a clause provides 
that should anyone (including a family member) contest the 
validity of the Last Will and Testament, then any bequest 
or devise to such person will be revoked. 
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i. “In Terrorem” clauses are not permitted in every 
state, thus it is important that you discuss in detail 
the consequences of such a clause with the client 
before including it in the Last Will and Testament. 

 
ii. “In Terrorem” clauses are construed strictly in 

Kentucky. 
 

D. Revocable Trust Agreement 
 
1. These trusts are also referred to as living trusts or inter vivos 

trusts. 
 
2. Any property (the trust corpus) deposited into a trust by a client 

during his or her lifetime will avoid the probate administration 
process upon his or her death.   

 
a. Because all property that is subjected to the probate 

administration process will become a part of the public 
record, it is important that any and all property that would 
like to be kept private be added to the trust during one’s 
lifetime. 
 

b. A client can always establish a trust for the benefit of 
him/herself and his or her domestic partner during his or 
her lifetime and then add a “pour over” provision to his or 
her Last Will and Testament in order to ensure that all 
property (both during life and at death) is deposited into 
the trust and administered in accordance with its terms. 
 

3. When establishing a revocable trust, it is important that much 
attention be placed on who will be appointed to serve as trustee of 
the trust.  This is important both during the grantor’s lifetime and 
after death. 

 
� Grantor is the individual who is establishing the trust. 
 

4. Most often the grantor of the trust will serve as trustee during his 
or her lifetime.  That said, deciding who should serve as trustee 
after death can be complicated. 

 
a. If an individual names his or her domestic partner as the 

trustee of the trust upon his or her death, the domestic 
partner will be able to access the money in the trust in 
accordance with trust provisions.  This will likely eliminate 
any confusion as to what rights the domestic partner has in 
the decedent’s property.   
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� By naming the domestic partner as both the 
beneficiary and the trustee of the trust, the grantor 
is potentially eliminating any creditor protection 
afforded to the domestic partner through the trust. 

 
b. If someone else other than the domestic partner (when the 

sole beneficiary of the trust) can serve as trustee, such as 
a bank or trust company, then the assets held in the trust 
may be protected  from the creditors of the surviving 
domestic partner. 

 
� Creditor protection made available through a trust 

is largely dependent on the trust language and the 
authority the beneficiary has to demand distribu-
tions from the trust by the trustee. 

 
E. Durable Power of Attorney (“POA”): 

 
1. The POA allows an individual to designate someone to have 

control over his or her assets for his or her benefit if he or she 
should become incompetent. 

 
2. The benefits of a durable POA?  

 
a. Should an individual who has not established a POA 

become incapacitated and unable to make decisions on 
their own behalf, then a court may designate someone as 
their Guardian or Conservator.  

 
b. The Guardianship/Conservatorship process is often an 

expensive and time consuming procedure. Furthermore, it 
places great deal of stress on families as they try and 
determine who best to serve as Guardian.   

 
i. It is quite possible that the court will appoint 

someone other than the domestic partner. 
 
ii. Kentucky’s Guardian and Conservator statutes can 

be found at KRS Chapter 387. 
 

3. An effective durable POA should define when the POA becomes 
effective.  

 
� A POA can become effective: 

 
i. Immediately upon execution;   
 
ii. Upon “incapacity,” as defined in the document;  
 
iii. At some other specified time or event. 
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4. Different types of Powers of Attorney?  
 

a. General Power of Attorney – for all things is the most 
broadly defined term possible; 

 
b. Limited Power of Attorney – limited in scope to a time 

period (day, week, month, year) or event (real estate 
closing, specific property or business interest);  

 
c. If a specific power is desired for a POA then such a power 

should be made a part of the document.  It is not enough 
to grant someone “all powers” as such language may not 
provide the POA with the desired ability to act; 

 
d. If desired, the following provisions should be made a part 

of the POA, such as:  
 

i. Gifts (to spouse, children, issue, charities, Power of 
Attorney);  

 
ii. Real estate transfers;  
 
iii. Changes to retirement assets or beneficiaries;  
 
iv. Estate planning;  
 
v. Access to email and internet accounts; and  
 
vi. Accounting to someone other than the person 

issuing the Power of Attorney. 
 

5. For gay and lesbian couples, it is vital the POA sets out how the 
domestic partner, as POA, will care for the incapacitated partner; 
where the domestic partner, as POA, fits into the duties to care for 
the incapacitated partner; and the specific powers granted to the 
domestic partner, as POA, in regard to support, decision-making, 
cost-sharing, etc. 
 

F. Living Will/Healthcare Surrogate 
 
1. KRS 311.625 sets forth the specific language for a Living 

Will/Healthcare Surrogate in Kentucky. 
 
2. A Living Will enables an individual to make decisions about his or 

her medical care when he or she is unconscious or too ill to 
communicate his or her wishes on his or her own.  It provides the 
ability to make decisions regarding treatments that extend life, like 
a breathing machine or a feeding tube at a time when the person 
is still capable of making decision on his or her own behalf. 
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3. As long as the individual is capable of expressing his or her own 
decisions, the Living Will is not used and he or she can accept or 
refuse any medical treatment on his or her own behalf. But, if he 
or she becomes seriously ill, he or she may lose the ability to 
participate in decisions about his or her own treatment. 

 
4. In Kentucky, a Living Will allows an individual to leave instructions 

in four critical areas.  
 

a. Designate a Healthcare Surrogate.  
 
b. Refuse or request life prolonging treatment.  
 
c. Refuse or request artificial feeding or hydration (tube 

feeding).  
 
d. Express your wishes regarding organ donation. 

 
5. Gay or lesbian partners should provide all of their healthcare 

providers with a copy of their Living Wills/Healthcare Surrogates 
and have a candid discussion with each provider to make certain 
the physician is aware of the nature of the relationship. 

 
� These steps should help ensure that the domestic partner 

is permitted to make healthcare decisions for the partner 
and guarantee that each of their wishes will be honored 
should either of them become terminally ill, permanently 
unconscious, or otherwise gravely ill.1 
 

G. HIPAA Waiver 
 
1. Allows doctors to communicate with specifically named individuals 

about an individual’s health history and current health situation.  
 
2. Without such authorization, doctors are legally barred from dis-

cussing anything about a patient with third parties, including 
domestic partners. 

 

3. Such forms are necessary in a variety of settings and enable the 
patient to control how much information will be released to a 
domestic partner and the ability to access health information. 

 
4. A HIPAA Waiver provides for an extra layer of protection for a 

domestic partner so that he or she is not barred from visiting an ill 

                                                 
1 Estate and Financial Planning for Same Sex Couples, 37th Annual Midwest/Midsouth Estate 
Planning Institute, Section G pg. G-13, Bernard L. McKay, 2010 
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or incapacitated partner or from being able to help make decisions 
regarding their care. 

 
� A HIPAA Waiver should also be provided to all healthcare 

providers upon execution so as to eliminate any confusion 
as to a domestic partners authority to make decisions or 
learn of HIPAA protected information. This is especially 
important at a future time when healthcare related infor-
mation is needed about a terminally ill or permanently 
unconscious partner. 

 
IV. DOMESTIC PARTNERSHIP AGREEMENT2 

 
A. While laws of every state grant rights and privileges to the traditional 

heterosexual married couple in the event the relationship terminates by 
death, divorce, dissolution or otherwise, Kentucky does not provide such 
protections to same sex couples.  

 
B. A domestic partnership agreement may be a way for a gay and lesbian 

couple to establish certain legally enforceable rights between each other.  
Such an agreement can set forth the financial responsibilities of each 
partner and describe with particularity the rights of each party to the 
couple’s property – especially if such property is jointly-owned. 

 
C. In order to avoid any question as to the enforceability of the agreement, it 

is important that each party spell out the specific consideration being 
offered in exchange for the various agreements or property divisions.    

 
� Without proper consideration, a court could find the agreement 

unenforceable. 
 

D. The agreement should spell out the reason for the agreement and the 
specific division of property. 

 
V. LIFE INSURANCE 

 
Life Insurance   
 
Purchasing life insurance on the life of a domestic partner is a great way for 
someone to provide for his or her living expenses after the loss of a loved one.  

  
A. The proceeds from the policy will not be taxed in the deceased partner’s 

estate. Estate taxes are not applicable because the deceased partner 
was neither the owner nor the beneficiary of the policy. 
 

B. It is important that each partner make sure they maintain an insurable 
interest in the life of his or her partner before purchasing the life insurance 
policy. 

                                                 
2 Id. 
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� In Kentucky, an insurable interest is defined in KRS 304.14-040. 
The law states that in the case of other per-sons (those not related 
by blood or marriage), an insurable interest exists when an 
individual maintains a lawful and substantial economic interest in 
having the life, health, or bodily safety of the individual insured 
continue [after death]. 

 
C. Irrevocable Life Insurance Trust. 

 
1. This trust will allow for a domestic partner to purchase life 

insurance on his or her own life, which is acceptable per KRS 
304.14.040, and then transfer the policy to the trust or to simply 
establish the trust and direct the trust to purchase the life 
insurance policy. 

 
2. The terms of the life insurance trust would dictate how the 

proceeds are disbursed and or accessed by the bene-ficiary(ies). 
 

VI. RETIREMENT BENEFITS AND NON-PROBATE PROPERTY 
 

A. Probate property is generally defined as property held in a decedent’s 
name alone for which no beneficiary designation applies.  In other words, 
life insurance, retirement accounts, pay-on-death accounts and jointly 
held property (with right of survivorship) are not probate assets and are 
not governed by the terms of one’s Last Will and Testament, to the extent 
that a beneficiary designation form has been properly completed. 3 

 
� KRS 391.315 Right of Survivorship:  Sums remaining on 

deposit at the death of a party to a joint account belong to the 
surviving party or parties to the account as against the estate of 
the decedent unless there is clear and convincing written evidence 
of a different intention at the time the account is created. If there 
are two or more surviving parties their respective ownerships 
during lifetime shall be in proportion to their previous ownership 
interests under KRS 391.310 augmented by an equal share for 
each survivor of any interest the decedent may have owned in the 
account immediately before his death; and the right of survivorship 
continues between the surviving parties.  

 
B. It is important that attorneys discuss with clients that transferring property 

from individual ownership to joint ownership will subject the property to 
the creditors of the domestic partner. If this is problematic, then 
ownership in the property can be re-titled to a payment on death account, 
which essentially keeps the property ownership in the name of the current 
partner and transfers ownership upon his or her death to that of the 
surviving domestic partner. 

                                                 
3 Estate and Financial Planning for Same Sex Couples, 37th Annual Midwest/Midsouth Estate 
Planning Institute, Section G pg. G-16, Bernard L. McKay, 2010 
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� KRS 391.340 Payment of P.O.D. Account: Any P.O.D. account 
may be paid, on request, to any original party to the account. 
Payment may be made, on request, to the P.O.D. payee or to the 
personal representative or heirs of a deceased P.O.D. payee upon 
presentation to the financial institution of proof of death showing 
that the P.O.D. payee survived all persons named as original 
payees. Payment may be made to the personal representative or 
heirs of a deceased original payee if proof of death is presented to 
the financial institution showing that the deceased original payee 
was the survivor of all other persons named on the account either 
as an original payee or as P.O.D. payee. 

 
C. Retirement benefits, such as IRAs, are generally unable to be transferred 

to another person or a trust.  Therefore, to ensure that all of the assets 
pass to the intended beneficiaries, attorneys should review with the client 
the benefit policy to determine whether or not the benefits can pass via a 
beneficiary designation.4   

 
� Any benefit plan that maintains a beneficiary designation form 

should be completed so as to make sure the benefits are distrib-
uted to the desired individuals and avoid being made payable to 
the estate. 

 
D. Trust Property   
 

Most property transferred to a trust prior to death will remove such 
property from being considered probate property.   

 
VII. TAXES 

 
A. Federal Estate Tax  
 

The estate tax, gift tax and generation-skipping transfer tax exemptions 
have been indexed for inflation for the 2012 tax year such that each will 
be increased from $5 million to $5.12 million beginning on January 1, 
2012. 

 
1. Marital deduction:  there is no limit to the amount of the marital 

deduction.  A person can leave the entire estate to his or her 
surviving spouse and avoid paying any estate taxes on the 
transferred property. 

 
a. Unfortunately, the exemption afforded to heterosexual 

married couples does not exist for gay and lesbian 
couples. Therefore, other steps need to be taken to protect 
an estate that is in excess of $5.12 million in 2012. 

 

                                                 
4 Id. 
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b. The general rule under Internal Revenue Code §2040 
provides that the entire value of jointly-owned property 
where the joint owners are not married is included in the 
gross estate of the first owner to die, except to the extent 
that the survivor can show that he or she contributed 
consideration toward the acquisition of property.5 

 
2. Gift tax exemption: Individuals are free to transfer up to $13,000 to 

anyone they desire during any given year.  The lifetime gift tax 
exemption is the same as the estate tax exemption of $5.12 
million. 

 
� NOTE: Taxable gifts made during a donor's lifetime are 

included in the donor's estate at death.  For example, if a 
person with a taxable estate of $5,000,000 and lifetime 
taxable gifts of $500,000 dies in 2012, the estate tax on 
the person's estate is the tentative tax on $5,500,000. 

 
B. Kentucky inheritance tax is a tax on a beneficiary’s right to receive 

property from a deceased person.  The amount of the tax depends on the 
relationship of the beneficiary to the deceased person and the value of 
the property.  There are three classes of beneficiaries:  Class A, Class B 
and Class C: 6 

 
1. Class A: surviving spouse, parent, child, grandchild, brother, 

sister, half-brother, and half-sister. 
 

a. If the date of death is after June 30, 1998, all Class A 
beneficiaries are exempt from paying Kentucky inheritance 
tax. 

 
b. Domestic Partners are Class C beneficiaries.  

 
2. Class B: niece, nephew, half-niece, half-nephew, daughter-in-law, 

son-in-law, aunt, uncle, great-grandchild. 
 

a. Note: nieces and nephews by marriage and great-nieces 
and great-nephews are Class C beneficiaries. 

 
b. Class B beneficiaries receive a $1,000 exemption and the 

tax rate is 4 percent to 16 percent. 
 

3. Class C: all persons not included in Class A or Class B. [Cousins 
are considered Class C beneficiaries. Class C beneficiaries 

                                                 
5 Id at  p. G-17 
 
6 http://revenue.ky.gov/NR/rdonlyres/6D844DC9-B300-4EE7-963E-
DB141FC0AED6/0/92F101_12611_WEB.pdf 
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receive a $500 exemption and the tax rate is 6 percent to 16 
percent.]  

 
C. Tax Planning through Trusts7 

 
1. Grantor Retained Annuity Trust (“GRAT”):  The grantor creates an 

irrevocable trust and retains the right to receive, for a specified 
term, an annuity based on specified sum or fixed percentage of 
the value of the assets transferred to the trust. A grantor retained 
annuity trust is specifically authorized by Internal Revenue Code 
Section 2702(a)(2)(B) and 2702(b). For federal tax purposes, this 
trust is treated as a grantor trust. 8 

 
� While the transfer is a gift, the value of the property placed 

in the trust is reduced by the actuarially determined value 
of the retained interest, which helps reduce the gift tax or 
use of the gift tax exemption. 

 
2. Grantor Retained Income Trust (“GRIT”):  This is similar to a 

GRAT, but the grantor creates an irrevocable trust and retains the 
right to all trust income for: (a) the earlier of a specified term or the 
death of the grantor; or (b) a specified term. If the grantor survives 
the specified term, the trust principal passes to others according to 
the terms and provisions of the trust instrument. For federal tax 
purposes, this trust is treated as a grantor trust.9 

 
a. Much like a GRAT, a GRIT can help reduce the gift tax or 

the use of the gift tax exemption. 
 
b. If the GRIT is drafted as a grantor trust, then the grantor 

pays the income taxes on both the ordinary income 
[distributed to the grantor] and capital gains [retained by 
the trust] on the property held in the trust.    

 
� The net result of a GRIT being drafted as a grantor 

trust will leave a large amount of trust assets to 
pass to remainder beneficiaries at death or 
expiration of the term of the trust. 

 
c. IRC §2702.    

 
3. Qualified Personal Residence Trust (“QPRT”):  This trust involves 

the transfer of a personal residence to a trust with the grantor 

                                                 
7 Estate and Financial Planning for Same Sex Couples, 37th Annual Midwest/Midsouth Estate 
Planning Institute, Section G pg. G-18, Bernard L. McKay, 2010. 
 
8 http://www.irs.gov/businesses/small/article/0,,id=106553,00.html 
 
9 http://www.irs.gov/businesses/small/article/0,,id=106553,00.html 
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retaining a qualified term interest. If the grantor dies before the 
end of the qualified term interest, the value of the residence is 
included in the grantor's estate. If the grantor survives to the end 
of the qualified term interest, the residence passes to beneficiaries 
of the trust. 10 

 
a. A QPRT is a grantor trust, with special valuation rules for 

estate and gift tax purposes, governed under IRC 2702. 
 
b. If the term expires, the property will be transferred to the 

remainder beneficiaries and the creator will likely need to 
being renting from the new owners in order to continue 
living on the property. 

 
4. Charitable Remainder Trust (“CRT”):  In a charitable remainder 

trust, the donor transfers assets to an annuity trust or unitrust. The 
trust pays the donor or another beneficiary a certain amount each 
year for a specified period. 11  

 
a. In an annuity trust, the payment is a specified dollar 

amount. In a unitrust, the payment is a percentage of the 
value of the trust, as valued each year.  

 
b. The term of the trust is limited to twenty years or the life of 

the designated recipients. At the end of the term of the 
trust, the remaining trust assets must be distributed to a 
charitable organization. Contributions to the charitable 
remainder trust can qualify for a charitable deduction. This 
charitable contribution deduction is limited to the present 
value of the charitable organization's remainder interest.   

 
� Revenue Procedures 89-20, 89-21, 90-30, and 90-

31 provide sample trust forms that the Internal 
Revenue Service will recognize as meeting charit-
able remainder trust requirements. 

 
c. The domestic partner can be the entity who retains an in-

come or annuity interest when funded at death with retire-
ment account assets. 

 
5. Charitable Lead Trust (“CLT”):  Pays an annuity or unitrust interest 

to a designated charity for a specified term of years (the "charit-
able term") with the remainder ultimately distributed to non-
charitable beneficiaries.  

 

                                                 
 
10 id. 
 
11 id. 
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� There is no specified limit for the charitable term. The 
donor receives a charitable deduction for the value of the 
interest received by the charity. The value of the non-
charitable beneficiary's remainder interest is a taxable gift 
by the grantor. 
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BEYOND MARRIAGE:   
EXAMINING DOMESTIC PARTNERSHIP BENEFITS 

Bryan D. Gatewood 
 
 
 
I. WHAT DOES THE KENTUCKY CONSTITUTION SAY ABOUT DOMESTIC 

PARTNERSHIPS? 
 

A. “Only a marriage between one man and one woman shall be valid or 
recognized as a marriage in Kentucky. A legal status identical or sub-
stantially similar to that of marriage for unmarried individuals shall not be 
valid or recognized.”  Kentucky Constitution, Sec. 233(a) 

 
B. Neither domestic partnerships nor same-sex marriages from other states 

are recognized in Kentucky officially.  Why would couples choose to 
marry in another state (or country) or enter a domestic partnership agree-
ment? 

 
1. Domestic partnerships.   
 

Many clients choose to enter into domestic partnerships as a 
means of establishing what will happen in the event that the 
relationship fails.  In drafting, I tend to refer to these as something 
other than “domestic partnerships.” This avoids unwanted atten-
tion from courts, should litigation be necessary.  On many 
occasions, I have used the term “Living Together Agreement” or 
simply “Agreement” with the consideration being the parties’ 
agreement to reside together and mutually share expenses. I 
include in every agreement a mandatory mediation and arbitration 
provision so that in the event of a disagreement, the Circuit Court 
has an easy mechanism in which to “get rid” of a case that  the 
court might not care to hear.  When the parties are forced first into 
mediation and then into arbitration, I believe it is more likely that 
the court will enforce an arbitration award or judgment in such a 
case after the matter has been heard by an arbitrator.  The drafter 
needs to be very specific about both how the mediator will be 
picked and how an arbitrator will be assigned in order to make the 
agreement more likely to hold up in the event of a dispute. 

 
2. Marrying in a different jurisdiction.   
 

Many of my clients have chosen to marry in one of the states 
which now allow and recognize same-sex marriages; some have 
even gone married in Canada.  My advice to clients is always that 
it is much easier to obtain a marriage in a foreign jurisdiction than 
it is to be divorced once you have married in a foreign jurisdiction 
while residing in Kentucky. Many jurisdictions require residency 
before they will issue a divorce decree.  A same-sex couple who 
marries out-of-state may find themselves unable to divorce in the 



18 

event that the relationship fails.  This is the reason I often caution 
clients against marriage in another state.  Further complicating the 
matter, the issue will arise if the Defense of Marriage Act fails, 
whether, for Federal purposes it is worthwhile to be married in a 
foreign jurisdiction in order to obtain Federal benefits available 
through Federal recognition of the marriage (Social Security, 
Medicaid, etc.).  The situation then arises where clients are 
married in another jurisdiction and the marriage is recognized by 
the federal government, but not by the Commonwealth of 
Kentucky.  This would create a tax-filing nightmare.   
 

II. BASIC ESTATE PLANNING CONSIDERATIONS FOR GAY AND LESBIAN 
COUPLES 

 
A. Last Will and Testament   
 

This document is prepared for any gay or lesbian couple who either 
mutually own assets or has assets that each wishes for their partner to 
enjoy upon their death.  Any partner who dies without a Last Will and 
Testament leaves their partner with no rights in any property in which they 
do not have legal title.  I see this experience frequently in my practice.  
Likewise, it does not help to have a Last Will and Testament and then 
lose it. 

 
B. Power of Attorney   
 

For the same reasons, the parties should have a Power of Attorney in the 
event that one partner is incapacitated and the other partner needs to be 
able to make decisions.  Obviously, in a guardianship battle, the domestic 
partner is most likely going to lose out to a parent or sibling of an 
incapacitated domestic partner.  However, I have had the experience that 
if there is a valid Power of Attorney, the guardianship court will refuse to 
even hear the case. This provides comfort to the partners who have 
executed Powers of Attorney that family members will not be able to 
come in and override their choice of Power of Attorney. 

 
C. Living Will Health Care Surrogate   
 

This is one of the most important documents any couple could have but 
particularly gay and lesbian couples.  I include in my Living Will and 
Health Care Surrogate documents special language stating that the 
Health Care Surrogate (presumably the domestic partner) is to be treated 
as the next-of-kin of the party who has granted the health care surrogacy.  
This has never been tested to my knowledge, but neither have I heard of 
it failing.  The point is to make sure the domestic partner can have access 
at the hospital at all times medically possible.  It has been my experience 
that local hospitals are very accommodating when it comes to allowing 
domestic partners or health care surrogates access to their loved ones. 
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D. HIPPA Release   
 

This is a newer document that I have begun preparing since the enact-
ment of HIPPA, to make sure that the partner can obtain copies of 
medical records should that be necessary. 

III. SPECIAL CONSIDERATIONS FOR GAY AND LESBIAN COUPLES 
 

There are many difficulties that gay and lesbian couples face in Kentucky.  The 
constitutional amendment barring legal recognition of gay marriages or domestic 
partnerships,also the families of unmarried couples. 
 
A. Couples Who Have Started Families 
 

Many gay and lesbian couples have children through either adoption, as a 
result of a divorce or the death of a previous heterosexual spouse, 
through surrogacy, or by other means.  Custody and estate planning for 
these families is complicated at best, and sometimes achieving a perfect 
result is simply not possible.   
 
1. Custody issues/solutions. 
 

Interestingly, in Kentucky a gay or lesbian person can adopt a 
child, but only as a single person.  So, the couple faces the ques-
tion, “which partner will adopt and by doing so, have a legal rela-
tionship with the child?”   
 
When I am  consulted on that topic, I tend to ask the couples to 
analyze both the health and age of each partner, considering who 
statistically might live longer than the other.  Also, I encourage 
couples to consider which, if either, of the partners’ families is 
more supportive and accepting.  It makes sense for the partner 
whose family is more accepting to adopt the child. In the event of 
the death of that parent, a supportive family would be less likely to 
challenge the surviving partner for custody of the child than a fam-
ily who was unsupportive or even nasty to the couple, particularly 
if money is involved. 
 
As an aside, it used to be the case that family courts in Jefferson 
County would allow the second partner to adopt under the “step 
parent” provision of Kentucky law because no specific provision 
required the step parent to be legally married to the other parent. 
However, the Court of Appeals put a stop to this practice in 
S.J.L.S. v. T.L.S., 265 S.W.3d 804 (Ky. App. 2008), ruling that 
such findings of a step-parent relationship is a “legal fiction” p. 17.   
 
Therefore, if a gay couple adopts an infant, only one of the 
parents is the legal parent or has any legal relationship with the 
child.  , To the child, both parties are parents, but what happens if 
the legal parent dies, or the parties split up?  Child Protective 
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Services removes a distraught child who has lost one parent from 
the surviving partner because there is no “legal relationship.”  
Easy enough -- unless you are the child.   
 
Another difficult situation occurs when there is a dispute between 
partners who, for all realistic purposes, are “divorcing.”  The part-
ner who is the legal parent has the right to end the relationship 
between the other partner and the child under current Kentucky 
law. 
 
In B.F. v. T.D., 194 S.W.3d 310 (Ky. 2006), a lesbian couple 
decided to adopt a child.  Because of the above issues, it was 
decided that T.D. would adopt the child.  The parties raised the 
child together for six years.  During that time, the child referred to 
B.F. as her “Nina.”  Further, because of an injury, B.F. was off 
work for several years, and was the primary caregiver for the 
child.  At one point, T.D. even named B.F. as the guardian of the 
child in her will. 
 
The couple’s relationship ended and T.D. decided that B.F. would 
no longer continue a parenting relationship with the child.  B.F. 
filed a petition for joint custody and visitation in the Jefferson 
Family Court under numerous theories, and also the de facto 
custodian statute.  The trial court found that because she had not 
parented the child to the exclusion of the other parent, she was 
not a de facto custodian, and dismissed the case.  B.F. appealed, 
and the Kentucky Court of Appeals affirmed. 
 
Four years later, the Kentucky Supreme Court reached what I feel 
is a different conclusion.  In Mullins v. Picklesimer, 317 S.W.3d 
569 (Ky. 2010), the Kentucky Supreme Court, citing B.F. v. T.D. 
and noting changes in Kentucky law, adopted, among others, the 
theory of waiver (which was advanced but ignored by the court in 
the B.F. v. T.D. case).  The court also found that parties could 
agree to joint custody, that a new change in the law broadened 
the definition of a custodian for purposes of petitioning the court 
for custody and that the family court had the jurisdiction to enter 
an order of joint custody in such a case.   
 
My solution for clients who have adopted children is to petition the 
Family Court under KRS 403.822 to establish joint custody 
wherein the non-legal parent petitions to be granted joint custody.  
I then request that the court schedule a brief hearing and make a 
finding that the parties are exercising joint care custody and 
control and that the legal parent has waived his or her superior 
right to the child per Mullins.  Then I ask that the court enter either 
an agreed order of joint custody or their own order of joint custody 
(as some of the courts prefer to do).  (Practice tip: I try to take 
advantage of that opportunity to set out an agreement as to what 
happens in the event that the parties split up to prevent future 
disagreements that might negatively impact the life of the child.) 
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2. Estate planning and children.   
 

With regard to estate planning, it is very important for gay and 
lesbian couples with children to update their estate planning to 
make sure that they provide for the care of the child in the event of 
the death of the partner who is the legal parent.  An interesting 
issue facing children of gay couples is the Kentucky Inheritance 
Tax.  What happens if the non-legal parent dies and leaves a child 
that he or she has raised all of his or her life an inheritance?  
Under the Kentucky Inheritance Tax regime, the child pays an 
inheritance tax of up to $76,670 plus 16 percent of any amount 
over $500,000. 

 
B. Estate Planning and Special Solutions 
 

� Couple advancing in years.   
 

This is a problem I am running into with greater frequency in my 
practice as I have gained experience and as many older gay 
couples who have been together for many years begin to consult 
me for estate planning as the end of their life approaches.  As an 
example, I recently prepared an estate plan for a couple who met 
in 1970.  They have essentially spent the last forty-plus years 
together, they have spent their entire working career together, and 
as a result, they own real estate together.  They are also 
collectors and have a house full of valuable antiques and 
collectibles.  What happens to this couple, even with estate 
planning, when the first partner dies?  Typically, with my clients, 
Federal Estate Tax is not a significant issue but the Kentucky 
Inheritance Tax comes into play. Assuming the value of their 
estate is over $1 million, inheritance tax on half the value of that 
estate or a minimum of $76,670 plus 16 percent of any amount 
over $500,000.  Thus, half of the value of the real estate, as well 
as half the value of all of those collectibles in that residence are 
deemed taxable.  Heterosexual couples are not asked to pay 
taxes on personalty or anything at the death of the first spouse.    
While I believe this is unconstitutional, the anti-marriage law has 
not been challenged on the basis of the inheritance tax that the 
Commonwealth imposes on unmarried couples.    
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