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CONSTITUTIONAL IMPLICATIONS OF LEGISLATION CONCERNING 
SHARIAH LAW AND OTHER RELIGIOUS LAWS 

Professor Ihsan Bagby 
 
 
 
I. DEFINITION OF SHARIAH 
 

A. Literally – Path to Water 
 
B. Usage – Islamic Law 
 
C. Technically – The Behavioral Code of Islam, including Rules for Ritual 

Practice such as Prayer and Fasting, and Rules for Civil Society such as 
Marriage, Contracts, Criminal Punishments, etc. 

 
II. SOURCES OF SHARIAH 
 

A. Quaran 
 
B. Sunnah 
 

III. SHARIAH IS THE TEXTS AND FIQH IS THE INTERPRETATION OF THE 
TEXTS 

 
Interpretation of Shariah has varied historically and it is an ongoing process. 
 

IV. SIMILARITIES BETWEEN JEWISH HALAKHA AND ISLAMIC SHARIAH 
 
V. MYTHS ABOUT SHARIAH 
 

A. Shariah Calls upon Muslims to Hate Non-Muslims and to Reject Non-
Muslim Civil Authority 

 
B. Muslims Want to Impose Shariah on America 
 

VI. AREAS OF SHARIAH THAT ARE RELEVANT TO THE AMERICAN COURT 
SYSTEM 

 
A. Personal Practice 
 
B. Marriage Contracts:  Dowry and Arbitration Clauses 
 
C. Divorce:  Disposition of Dowry 
 
D. Inheritances 
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VII. STATUS OF LEGISLATION IN OTHER STATES 
 

A. Passed in Five States – South Dakota, Arizona, Louisiana, Oklahoma and 
Tennessee 

 
B. Died in Twelve States – New Jersey, Minnesota, Florida, Georgia, 

Indiana, Iowa, Mississippi, New Mexico, Arkansas, Maine, Texas, 
Wyoming 

 
C. Still Alive – Pennsylvania 
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 PRESBYTERIAN CHURCH V. MARY ELIZABETH BLUE HULL 
MEMORIAL PRESBYTERIAN CHURCH 

 393 U.S. 440 (1969) 
 

 
 
Mr. Justice Brennan delivered the opinion of the Court. 
 
[1] This is a church property dispute which arose when two local churches withdrew from 
a hierarchical general church organization.  Under Georgia law the right to the property 
previously used by the local churches was made to turn on a civil court jury decision as 
to whether the general church abandoned or departed from the tenets of faith and 
practice it held at the time the local churches affiliated with it.  The question presented is 
whether the restraints of the First Amendment, as applied to the States through the 
Fourteenth Amendment, permit a civil court to award church property on the basis of the 
interpretation and significance the civil court assigns to aspects of church doctrine. 
 
[2] Petitioner, Presbyterian Church in the United States, is an association of local 
Presbyterian churches governed by a hierarchical structure of tribunals which consists 
of, in ascending order, (1) the Church Session, composed of the elders of the local 
church; (2) the Presbytery, composed of several churches in a geographical area; (3) the 
Synod, generally composed of all Presbyteries within a State; and (4) the General 
Assembly, the highest governing body. 
 
[3] A dispute arose between petitioner, the general church, and two local churches in 
Savannah, Georgia -- the respondents, Hull Memorial Presbyterian Church and Eastern 
Heights Presbyterian Church -- over control of the properties used until then by the local 
churches. In 1966, the membership of the local churches, in the belief that certain 
actions and pronouncements of the general church were violations of that organization’s 
constitution and departures from the doctrine and practice in force at the time of 
affiliation,1 voted to withdraw from the general church and to reconstitute the local 
churches as an autonomous Presbyterian organization.  The ministers of the two 
churches renounced the general church’s jurisdiction and authority over them, as did all 
but two of the ruling elders. In response, the general church, through the Presbytery of 
Savannah, established an Administrative Commission to seek a conciliation.  The 
dissident local churchmen remained steadfast; consequently, the Commission 
acknowledged the withdrawal of the local leadership and proceeded to take over the 

                                                 
1The opinion of the Supreme Court of Georgia summarizes the claimed violations and departures 
from petitioner’s original tenets of faith and practice as including the following: “ordaining of 
women as ministers and ruling elders, making pronouncements and recommendations 
concerning civil, economic, social and political matters, giving support to the removal of Bible 
reading and prayers by children in the public schools, adopting certain Sunday School literature 
and teaching neo-orthodoxy alien to the Confession of Faith and Catechisms, as originally 
adopted by the general church, and causing all members to remain in the National Council of 
Churches of Christ and willingly accepting its leadership which advocated named practices, such 
as the subverting of parental authority, civil disobedience and intermeddling in civil affairs”; also 
“that the general church has . . . made pronouncements in matters involving international issues 
such as the Vietnam conflict and has disseminated publications denying the Holy Trinity and 
violating the moral and ethical standards of the faith.” 
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local churches’ property on behalf of the general church until new local leadership could 
be appointed. 
 
[4] The local churchmen made no effort to appeal the Commission’s action to higher 
church tribunals -- the Synod of Georgia or the General Assembly.  Instead, the 
churches filed separate suits in the Superior Court of Chatham County to enjoin the 
general church from trespassing on the disputed property, title to which was in the local 
churches.  The cases were consolidated for trial.  The general church moved to dismiss 
the actions and cross-claimed for injunctive relief in its own behalf on the ground that 
civil courts were without power to determine whether the general church had departed 
from its tenets of faith and practice.  The motion to dismiss was denied, and the case 
was submitted to the jury on the theory that Georgia law implies a trust of local church 
property for the benefit of the general church on the sole condition that the general 
church adhere to its tenets of faith and practice existing at the time of affiliation by the 
local churches.2  Thus, the jury was instructed to determine whether the actions of the 
general church “amount to a fundamental or substantial abandonment of the original 
tenets and doctrines of the [general church], so that the new tenets and doctrines are 
utterly variant from the purposes for which the [general church] was founded.”  The jury 
returned a verdict for the local churches, and the trial judge thereupon declared that the 
implied trust had terminated and enjoined the general church from interfering with the 
use of the property in question.  The Supreme Court of Georgia affirmed.  We granted 
certiorari to consider the First Amendment questions raised.  We reverse. 
 
[5] It is of course true that the State has a legitimate interest in resolving property 
disputes, and that a civil court is a proper forum for that resolution.  Special problems 
arise, however, when these disputes implicate controversies over church doctrine and 
practice.  The approach of this Court in such cases was originally developed in Watson 
v. Jones, 80 U.S. (13 Wall.) 679 (1872), a pre-Erie R. Co. v. Tompkins diversity decision 
decided before the application of the First Amendment to the States but nonetheless 
informed by First Amendment considerations.  There, as here, civil courts were asked to 
resolve a property dispute between a national Presbyterian organization and local 
churches of that organization.  There, as here, the disputes arose out of a controversy 
over church doctrine.  There, as here, the Court was asked to decree the termination of 
an implied trust because of departures from doctrine by the national organization.  The 
Watson Court refused, pointing out that it was wholly inconsistent with the American 
concept of the relationship between church and state to permit civil courts to determine 
ecclesiastical questions.  In language which has a clear constitutional ring, the Court 
said 
 

In this country the full and free right to entertain any religious belief, to 
practice any religious principle, and to teach any religious doctrine which 
does not violate the laws of morality and property, and which does not 
infringe personal rights, is conceded to all.  The law knows no heresy, 
and is committed to the support of no dogma, the establishment of no 

                                                 
2 This theory derives from principles fashioned by English courts.  See, e.g., Craigdallie v. 
Aikman, 1 Dow 1, 3 Eng. Rep. 601 (H.L. 1813) (Scot.); Attorney General ex rel. Mander v. 
Pearson, 3 Mer. 353, 36 Eng. Rep. 135 (Ch. 1817).  For the subsequent development of the 
implied trust theory in English courts, see Note, Judicial Intervention in Disputes over the Use of 
Church Property, 75 Harv. L. Rev. 1142, 1148-1149 (1962). 
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sect.  . . . .  All who unite themselves to such a body [the general church] 
do so with an implied consent to [its] government, and are bound to 
submit to it.  But it would be a vain consent and would lead to the total 
subversion of such religious bodies, if any one aggrieved by one of their 
decisions could appeal to the secular courts and have them [sic] 
reversed.  It is of the essence of these religious unions, and of their right 
to establish tribunals for the decision of questions arising among 
themselves, that those decisions should be binding in all cases of 
ecclesiastical cognizance, subject only to such appeals as the organism 
itself provides for. 

 
80 U.S. at 728-729.  The logic of this language leaves the civil courts no role in 
determining ecclesiastical questions in the process of resolving property disputes. 
 
[6] Later cases, however, also decided on nonconstitutional grounds, recognized that 
there might be some circumstances in which marginal civil court review of ecclesiastical 
determinations would be appropriate.  The scope of this review was delineated in 
Gonzalez v. Archbishop, 280 U.S. 1 (1929).  There, Gonzalez claimed the right to be 
appointed to a chaplaincy in the Roman Catholic Church under a will which provided that 
a member of his family receive that appointment.  The Roman Catholic Archbishop of 
Manila, Philippine Islands, refused to appoint Gonzalez on the ground that he did not 
satisfy the qualifications established by Canon Law for that office.  Gonzalez brought suit 
in the Court of First Instance of Manila for a judgment directing the Archbishop, among 
other things, to appoint him chaplain.  The trial court entered such an order, but the 
Supreme Court of the Philippine Islands reversed and “absolved the Archbishop from the 
complaint.”  This Court affirmed.  Mr. Justice Brandeis, speaking for the Court, defined 
the civil court role in the following words: “In the absence of fraud, collusion, or 
arbitrariness, the decisions of the proper church tribunals on matters purely 
ecclesiastical, although affecting civil rights, are accepted in litigation before the secular 
courts as conclusive, because the parties in interest made them so by contract or 
otherwise.”  280 U.S. at 16. 
 
[7] In Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952), the Court converted the 
principle of Watson as qualified by Gonzalez into a constitutional rule.  Kedroff grew out 
of a dispute between the Moscow-based general Russian Orthodox Church and the 
Russian Orthodox churches located in North America over an appointment to St. 
Nicholas Cathedral in New York City.  The North American churches declared their 
independence from the general church, and the New York Legislature enacted a statute 
recognizing their administrative autonomy.  The New York courts sustained the 
constitutionality of the statute and held that the North American churches’ elected 
hierarch had the right to use the cathedral. This Court reversed, finding that the Moscow 
church had not acknowledged the schism, and holding the statute unconstitutional.  The 
Court said: 
 

The opinion [in Watson v. Jones] radiates . . . a spirit of freedom for 
religious organizations, an independence from secular control or 
manipulation -- in short, power to decide for themselves, free from state 
interference, matters of church government as well as those of faith and 
doctrine. Freedom to select the clergy, where no improper methods of 
choice are proven, we think, must now be said to have federal constitu-
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tional protection as a part of the free exercise of religion against state 
interference. 

 
344 U.S. at 116 (italics supplied).  And, speaking of the New York statute, the Court said 
further: 
 

By fiat it displaces one church administrator with another.  It passes the 
control of matters strictly ecclesiastical from one church authority to 
another.  It thus intrudes for the benefit of one segment of a church the 
power of the state into the forbidden area of religious freedom contrary to 
the principles of the First Amendment. 

 
Id. at 119 (italics supplied).  This holding invalidating legislative action was extended to 
judicial action in Kreshik v. St. Nicholas Cathedral, 363 U.S. 190 (1960), where the Court 
held that the constitutional guarantees of religious liberty required the reversal of a 
judgment of the New York courts which transferred control of St. Nicholas Cathedral 
from the central governing authority of the Russian Orthodox Church to the independent 
Russian Church of America. 
 
[8] Thus, the First Amendment severely circumscribes the role that civil courts may play 
in resolving church property disputes.  It is obvious, however, that not every civil court 
decision as to property claimed by a religious organization jeopardizes values protected 
by the First Amendment.  Civil courts do not inhibit free exercise of religion merely by 
opening their doors to disputes involving church property.  And there are neutral 
principles of law, developed for use in all property disputes, which can be applied without 
“establishing” churches to which property is awarded.  But First Amendment values are 
plainly jeopardized when church property litigation is made to turn on the resolution by 
civil courts of controversies over religious doctrine and practice.  If civil courts undertake 
to resolve such controversies in order to adjudicate the property dispute, the hazards are 
ever present of inhibiting the free development of religious doctrine and of implicating 
secular interests in matters of purely ecclesiastical concern.  Because of these hazards, 
the First Amendment enjoins the employment of organs of government for essentially 
religious purposes, Abington School District v. Schempp, 374 U.S. 203 (1963); the 
Amendment therefore commands civil courts to decide church property disputes without 
resolving underlying controversies over religious doctrine.  Hence, States, religious 
organizations, and individuals must structure relationships involving church property so 
as not to require the civil courts to resolve ecclesiastical questions. 
 
[9] The Georgia courts have violated the command of the First Amendment.  The 
departure-from-doctrine element of the implied trust theory which they applied requires 
the civil judiciary to determine whether actions of the general church constitute such a 
“substantial departure” from the tenets of faith and practice existing at the time of the 
local churches’ affiliation that the trust in favor of the general church must be declared to 
have terminated.  This determination has two parts.  The civil court must first decide 
whether the challenged actions of the general church depart substantially from prior 
doctrine.  In reaching such a decision, the court must of necessity make its own 
interpretation of the meaning of church doctrines.  If the court should decide that a 
substantial departure has occurred, it must then go on to determine whether the issue on 
which the general church has departed holds a place of such importance in the 
traditional theology as to require that the trust be terminated.  A civil court can make this 
determination only after assessing the relative significance to the religion of the tenets 
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from which departure was found.  Thus, the departure-from-doctrine element of the 
Georgia implied trust theory requires the civil court to determine matters at the very core 
of a religion -- the interpretation of particular church doctrines and the importance of 
those doctrines to the religion.  Plainly, the First Amendment forbids civil courts from 
playing such a role. 
 
[10] Since the Georgia courts on remand may undertake to determine whether petitioner 
is entitled to relief on its cross-claims, we find it appropriate to remark that the 
departure-from-doctrine element of Georgia’s implied trust theory can play no role in any 
future judicial proceedings.  The departure-from-doctrine approach is not susceptible of 
the marginal judicial involvement contemplated in Gonzalez.  Gonzalez’ rights under a 
will turned on a church decision, the Archbishop’s, as to church law, the qualifications for 
the chaplaincy.  It was the archbishopric, not the civil courts, which had the task of 
analyzing and interpreting church law in order to determine the validity of Gonzalez’ 
claim to a chaplaincy.  Thus, the civil courts could adjudicate the rights under the will 
without interpreting or weighing church doctrine but simply by engaging in the narrowest 
kind of review of a specific church decision -- i.e., whether that decision resulted from 
fraud, collusion, or arbitrariness.  Such review does not inject the civil courts into 
substantive ecclesiastical matters.  In contrast, under Georgia’s departure-from-doctrine 
approach, it is not possible for the civil courts to play so limited a role.  Under this 
approach, property rights do not turn on a church decision as to church doctrine.  The 
standard of departure-from-doctrine, though it calls for resolution of ecclesiastical 
questions, is a creation of state, not church, law.  Nothing in the record suggests that this 
state standard has been interpreted and applied in a decision of the general church.  
Any decisions which have been made by the general church about the local churches’ 
withdrawal have at most a tangential relationship to the state-fashioned 
departure-from-doctrine standard.  A determination whether such decisions are 
fraudulent, collusive, or arbitrary would therefore not answer the questions posed by the 
state standard.  To reach those questions would require the civil courts to engage in the 
forbidden process of interpreting and weighing church doctrine.  Even if the general 
church had attempted to apply the state standard, the civil courts could not review and 
enforce the church decision without violating the Constitution.  The First Amendment 
prohibits a State from employing religious organizations as an arm of the civil judiciary to 
perform the function of interpreting and applying state standards.  Thus, a civil court may 
no more review a church decision applying a state departure-from-doctrine standard 
than it may apply that standard itself. 
 
[11] The judgment of the Supreme Court of Georgia is reversed, and the case is 
remanded for further proceedings not inconsistent with this opinion. 
 
 It is so ordered. 
 
Mr. Justice Harlan, concurring. 
 
[12] I am in entire agreement with the Court’s rejection of the “departure-from-doctrine” 
approach taken by the Georgia courts, as that approach necessarily requires the civilian 
courts to weigh the significance and the meaning of disputed religious doctrine.  I do not, 
however, read the Court’s opinion to go further to hold that the Fourteenth Amendment 
forbids civilian courts from enforcing a deed or will which expressly and clearly lays 
down conditions limiting a religious organization’s use of the property which is granted.  
If, for example, the donor expressly gives his church some money on the condition that 
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the church never ordain a woman as a minister or elder, or never amend certain 
specified articles of the Confession of Faith, he is entitled to his money back if the 
condition is not fulfilled.  In such a case, the church should not be permitted to keep the 
property simply because church authorities have determined that the doctrinal innovation 
is justified by the faith’s basic principles. 
 
[13] On this understanding, I join the Court’s opinion. 
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MINKIN V. MINKIN 
 434 A.2d 665 (N.J. Super. 1981) 

 
 
 
Minukin, J.S.C. 
 
[1] Plaintiff wife moved post judgment for an order requiring the defendant to obtain and 
pay for the costs of a Jewish ecclesiastical divorce known as a “get.”1 
 
[2] The significance of her motion is that only a husband may secure the get and without 
it the wife cannot remarry under Jewish law. 
 
[3] The issues are: (1) Whether the parties have entered into a contract enforceable by 
this court; and (2) Whether the relief sought by plaintiff would unconstitutionally infringe 
upon defendant’s First Amendment right of exercise of religious freedom. a 
 
[4] The parties were married in a Jewish ceremony where they entered into a contract, 
called a “ketuba,” in which they agreed to conform to the provisions of the laws of Moses 
and Israel.2  These laws require the husband to give his wife a get when he alleges an 
act of adultery on his wife’s part.  In the instant case the husband counterclaimed for 
divorce on the ground of adultery, giving rise to the wife’s claim to require her husband 
to secure a get.  The husband has refused and opposes any order to compel him to do 
so, claiming that such an order would violate the Establishment of Religion Clause of the 
First Amendment.  The wife asserts that without the get she would be effectively 
restrained from remarrying in a manner consistent with her religious beliefs. 
 
[5] To compel the husband to secure a get would be to enforce the agreement of the 
marriage contract (ketuba).  A court of equity will enforce a contract between husband 
and wife if it is not unconscionable to do so and if the performance to be compelled is 
not contrary to public policy.  See Garlinger v. Garlinger, 129 N.J.Super. 37 (Ch. Div. 
1974); Schlemm v. Schlemm, 31 N.J. 557 (1960); Equitable Life Assur. Soc. of U.S. v. 
Huster, 75 N.J.Super. 492 (App.Div. 1962). 
 

                                                 
1 Acquisition of a get is unique since it may only be obtained by the husband.  See 6 
Encyclopedia Judaica, 132 (1971): 
 

Execution of the Divorce.  Divorce is carried into effect by the bill of divorcement 
being written, signed, and delivered by the husband to his wife.  It is written by a 
scribe upon the husband’s instruction to write “for him, for her and for the 
purpose of a divorce.” The materials used in the writing must belong to the 
husband and the scribe formally presents them as an outright gift to the husband 
before writing the Get. 

aThe editor has changed the format of this paragraph slightly. 
2 Every Jewish marriage calls for the execution by the parties of an agreement called the 
“ketuba.”  The ketuba obligates the marital partners to comply with the laws of Moses and Israel. 
Certain rights and privileges as defined in those laws are granted to the wife by the husband. The 
consideration in the contract is the giving by the wife of her dowry and the husband obligating 
himself to support and care for his wife during the marriage and to comply with the laws of Moses 
and Israel.  See Encyclopedia Judaica. 
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[6] What constitutes an agreement against public policy was defined in Garlinger, where 
the court said, 
 

An agreement is against public policy if it is injurious to the interest of the 
public, contravenes some established interest of society, violates some 
public statute, is against good morals, tends to interfere with the public 
welfare or safety, or, as it is sometimes put, if it is at war with the interests 
of society and is in conflict with public morals. 

 
[7] In the instant case the ketuba contract requires the participants to comply with certain 
reciprocal obligations pertaining to the marriage.  For example, the wife is to perform the 
role of homemaker and to supply a dowry; the husband is to support and care for the 
wife.  The ketuba is devoid of any requirement that could be construed to be against 
public policy.  No interest of society is affected or impaired by its provisions, nor does it 
conflict with public morals.  On the contrary, its purpose is obviously to promote a 
successful marital relationship and its enforcement, therefore, actually advances public 
policy.  The contract simply calls for defendant, in securing a get, to do that which he 
agreed to do.  Without compliance plaintiff cannot remarry in accordance with her 
religious beliefs.  For these reasons the contract should be specifically enforced. 
 
[8] The question of whether an order of this court for specific performance of the ketuba 
constitutes violation of defendant’s First Amendment rights remains to be determined.  
Authority to permit the issuance of such an order appears in Koeppel v. Koeppel, 138 
N.Y.S.2d 366 (Sup.Ct. 1954), and Rubin v. Rubin, 75 Misc.2d 776, 348 N.Y.S.2d 61 
(Family Ct. 1973).  In Koeppel, where the facts parallel the instant case, the court said: 
 

Defendant has also contended that a decree of specific performance 
would interfere with his freedom of religion under the Constitution.  Com-
plying with his agreement would not compel the defendant to practice any 
religion, not even the Jewish faith to which he still admits adherence.  His 
appearance before the Rabbinate to answer questions and give evidence 
needed by them to make a decision is not a profession of faith.  Specific 
performance herein would merely require the defendant to do what he 
voluntarily agreed to do. 

   
[9] The Koeppel and Rubin opinions are within the standards promulgated by the U.S. 
Supreme Court in its landmark holding of Committee for Public Education and Religious 
Liberty v. Nyquist, 413 U.S. 756, 772-773 (1973).  See also Marsa v. Wernik, 86 N.J. 
232, 246 (1980).  The Nyquist court set forth a three-prong test for determining whether 
an act violates the Establishment Clause of the First Amendment. 
 

[T]o pass muster under the Establishment Clause the law in question, 
first, must reflect a clearly secular legislative purpose, second, must have 
a primary effect that neither advances nor inhibits religion, and, third, 
must avoid excessive entanglement with religion. 

 
413 U.S. at 773. 
 
[10] To determine whether enforcing the marriage contract would violate the three-prong 
test, and because “this issue is one of the most sensitive areas in the law,” the court on 
its own motion requested the testimony of several distinguished rabbis well versed in 
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Jewish law, and one of whom (Rabbi Richard Kurtz) is also a practicing attorney 
specializing in matrimonial law.  Rabbi Macy Gordon defined the get as a written 
document of severance, authorized by the husband and delivered to his wife, which 
states that all marital bonds between them have been severed.  He stated that a Jewish 
couple upon marriage enters into a ketuba, which is essentially a civil contract 
delineating the obligations of the parties during the marriage.  The marriage is severable 
only by the death of one of the parties or by the acquisition of a get.  Failure of the 
husband to secure the get places the wife in the position of an “aguna” so that she is 
precluded from remarrying.  He said that the get does not involve a religious ceremony 
or require a rabbi’s presence, and although the husband is required to take the initiative, 
he does not have to be a believer, state any doctrine or creed, or even acknowledge his 
Jewishness.  Because of this, he concluded that the acquisition of a get is not a religious 
act, but a severance of a contractual relationship between two parties. 
 
[11] Rabbi Judah Washer agreed that a get is a civil document for the same reasons, 
adding that the document contains no reference to God’s name.  In addition, in his 
opinion, a court order requiring the husband to secure the get would not be an 
interference with religion since the get does not affect the religious feelings of people, 
but is only concerned with the right of the wife to remarry. 
 
[12] Rabbi Menahem Meier testified that Jewish law cannot be equated with religious 
law, but instead is comprised of two components -- one regulating a man’s relationship 
with God and the other regulating the relationship between man and man.  The get, 
which has no reference to God but which does affect the relationship between two 
parties, falls into the latter category and is, therefore, civil and not religious in nature. 
 
[13] Rabbi Richard Kurtz concurred with Rabbi Meier’s opinion that Jewish law is divided 
into two components and that the get is clearly civil.  He described the get as a general 
release document where the husband releases the wife and frees her to remarry in 
compliance with the ketuba contract. 
 
[14] Rabbi Dresner, a reform rabbi, was called by defendant and although he concluded 
that the acquisition of a get was a religious act, he said he would marry the plaintiff.  
However, the weight to be given to his testimony was weakened when he admitted that 
the other rabbis called to testify were “far better Jewish scholar[s] than myself.” 
 
[15] Relying upon credible expert testimony that the acquisition of a get is not a religious 
act, the court finds that the entry of an order compelling defendant to secure a get would 
have the clear secular purpose of completing a dissolution of the marriage.  Its primary 
effect neither advances nor inhibits religion since it does not require the husband to 
participate in a religious ceremony or to do acts contrary to his religious beliefs.  Nor 
would the order be an excessive entanglement with religion.  In addition to testimony to 
that effect, the court takes judicial notice that the Legislature has seen fit to authorize 
clergy to perform marriages and, in doing so, permits the use of a religious ceremony.  
Such conduct, as sanctioned by the Legislature, has never been considered to be an 
excessive entanglement with religion.  The get procedure is a release document devoid 
of religious connotation and cannot be construed as any more religious than the 
marriage ceremony itself.  Thus, the three-prong test protecting defendant pursuant to 
the First Amendment is satisfied.  The court concludes that it may, without infringing on 
his constitutional rights, order defendant to specifically perform his contract. 
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[16] Order may be entered accordingly. 
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EMPLOYMENT DIVISION V. SMITH 
 494 U.S. 872 (1990) 

 
 
 
Justice Scalia delivered the opinion of the Court. 
 
[1] This case requires us to decide whether the Free Exercise Clause of the First 
Amendment permits the State of Oregon to include religiously inspired peyote use within 
the reach of its general criminal prohibition on use of that drug, and thus permits the 
State to deny unemployment benefits to persons dismissed from their jobs because of 
such religiously inspired use. 
 

I 
 
[2] Oregon law prohibits the knowing or intentional possession of a “controlled 
substance” unless the substance has been prescribed by a medical practitioner.  The 
law defines “controlled substance” as a drug classified in Schedules I through V of the 
Federal Controlled Substances Act, as modified by the State Board of Pharmacy.  
Persons who violate this provision by possessing a controlled substance listed on 
Schedule I are “guilty of a Class B felony.”  As compiled by the State Board of Pharmacy 
under its statutory authority, Schedule I contains the drug peyote, a hallucinogen derived 
from the plant Lophophora williamsii Lemaire. 
 
[3] Respondents Alfred Smith and Galen Black were fired from their jobs with a private 
drug rehabilitation organization because they ingested peyote for sacramental purposes 
at a ceremony of the Native American Church, of which both are members.  When 
respondents applied to petitioner Employment Division for unemployment compensation, 
they were determined to be ineligible for benefits because they had been discharged for 
work-related “misconduct.”  The Oregon Court of Appeals reversed that determination, 
holding that the denial of benefits violated respondents’ free exercise rights under the 
First Amendment.  [The Supreme Court of Oregon affirmed.  The case then proceeded 
to the Supreme Court of the United States on an ancillary matter.  On remand, the 
Supreme Court of Oregon reaffirmed its conclusion that the denial impaired respondents’ 
free exercise in violation of the Constitution.] 
 

*     *     * 
 

II 
 
[4] Respondents’ claim for relief rests on our decisions in Sherbert v. Verner, 374 U.S. 
398 (1963), Thomas v. Review Bd., 450 U.S. 707 (1981), and Hobbie v. Unemployment 
Appeals Comm’n of Florida, 480 U.S. 136 (1987), in which we held that a State could not 
condition the availability of unemployment insurance on an individual’s willingness to 
forgo conduct required by his religion.  As we observed in [our earlier decision in this 
case], however, the conduct at issue in those cases was not prohibited by law.  We held 
that distinction to be critical, for “if Oregon does prohibit the religious use of peyote, and 
if that prohibition is consistent with the Federal Constitution, there is no federal right to 
engage in that conduct in Oregon,” and “the State is free to withhold unemployment 
compensation from respondents for engaging in work-related misconduct, despite its 
religious motivation.”  Now that the Oregon Supreme Court has confirmed that Oregon 
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does prohibit the religious use of peyote, we proceed to consider whether that prohibition 
is permissible under the Free Exercise Clause. 
 

A 
 
[9] The Free Exercise Clause of the First Amendment, which has been made applicable 
to the States by incorporation into the Fourteenth Amendment, provides that “Congress 
shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof . . . .”  U.S. Const., Amdt. 1 (emphasis added).  The free exercise of 
religion means, first and foremost, the right to believe and profess whatever religious 
doctrine one desires.  Thus, the First Amendment obviously excludes all “governmental 
regulation of religious beliefs as such.”  Sherbert v. Verner, 374 U.S. at 402.  The 
government may not compel affirmation of religious belief, see Torcaso v. Watkins, 367 
U.S. 488 (1961), punish the expression of religious doctrines it believes to be false, 
United States v. Ballard, 322 U.S. 78, 86-88 (1944), impose special disabilities on the 
basis of religious views or religious status, see McDaniel v. Paty, 435 U.S. 618 (1978), 
or lend its power to one or the other side in controversies over religious authority or 
dogma, see Presbyterian Church in U.S. v. Mary Elizabeth Blue Hull Memorial 
Presbyterian Church, 393 U.S. 440, 445-52 (1969). 
 
[10] But the “exercise of religion” often involves not only belief and profession but the 
performance of (or abstention from) physical acts: assembling with others for a worship 
service, participating in sacramental use of bread and wine, proselytizing, abstaining 
from certain foods or certain modes of transportation.  It would be true, we think (though 
no case of ours has involved the point), that a State would be “prohibiting the free 
exercise [of religion]” if it sought to ban such acts or abstentions only when they are 
engaged in for religious reasons, or only because of the religious belief that they display.  
It would doubtless be unconstitutional, for example, to ban the casting of “statues that 
are to be used for worship purposes,” or to prohibit bowing down before a golden calf. 
 
[11] Respondents in the present case, however, seek to carry the meaning of 
“prohibiting the free exercise [of religion]” one large step further.  They contend that their 
religious motivation for using peyote places them beyond the reach of a criminal law that 
is not specifically directed at their religious practice, and that is concededly constitutional 
as applied to those who use the drug for other reasons.  They assert, in other words, 
that “prohibiting the free exercise [of religion]” includes requiring any individual to 
observe a generally applicable law that requires (or forbids) the performance of an act 
that his religious belief forbids (or requires).  As a textual matter, we do not think the 
words must be given that meaning.  It is no more necessary to regard the collection of a 
general tax, for example, as “prohibiting the free exercise [of religion]” by those citizens 
who believe support of organized government to be sinful, than it is to regard the same 
tax as “abridging the freedom . . . of the press” of those publishing companies that must 
pay the tax as a condition of staying in business.  It is a permissible reading of the text, 
in the one case as in the other, to say that if prohibiting the exercise of religion (or 
burdening the activity of printing) is not the object of the tax but merely the incidental 
effect of a generally applicable and otherwise valid provision, the First Amendment has 
not been offended.  Compare Citizen Publishing Co. v. United States, 394 U.S. 131, 139 
(1969) (upholding application of antitrust laws to press), with Grosjean v. American 
Press Co., 297 U.S. 233, 250-51 (1936) (striking down license tax applied only to 
newspapers with weekly circulation above a specified level). 
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[12] Our decisions reveal that the latter reading is the correct one.  We have never held 
that an individual’s religious beliefs excuse him from compliance with an otherwise valid 
law prohibiting conduct that the State is free to regulate.  On the contrary, the record of 
more than a century of our free exercise jurisprudence contradicts that proposition.  As 
described succinctly by Justice Frankfurter in Minersville School Dist. Bd. of Ed. v. 
Gobitis, 310 U.S. 586, 594-95 (1940) (footnote omitted): “Conscientious scruples have 
not, in the course of the long struggle for religious toleration, relieved the individual from 
obedience to a general law not aimed at the promotion or restriction of religious beliefs.  
The mere possession of religious convictions which contradict the relevant concerns of a 
political society does not relieve the citizen from the discharge of political 
responsibilities.”   We first had occasion to assert that principle in Reynolds v. United 
States, 98 U.S. 145 (1879), where we rejected the claim that criminal laws against 
polygamy could not be constitutionally applied to those whose religion commanded the 
practice.  “Laws,” we said, “are made for the government of actions, and while they 
cannot interfere with mere religious belief and opinions, they may with practices.  . . . .  
Can a man excuse his practices to the contrary because of his religious belief?  To 
permit this would be to make the professed doctrines of religious belief superior to the 
law of the land, and in effect to permit every citizen to become a law unto himself.”  Id. at 
166-67. 
 
[13] Subsequent decisions have consistently held that the right of free exercise does not 
relieve an individual of the obligation to comply with a “valid and neutral law of general 
applicability on the ground that the law proscribes (or prescribes) conduct that his 
religion prescribes (or proscribes).”  United States v. Lee, 455 U.S. 252, 263 n. 3 (1982) 
(Stevens, J., concurring in judgment).  In Prince v. Massachusetts, 321 U.S. 158 (1944), 
we held that a mother could be prosecuted under the child labor laws for using her 
children to dispense literature in the streets, her religious motivation notwithstanding.  
We found no constitutional infirmity in “excluding [these children] from doing there what 
no other children may do.”  In Braunfeld v. Brown, 366 U.S. 599 (1961) (plurality 
opinion), we upheld Sunday-closing laws against the claim that they burdened the 
religious practices of persons whose religions compelled them to refrain from work on 
other days.  . . . . 
 

*     *     * 
 
[14] The only decisions in which we have held that the First Amendment bars application 
of a neutral, generally applicable law to religiously motivated action have involved not 
the Free Exercise Clause alone, but the Free Exercise Clause in conjunction with other 
constitutional protections, such as freedom of speech and of the press, see Cantwell v. 
Connecticut, 310 U.S. 296, 304-07 (1940) (invalidating a licensing system for religious 
and charitable solicitations under which the administrator had discretion to deny a 
license to any cause he deemed nonreligious); Murdock v. Pennsylvania, 319 U.S. 105 
(1943) (invalidating a flat tax on solicitation as applied to the dissemination of religious 
ideas), or the right of parents, acknowledged in Pierce v. Society of Sisters, 268 U.S. 
510 (1925), to direct the education of their children, see Wisconsin v. Yoder, 406 U.S. 
205 (1972) (invalidating compulsory school-attendance laws as applied to Amish parents 
who refused on religious grounds to send their children to school).  Some of our cases 
prohibiting compelled expression, decided exclusively upon free speech grounds, have 
also involved freedom of religion, cf. Wooley v. Maynard, 430 U.S. 705 (1977) 
(invalidating compelled display of a license plate slogan that offended individual religious 
beliefs); West Virginia Bd. of Education v. Barnette, 319 U.S. 624 (1943) (invalidating 
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compulsory flag salute statute challenged by religious objectors).  And it is easy to 
envision a case in which a challenge on freedom of association grounds would likewise 
be reinforced by Free Exercise Clause concerns.  Cf. Roberts v. United States Jaycees, 
468 U.S. 609, 622 (1984) (“An individual’s freedom to speak, to worship, and to petition 
the government for the redress of grievances could not be vigorously protected from 
interference by the State [if] a correlative freedom to engage in group effort toward those 
ends were not also guaranteed”). 
 
[15] The present case does not present such a hybrid situation, but a free exercise claim 
unconnected with any communicative activity or parental right.  Respondents urge us to 
hold, quite simply, that when otherwise prohibitable conduct is accompanied by religious 
convictions, not only the convictions but the conduct itself must be free from 
governmental regulation.  We have never held that, and decline to do so now.  There 
being no contention that Oregon’s drug law represents an attempt to regulate religious 
beliefs, the communication of religious beliefs, or the raising of one’s children in those 
beliefs, the rule to which we have adhered ever since Reynolds plainly controls.  . . . . 
 

B 
 
[16] Respondents argue that even though exemption from generally applicable criminal 
laws need not automatically be extended to religiously motivated actors, at least the 
claim for a religious exemption must be evaluated under the balancing test set forth in 
Sherbert v. Verner.  Under the Sherbert test, governmental actions that substantially 
burden a religious practice must be justified by a compelling governmental interest.  
Applying that test we have, on three occasions, invalidated state unemployment 
compensation rules that conditioned the availability of benefits upon an applicant’s 
willingness to work under conditions forbidden by his religion. See Sherbert v. Verner; 
Thomas v. Review Bd.; Hobbie v. Unemployment Appeals Comm’n of Florida.  We have 
never invalidated any governmental action on the basis of the Sherbert test except the 
denial of unemployment compensation.  Although we have sometimes purported to 
apply the Sherbert test in contexts other than that, we have always found the test 
satisfied, see United States v. Lee, 455 U.S. 252 (1982); Gillette v. United States, 401 
U.S. 437 (1971).  In recent years we have abstained from applying the Sherbert test 
(outside the unemployment compensation field) at all.  In Bowen v. Roy, 476 U.S. 693 
(1986), we declined to apply Sherbert analysis to a federal statutory scheme that 
required benefit applicants and recipients to provide their Social Security numbers.  The 
plaintiffs in that case asserted that it would violate their religious beliefs to obtain and 
provide a Social Security number for their daughter.  We held the statute’s application to 
the plaintiffs valid regardless of whether it was necessary to effectuate a compelling 
interest.  In Lyng v. Northwest Indian Cemetery Protective Assn., 485 U.S. 439 (1988), 
we declined to apply Sherbert analysis to the Government’s logging and road 
construction activities on lands used for religious purposes by several Native American 
Tribes, even though it was undisputed that the activities “could have devastating effects 
on traditional Indian religious practices.”  In Goldman v. Weinberger, 475 U.S. 503 
(1986), we rejected application of the Sherbert test to military dress regulations that 
forbade the wearing of yarmulkes.  In O’Lone v. Estate of Shabazz, 482 U.S. 342 (1987), 
we sustained, without mentioning the Sherbert test, a prison’s refusal to excuse inmates 
from work requirements to attend worship services. 
 
[17] Even if we were inclined to breathe into Sherbert some life beyond the 
unemployment compensation field, we would not apply it to require exemptions from a 
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generally applicable criminal law.  The Sherbert test, it must be recalled, was developed 
in a context that lent itself to individualized governmental assessment of the reasons for 
the relevant conduct.  As a plurality of the Court noted in Roy, a distinctive feature of 
unemployment compensation programs is that their eligibility criteria invite consideration 
of the particular circumstances behind an applicant’s unemployment: “The statutory 
conditions [in Sherbert and Thomas] provided that a person was not eligible for 
unemployment compensation benefits if, ‘without good cause,’ he had quit work or 
refused available work.  The ‘good cause’ standard created a mechanism for 
individualized exemptions.”  Bowen v. Roy, 476 U.S. at 708 (opinion of Burger, C.J., 
joined by Powell and Rehnquist, JJ.).  See also Sherbert, 374 U.S. at 401 n.4 (reading 
state unemployment compensation law as allowing benefits for unemployment caused 
by at least some “personal reasons”).  As the plurality pointed out in Roy, our decisions 
in the unemployment cases stand for the proposition that where the State has in place a 
system of individual exemptions, it may not refuse to extend that system to cases of 
“religious hardship” without compelling reason.  Bowen v. Roy, 476 U.S. at 708. 
 
[18] Whether or not the decisions are that limited, they at least have nothing to do with 
an across-the-board criminal prohibition on a particular form of conduct.  Although, as 
noted earlier, we have sometimes used the Sherbert test to analyze free exercise 
challenges to such laws, we have never applied the test to invalidate one.  We conclude 
today that the sounder approach, and the approach in accord with the vast majority of 
our precedents, is to hold the test inapplicable to such challenges.  The government’s 
ability to enforce generally applicable prohibitions of socially harmful conduct, like its 
ability to carry out other aspects of public policy, “cannot depend on measuring the 
effects of a governmental action on a religious objector’s spiritual development.”  To 
make an individual’s obligation to obey such a law contingent upon the law’s coincidence 
with his religious beliefs, except where the State’s interest is “compelling” -- permitting 
him, by virtue of his beliefs, “to become a law unto himself,” Reynolds v. United States, 
98 U.S. at 167 -- contradicts both constitutional tradition and common sense. 
 
[19] The “compelling government interest” requirement seems benign, because it is 
familiar from other fields.  But using it as the standard that must be met before the 
government may accord different treatment on the basis of race, or before the 
government may regulate the content of speech, is not remotely comparable to using it 
for the purpose asserted here.  What it produces in those other fields -- equality of 
treatment and an unrestricted flow of contending speech -- are constitutional norms; 
what it would produce here -- a private right to ignore generally applicable laws -- is a 
constitutional anomaly.3 
                                                 
3 Justice O’Connor suggests that “[t]here is nothing talismanic about neutral laws of general 
applicability,” and that all laws burdening religious practices should be subject to 
compelling-interest scrutiny because “the First Amendment unequivocally makes freedom of 
religion, like freedom from race discrimination and freedom of speech, a ‘constitutional nor[m],’ 
not an ‘anomaly.’”  (Opinion concurring in judgment).  But this comparison with other fields 
supports, rather than undermines, the conclusion we draw today.  Just as we subject to the most 
exacting scrutiny laws that make classifications based on race, or on the content of speech, so 
too we strictly scrutinize governmental classifications based on religion.  But we have held that 
race-neutral laws that have the effect of disproportionately disadvantaging a particular racial 
group do not thereby become subject to compelling-interest analysis under the Equal Protection 
Clause, see Washington v. Davis, 426 U.S. 229 (1976) (police employment examination); and we 
have held that generally applicable laws unconcerned with regulating speech that have the effect 
of interfering with speech do not thereby become subject to compelling-interest analysis under 
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[20] Nor is it possible to limit the impact of respondents’ proposal by requiring a 
“compelling state interest” only when the conduct prohibited is “central” to the individual’s 
religion.  Cf. Lyng v. Northwest Indian Cemetery Protective Assn., 485 U.S. at 474-76 
(Brennan, J., dissenting).  It is no more appropriate for judges to determine the 
“centrality” of religious beliefs before applying a “compelling interest” test in the free 
exercise field, than it would be for them to determine the “importance” of ideas before 
applying the “compelling interest” test in the free speech field.  What principle of law or 
logic can be brought to bear to contradict a believer’s assertion that a particular act is 
“central” to his personal faith?  Judging the centrality of different religious practices is 
akin to the unacceptable “business of evaluating the relative merits of differing religious 
claims.”  As we reaffirmed only last Term, “[i]t is not within the judicial ken to question the 
centrality of particular beliefs or practices to a faith, or the validity of particular litigants’ 
interpretations of those creeds.”  Hernandez v. Commissioner, 490 U.S. 680, 699 
(1989).  Repeatedly and in many different contexts, we have warned that courts must 
not presume to determine the place of a particular belief in a religion or the plausibility of 
a religious claim. 
 
[21] If the “compelling interest” test is to be applied at all, then, it must be applied across 
the board, to all actions thought to be religiously commanded.  Moreover, if “compelling 
interest” really means what it says (and watering it down here would subvert its rigor in 
the other fields where it is applied), many laws will not meet the test.  Any society 
adopting such a system would be courting anarchy, but that danger increases in direct 
proportion to the society’s diversity of religious beliefs, and its determination to coerce or 
suppress none of them.  Precisely because “we are a cosmopolitan nation made up of 
people of almost every conceivable religious preference,” and precisely because we 
value and protect that religious divergence, we cannot afford the luxury of deeming 
presumptively invalid, as applied to the religious objector, every regulation of conduct 
that does not protect an interest of the highest order.  The rule respondents favor would 
open the prospect of constitutionally required religious exemptions from civic obligations 
of almost every conceivable kind -- ranging from compulsory military service, to the 
payment of taxes; to health and safety regulation such as manslaughter and child 
neglect laws, compulsory vaccination laws, drug laws, and traffic laws; to social welfare 
legislation such as minimum wage laws, child labor laws, animal cruelty laws, 
environmental protection laws, and laws providing for equality of opportunity for the 
races.  The First Amendment’s protection of religious liberty does not require this.5 

                                                                                                                                                 
the First Amendment, see Citizen Publishing Co. v. United States, 394 U.S. 131, 139 (1969) 
(antitrust laws).  Our conclusion that generally applicable, religion-neutral laws that have the 
effect of burdening a particular religious practice need not be justified by a compelling 
governmental interest is the only approach compatible with these precedents. 
5 Justice O’Connor contends that the “parade of horribles” in the text only “demonstrates . . . that 
courts have been quite capable of . . . strik[ing] sensible balances between religious liberty and 
competing state interests.”  (Opinion concurring in judgment).  But the cases we cite have struck 
“sensible balances” only because they have all applied the general laws, despite the claims for 
religious exemption.  In any event, Justice O’Connor mistakes the purpose of our parade: it is not 
to suggest that courts would necessarily permit harmful exemptions from these laws (though they 
might), but to suggest that courts would constantly be in the business of determining whether the 
“severe impact” of various laws on religious practice (to use Justice Blackmun’s terminology) or 
the “constitutiona[l] significan[ce]” of the “burden on the specific plaintiffs” (to use Justice 
O’Connor’s terminology) suffices to permit us to confer an exemption.  It is a parade of horribles 
because it is horrible to contemplate that federal judges will regularly balance against the 
importance of general laws the significance of religious practice. 
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[22] Values that are protected against government interference through enshrinement in 
the Bill of Rights are not thereby banished from the political process.  Just as a society 
that believes in the negative protection accorded to the press by the First Amendment is 
likely to enact laws that affirmatively foster the dissemination of the printed word, so also 
a society that believes in the negative protection accorded to religious belief can be 
expected to be solicitous of that value in its legislation as well.  It is therefore not 
surprising that a number of States have made an exception to their drug laws for 
sacramental peyote use. But to say that a nondiscriminatory religious-practice exemption 
is permitted, or even that it is desirable, is not to say that it is constitutionally required, 
and that the appropriate occasions for its creation can be discerned by the courts.  It 
may fairly be said that leaving accommodation to the political process will place at a 
relative disadvantage those religious practices that are not widely engaged in; but that 
unavoidable consequence of democratic government must be preferred to a system in 
which each conscience is a law unto itself or in which judges weigh the social 
importance of all laws against the centrality of all religious beliefs. 
 

*     *     * 
 
[23] Because respondents’ ingestion of peyote was prohibited under Oregon law, and 
because that prohibition is constitutional, Oregon may, consistent with the Free Exercise 
Clause, deny respondents unemployment compensation when their dismissal results 
from use of the drug.  The decision of the Oregon Supreme Court is accordingly 
reversed.  
 
 It is so ordered. 
 
Justice O’Connor, with whom Justice Brennan, Justice Marshall, and Justice Blackmun 
join as to Parts I and II, concurring in the judgment.* 
 
[24] Although I agree with the result the Court reaches in this case, I cannot join its 
opinion. In my view, today’s holding dramatically departs from well-settled First 
Amendment jurisprudence, appears unnecessary to resolve the question presented, and 
is incompatible with our Nation’s fundamental commitment to individual religious liberty. 
 

I 
 
[In this part of her opinion, Justice O’Connor concluded that the question of whether the 
First Amendment protected Smith and Black was “properly presented” for review.] 
 

II 
 
[25] The Court today extracts from our long history of free exercise precedents the single 
categorical rule that “if prohibiting the exercise of religion . . . is . . . merely the incidental 
effect of a generally applicable and otherwise valid provision, the First Amendment has 
not been offended.”  Indeed, the Court holds that where the law is a generally applicable 
criminal prohibition, our usual free exercise jurisprudence does not even apply.  To 
reach this sweeping result, however, the Court must not only give a strained reading of 
the First Amendment but must also disregard our consistent application of free exercise 
                                                 
*Although Justice Brennan, Justice Marshall, and Justice Blackmun join Parts I and II of this 
opinion, they do not concur in the judgment. 
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doctrine to cases involving generally applicable regulations that burden religious 
conduct. 
 

A 
 
[26] The Free Exercise Clause of the First Amendment commands that “Congress shall 
make no law . . . prohibiting the free exercise [of religion].”  In Cantwell v. Connecticut, 
310 U.S. 296 (1940), we held that this prohibition applies to the States by incorporation 
into the Fourteenth Amendment and that it categorically forbids government regulation of 
religious beliefs.  As the Court recognizes, however, the “free exercise” of religion often, 
if not invariably, requires the performance of (or abstention from) certain acts.  “[B]elief 
and action cannot be neatly confined in logic-tight compartments.”  Wisconsin v. Yoder, 
406 U.S. 205, 220 (1972).  Because the First Amendment does not distinguish between 
religious belief and religious conduct, conduct motivated by sincere religious belief, like 
the belief itself, must be at least presumptively protected by the Free Exercise Clause. 
 
[27] The Court today, however, interprets the Clause to permit the government to 
prohibit, without justification, conduct mandated by an individual’s religious beliefs, so 
long as that prohibition is generally applicable.  But a law that prohibits certain conduct -- 
conduct that happens to be an act of worship for someone -- manifestly does prohibit 
that person’s free exercise of his religion.  A person who is barred from engaging in 
religiously motivated conduct is barred from freely exercising his religion.  Moreover, that 
person is barred from freely exercising his religion regardless of whether the law 
prohibits the conduct only when engaged in for religious reasons, only by members of 
that religion, or by all persons.  It is difficult to deny that a law that prohibits religiously 
motivated conduct, even if the law is generally applicable, does not at least implicate 
First Amendment concerns. 
 
[28] The Court responds that generally applicable laws are “one large step” removed 
from laws aimed at specific religious practices.  The First Amendment, however, does 
not distinguish between laws that are generally applicable and laws that target particular 
religious practices.  Indeed, few States would be so naive as to enact a law directly 
prohibiting or burdening a religious practice as such.  Our free exercise cases have all 
concerned generally applicable laws that had the effect of significantly burdening a 
religious practice.  If the First Amendment is to have any vitality, it ought not be 
construed to cover only the extreme and hypothetical situation in which a State directly 
targets a religious practice.  As we have noted in a slightly different context, “‘[s]uch a 
test has no basis in precedent and relegates a serious First Amendment value to the 
barest level of minimum scrutiny that the Equal Protection Clause already provides.’” 
Hobbie v. Unemployment Appeals Comm’n of Florida, 480 U.S. 136, 141-42 (1987) 
(quoting Bowen v. Roy, 476 U.S. 693, 727 (1986) (O’Connor, J., concurring in part and 
dissenting in part)). 
 
[29] To say that a person’s right to free exercise has been burdened, of course, does not 
mean that he has an absolute right to engage in the conduct.  Under our established 
First Amendment jurisprudence, we have recognized that the freedom to act, unlike the 
freedom to believe, cannot be absolute.  Instead, we have respected both the First 
Amendment’s express textual mandate and the governmental interest in regulation of 
conduct by requiring the government to justify any substantial burden on religiously 
motivated conduct by a compelling state interest and by means narrowly tailored to 
achieve that interest.  The compelling interest test effectuates the First Amendment’s 
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command that religious liberty is an independent liberty, that it occupies a preferred 
position, and that the Court will not permit encroachments upon this liberty, whether 
direct or indirect, unless required by clear and compelling governmental interests “of the 
highest order.”  Yoder, 406 U.S. at 215.  “Only an especially important governmental 
interest pursued by narrowly tailored means can justify exacting a sacrifice of First 
Amendment freedoms as the price for an equal share of the rights, benefits, and 
privileges enjoyed by other citizens.”  Roy, 476 U.S. at 728 (O’Connor, J., concurring in 
part and dissenting in part). 
 
[30] The Court attempts to support its narrow reading of the Clause by claiming that 
“[w]e have never held that an individual’s religious beliefs excuse him from compliance 
with an otherwise valid law prohibiting conduct that the State is free to regulate.”  But as 
the Court later notes, as it must, in cases such as Cantwell and Yoder we have in fact 
interpreted the Free Exercise Clause to forbid application of a generally applicable 
prohibition to religiously motivated conduct.  Indeed, in Yoder we expressly rejected the 
interpretation the Court now adopts: 
 

[O]ur decisions have rejected the idea that religiously grounded conduct 
is always outside the protection of the Free Exercise Clause.  It is true 
that activities of individuals, even when religiously based, are often 
subject to regulation by the States in the exercise of their undoubted 
power to promote the health, safety, and general welfare, or the Federal 
Government in the exercise of its delegated powers.  But to agree that 
religiously grounded conduct must often be subject to the broad police 
power of the State is not to deny that there are areas of conduct protected 
by the Free Exercise Clause of the First Amendment and thus beyond the 
power of the State to control, even under regulations of general 
applicability. . . . . 

 
. . . .  A regulation neutral on its face may, in its application, 

nonetheless offend the constitutional requirement for government 
neutrality if it unduly burdens the free exercise of religion. 

 
406 U.S. at 219-20 (emphasis added). 
 
[31] The Court endeavors to escape from our decisions in Cantwell and Yoder by 
labeling them “hybrid” decisions, but there is no denying that both cases expressly relied 
on the Free Exercise Clause, and that we have consistently regarded those cases as 
part of the mainstream of our free exercise jurisprudence.  Moreover, in each of the 
other cases cited by the Court to support its categorical rule, we rejected the particular 
constitutional claims before us only after carefully weighing the competing interests.  
That we rejected the free exercise claims in those cases hardly calls into question the 
applicability of First Amendment doctrine in the first place.  Indeed, it is surely unusual to 
judge the vitality of a constitutional doctrine by looking to the win-loss record of the 
plaintiffs who happen to come before us. 
 

B 
 
[32] Respondents, of course, do not contend that their conduct is automatically immune 
from all governmental regulation simply because it is motivated by their sincere religious 
beliefs.  The Court’s rejection of that argument might therefore be regarded as merely 
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harmless dictum.  Rather, respondents invoke our traditional compelling interest test to 
argue that the Free Exercise Clause requires the State to grant them a limited exemption 
from its general criminal prohibition against the possession of peyote.  The Court today, 
however, denies them even the opportunity to make that argument, concluding that “the 
sounder approach, and the approach in accord with the vast majority of our precedents, 
is to hold the [compelling interest] test inapplicable to” challenges to general criminal 
prohibitions. 
 
[33] In my view, however, the essence of a free exercise claim is relief from a burden 
imposed by government on religious practices or beliefs, whether the burden is imposed 
directly through laws that prohibit or compel specific religious practices, or indirectly 
through laws that, in effect, make abandonment of one’s own religion or conformity to 
the religious beliefs of others the price of an equal place in the civil community.  . . . .  A 
State that makes criminal an individual’s religiously motivated conduct burdens that 
individual’s free exercise of religion in the severest manner possible, for it “results in the 
choice to the individual of either abandoning his religious principle or facing criminal 
prosecution.”  I would have thought it beyond argument that such laws implicate free 
exercise concerns. 
 

*     *     * 
 
[34] Legislatures, of course, have always been “left free to reach actions which were in 
violation of social duties or subversive of good order.”  Yet because of the close 
relationship between conduct and religious belief, “[i]n every case the power to regulate 
must be so exercised as not, in attaining a permissible end, unduly to infringe the 
protected freedom.”  Once it has been shown that a government regulation or criminal 
prohibition burdens the free exercise of religion, we have consistently asked the 
government to demonstrate that unbending application of its regulation to the religious 
objector “is essential to accomplish an overriding governmental interest,” or represents 
“the least restrictive means of achieving some compelling state interest,” Thomas, 450 
U.S. 707, 718 (1981).  To me, the sounder approach -- the approach more consistent 
with our role as judges to decide each case on its individual merits -- is to apply this test 
in each case to determine whether the burden on the specific plaintiffs before us is 
constitutionally significant and whether the particular criminal interest asserted by the 
State before us is compelling.  Even if, as an empirical matter, a government’s criminal 
laws might usually serve a compelling interest in health, safety, or public order, the First 
Amendment at least requires a case-by-case determination of the question, sensitive to 
the facts of each particular claim.  Given the range of conduct that a State might 
legitimately make criminal, we cannot assume, merely because a law carries criminal 
sanctions and is generally applicable, that the First Amendment never requires the State 
to grant a limited exemption for religiously motivated conduct. 
 

*     *     * 
 
[35] The Court today gives no convincing reason to depart from settled First Amendment 
jurisprudence.  There is nothing talismanic about neutral laws of general applicability or 
general criminal prohibitions, for laws neutral toward religion can coerce a person to 
violate his religious conscience or intrude upon his religious duties just as effectively as 
laws aimed at religion.  Although the Court suggests that the compelling interest test, as 
applied to generally applicable laws, would result in a “constitutional anomaly,” the First 
Amendment unequivocally makes freedom of religion, like freedom from race 
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discrimination and freedom of speech, a “constitutional nor[m],” not an “anomaly.”  Nor 
would application of our established free exercise doctrine to this case necessarily be 
incompatible with our equal protection cases.  Cf. Rogers v. Lodge, 458 U.S. 613, 618 
(1982) (race-neutral law that “‘bears more heavily on one race than another’” may violate 
equal protection) (citation omitted); Castaneda v. Partida, 430 U.S. 482, 492-95 (1977) 
(grand jury selection).  We have in any event recognized that the Free Exercise Clause 
protects values distinct from those protected by the Equal Protection Clause.  As the 
language of the Clause itself makes clear, an individual’s free exercise of religion is a 
preferred constitutional activity.  A law that makes criminal such an activity therefore 
triggers constitutional concern -- and heightened judicial scrutiny -- even if it does not 
target the particular religious conduct at issue.  Our free speech cases similarly recog-
nize that neutral regulations that affect free speech values are subject to a balancing, 
rather than categorical, approach.  See, e.g., United States v. O’Brien, 391 U.S. 367, 
377 (1968).  The Court’s parade of horribles not only fails as a reason for discarding the 
compelling interest test, it instead demonstrates just the opposite: that courts have been 
quite capable of applying our free exercise jurisprudence to strike sensible balances 
between religious liberty and competing state interests. 
 
[36] Finally, the Court today suggests that the disfavoring of minority religions is an 
“unavoidable consequence” under our system of government and that accommodation 
of such religions must be left to the political process.  In my view, however, the First 
Amendment was enacted precisely to protect the rights of those whose religious 
practices are not shared by the majority and may be viewed with hostility.  The history of 
our free exercise doctrine amply demonstrates the harsh impact majoritarian rule has 
had on unpopular or emerging religious groups such as the Jehovah’s Witnesses and 
the Amish.  . . . .  The compelling interest test reflects the First Amendment’s mandate of 
preserving religious liberty to the fullest extent possible in a pluralistic society.  For the 
Court to deem this command a “luxury,” is to denigrate “[t]he very purpose of a Bill of 
Rights.” 
 

III 
 
[37] The Court’s holding today not only misreads settled First Amendment precedent; it 
appears to be unnecessary to this case.  I would reach the same result applying our 
established free exercise jurisprudence. 
 

A 
 
[38] There is no dispute that Oregon’s criminal prohibition of peyote places a severe 
burden on the ability of respondents to freely exercise their religion.  Peyote is a 
sacrament of the Native American Church and is regarded as vital to respondents’ ability 
to practice their religion. . . . .  Under Oregon law, as construed by that State’s highest 
court, members of the Native American Church must choose between carrying out the 
ritual embodying their religious beliefs and avoidance of criminal prosecution.  That 
choice is, in my view, more than sufficient to trigger First Amendment scrutiny. 
 
[39] There is also no dispute that Oregon has a significant interest in enforcing laws that 
control the possession and use of controlled substances by its citizens.  As we recently 
noted, drug abuse is “one of the greatest problems affecting the health and welfare of 
our population” and thus “one of the most serious problems confronting our society 
today.”  Indeed, under federal law (incorporated by Oregon law in relevant part), peyote 
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is specifically regulated as a Schedule I controlled substance, which means that 
Congress has found that it has a high potential for abuse, that there is no currently 
accepted medical use, and that there is a lack of accepted safety for use of the drug 
under medical supervision.  In light of our recent decisions holding that the governmental 
interests in the collection of income tax, a comprehensive Social Security system, and 
military conscription are compelling, respondents do not seriously dispute that Oregon 
has a compelling interest in prohibiting the possession of peyote by its citizens. 
 

B 
 
[40] Thus, the critical question in this case is whether exempting respondents from the 
State’s general criminal prohibition “will unduly interfere with fulfillment of the 
governmental interest.”  United States v. Lee, 455 U.S. 252, 259 (1982).  Although the 
question is close, I would conclude that uniform application of Oregon’s criminal 
prohibition is “essential to accomplish,” id. at 257, its overriding interest in preventing the 
physical harm caused by the use of a Schedule I controlled substance.  Oregon’s 
criminal prohibition represents that State’s judgment that the possession and use of 
controlled substances, even by only one person, is inherently harmful and dangerous.  
Because the health effects caused by the use of controlled substances exist regardless 
of the motivation of the user, the use of such substances, even for religious purposes, 
violates the very purpose of the laws that prohibit them.  Cf. State v. Massey, 51 S.E.2d 
179 (N.C.) (denying religious exemption to municipal ordinance prohibiting handling of 
poisonous reptiles), appeal dism’d sub nom. Bunn v. North Carolina, 336 U.S. 942 
(1949).   Moreover, in view of the societal interest in preventing trafficking in controlled 
substances, uniform application of the criminal prohibition at issue is essential to the 
effectiveness of Oregon’s stated interest in preventing any possession of peyote. 
 
[41] For these reasons, I believe that granting a selective exemption in this case would 
seriously impair Oregon’s compelling interest in prohibiting possession of peyote by its 
citizens.  Under such circumstances, the Free Exercise Clause does not require the 
State to accommodate respondents’ religiously motivated conduct.  Unlike in Yoder, 
where we noted that “[t]he record strongly indicates that accommodating the religious 
objections of the Amish by forgoing one, or at most two, additional years of compulsory 
education will not impair the physical or mental health of the child, or result in an inability 
to be self-supporting or to discharge the duties and responsibilities of citizenship, or in 
any other way materially detract from the welfare of society,” a religious exemption in 
this case would be incompatible with the State’s interest in controlling use and 
possession of illegal drugs. 
 
[42] Respondents contend that any incompatibility is belied by the fact that the Federal 
Government and several States provide exemptions for the religious use of peyote.  But 
other governments may surely choose to grant an exemption without Oregon, with its 
specific asserted interest in uniform application of its drug laws, being required to do so 
by the First Amendment.  Respondents also note that the sacramental use of peyote is 
central to the tenets of the Native American Church, but I agree with the Court that 
because “[i]t is not within the judicial ken to question the centrality of particular beliefs or 
practices to a faith,” our determination of the constitutionality of Oregon’s general 
criminal prohibition cannot, and should not, turn on the centrality of the particular 
religious practice at issue.  This does not mean, of course, that courts may not make 
factual findings as to whether a claimant holds a sincerely held religious belief that 
conflicts with, and thus is burdened by, the challenged law.  The distinction between 
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questions of centrality and questions of sincerity and burden is admittedly fine, but it is 
one that is an established part of our free exercise doctrine, and one that courts are 
capable of making. 
 
[43] I would therefore adhere to our established free exercise jurisprudence and hold 
that the State in this case has a compelling interest in regulating peyote use by its 
citizens and that accommodating respondents’ religiously motivated conduct “will unduly 
interfere with fulfillment of the governmental interest.”  Accordingly, I concur in the 
judgment of the Court. 
 
Justice Blackmun, with whom Justice Brennan and Justice Marshall join, dissenting. 
 
[44] This Court over the years painstakingly has developed a consistent and exacting 
standard to test the constitutionality of a state statute that burdens the free exercise of 
religion.  Such a statute may stand only if the law in general, and the State’s refusal to 
allow a religious exemption in particular, are justified by a compelling interest that cannot 
be served by less restrictive means. 
 
[45] Until today, I thought this was a settled and inviolate principle of this Court’s First 
Amendment jurisprudence.  The majority, however, perfunctorily dismisses it as a 
“constitutional anomaly.”  As carefully detailed in Justice O’Connor’s concurring opinion, 
the majority is able to arrive at this view only by mischaracterizing this Court’s 
precedents.  . . . . 
 
[46] This distorted view of our precedents leads the majority to conclude that strict 
scrutiny of a state law burdening the free exercise of religion is a “luxury” that a 
well-ordered society cannot afford, and that the repression of minority religions is an 
“unavoidable consequence of democratic government.”  I do not believe the Founders 
thought their dearly bought freedom from religious persecution a “luxury,” but an 
essential element of liberty -- and they could not have thought religious intolerance 
“unavoidable,” for they drafted the Religion Clauses precisely in order to avoid that 
intolerance. 
 
[47] For these reasons, I agree with Justice O’Connor’s analysis of the applicable free 
exercise doctrine, and I join parts I and II of her opinion.  As she points out, “the critical 
question in this case is whether exempting respondents from the State’s general criminal 
prohibition ‘will unduly interfere with fulfillment of the governmental interest.’”  (Quoting 
United States v. Lee, 455 U.S. 252, 259 (1982).)   I do disagree, however, with her 
specific answer to that question. 
 

I 
 
[48] In weighing the clear interest of respondents Smith and Black in the free exercise of 
their religion against Oregon’s asserted interest in enforcing its drug laws, it is important 
to articulate in precise terms the state interest involved.  It is not the State’s broad 
interest in fighting the critical “war on drugs” that must be weighed against respondents’ 
claim, but the State’s narrow interest in refusing to make an exception for the religious, 
ceremonial use of peyote.  Failure to reduce the competing interests to the same plane 
of generality tends to distort the weighing process in the State’s favor. 
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[49] The State’s interest in enforcing its prohibition, in order to be sufficiently compelling 
to outweigh a free exercise claim, cannot be merely abstract or symbolic.  The State 
cannot plausibly assert that unbending application of a criminal prohibition is essential to 
fulfill any compelling interest, if it does not, in fact, attempt to enforce that prohibition.  In 
this case, the State actually has not evinced any concrete interest in enforcing its drug 
laws against religious users of peyote.  Oregon has never sought to prosecute 
respondents, and does not claim that it has made significant enforcement efforts against 
other religious users of peyote.  The State’s asserted interest thus amounts only to the 
symbolic preservation of an unenforced prohibition.  But a government interest in 
“symbolism, even symbolism for so worthy a cause as the abolition of unlawful drugs,” 
Treasury Employees v. Von Raab, 489 U.S. 656, 687 (1989) (Scalia, J., dissenting), 
cannot suffice to abrogate the constitutional rights of individuals. 
 
[50] Similarly, this Court’s prior decisions have not allowed a government to rely on mere 
speculation about potential harms, but have demanded evidentiary support for a refusal 
to allow a religious exception.  In this case, the State’s justification for refusing to 
recognize an exception to its criminal laws for religious peyote use is entirely 
speculative. 
 
[51] The State proclaims an interest in protecting the health and safety of its citizens 
from the dangers of unlawful drugs.  It offers, however, no evidence that the religious 
use of peyote has ever harmed anyone.  The factual findings of other courts cast doubt 
on the State’s assumption that religious use of peyote is harmful.  See State v. 
Whittingham, 504 P.2d 950, 953 (Ariz. App. 1973) (“[T]he State failed to prove that the 
quantities of peyote used in the sacraments of the Native American Church are 
sufficiently harmful to the health and welfare of the participants so as to permit a 
legitimate intrusion under the State’s police power”). 
 
[52] The fact that peyote is classified as a Schedule I controlled substance does not, by 
itself, show that any and all uses of peyote, in any circumstance, are inherently harmful 
and dangerous.  The Federal Government, which created the classifications of unlawful 
drugs from which Oregon’s drug laws are derived, apparently does not find peyote so 
dangerous as to preclude an exemption for religious use.  . . . . 
 
[53] The carefully circumscribed ritual context in which respondents used peyote is far 
removed from the irresponsible and unrestricted recreational use of unlawful drugs.  The 
Native American Church’s internal restrictions on, and supervision of, its members’ use 
of peyote substantially obviate the State’s health and safety concerns.7 
 
[54] Moreover, just as in Yoder, the values and interests of those seeking a religious 
exemption in this case are congruent, to a great degree, with those the State seeks to 
promote through its drug laws.  Not only does the church’s doctrine forbid nonreligious 
use of peyote; it also generally advocates self-reliance, familial responsibility, and 
abstinence from alcohol.  . . . . 
 
[55] The State also seeks to support its refusal to make an exception for religious use of 
peyote by invoking its interest in abolishing drug trafficking.  There is, however, 
practically no illegal traffic in peyote.  See Olsen v. Drug Enforcement Admin., 878 F.2d 
                                                 
7The use of peyote is, to some degree, self-limiting.  The peyote plant is extremely bitter, and 
eating it is an unpleasant experience, which would tend to discourage casual or recreational use. 
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1458, 1463, 1467 (D.C. Cir. 1989) (quoting DEA Final Order to the effect that total 
amount of peyote seized and analyzed by federal authorities between 1980 and 1987 
was 19.4 pounds; in contrast, total amount of marijuana seized during that period was 
over 15 million pounds).  Also, the availability of peyote for religious use, even if Oregon 
were to allow an exemption from its criminal laws, would still be strictly controlled by 
federal regulations, and by the State of Texas, the only State in which peyote grows in 
significant quantities.  Peyote simply is not a popular drug; its distribution for use in 
religious rituals has nothing to do with the vast and violent traffic in illegal narcotics that 
plagues this country. 
 
[56] Finally, the State argues that granting an exception for religious peyote use would 
erode its interest in the uniform, fair, and certain enforcement of its drug laws.  The State 
fears that, if it grants an exemption for religious peyote use, a flood of other claims to 
religious exemptions will follow.  It would then be placed in a dilemma, it says, between 
allowing a patchwork of exemptions that would hinder its law enforcement efforts, and 
risking a violation of the Establishment Clause by arbitrarily limiting its religious 
exemptions.  This argument, however, could be made in almost any free exercise case.  
This Court, however, consistently has rejected similar arguments in past free exercise 
cases, and it should do so here as well. 
 
[57] The State’s apprehension of a flood of other religious claims is purely speculative.  
Almost half the States, and the Federal Government, have maintained an exemption for 
religious peyote use for many years, and apparently have not found themselves 
overwhelmed by claims to other religious exemptions.  Allowing an exemption for 
religious peyote use would not necessarily oblige the State to grant a similar exemption 
to other religious groups.  The unusual circumstances that make the religious use of 
peyote compatible with the State’s interests in health and safety and in preventing drug 
trafficking would not apply to other religious claims.  Some religions, for example, might 
not restrict drug use to a limited ceremonial context, as does the Native American 
Church.  See, e.g., Olsen, 878 F.2d at 1464 (“[T]he Ethiopian Zion Coptic Church . . . 
teaches that marijuana is properly smoked ‘continually all day’”).  Some religious claims 
involve drugs such as marijuana and heroin, in which there is significant illegal traffic, 
with its attendant greed and violence, so that it would be difficult to grant a religious 
exemption without seriously compromising law enforcement efforts.  That the State 
might grant an exemption for religious peyote use, but deny other religious claims arising 
in different circumstances, would not violate the Establishment Clause.  Though the 
State must treat all religions equally, and not favor one over another, this obligation is 
fulfilled by the uniform application of the “compelling interest” test to all free exercise 
claims, not by reaching uniform results as to all claims.  A showing that religious peyote 
use does not unduly interfere with the State’s interests is “one that probably few other 
religious groups or sects could make,” Yoder, 406 U.S. at 236; this does not mean that 
an exemption limited to peyote use is tantamount to an establishment of religion. 
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II 
 
[58] Finally, although I agree with Justice O’Connor that courts should refrain from 
delving into questions whether, as a matter of religious doctrine, a particular practice is 
“central” to the religion, I do not think this means that the courts must turn a blind eye to 
the severe impact of a State’s restrictions on the adherents of a minority religion. 
 
[59] Respondents believe, and their sincerity has never been at issue, that the peyote 
plant embodies their deity, and eating it is an act of worship and communion.  Without 
peyote, they could not enact the essential ritual of their religion. 
 
[60] If Oregon can constitutionally prosecute them for this act of worship, they, like the 
Amish, may be “forced to migrate to some other and more tolerant region.”  This 
potentially devastating impact must be viewed in light of the federal policy -- reached in 
reaction to many years of religious persecution and intolerance -- of protecting the 
religious freedom of Native Americans.  Congress recognized that certain substances, 
such as peyote, “have religious significance because they are sacred, they have power, 
they heal, they are necessary to the exercise of the rites of the religion, they are 
necessary to the cultural integrity of the tribe, and, therefore, religious survival.”  H. R. 
Rep. No. 95-1308, p. 2 (1978). 
 
[61] The American Indian Religious Freedom Act, in itself, may not create rights 
enforceable against government action restricting religious freedom, but this Court must 
scrupulously apply its free exercise analysis to the religious claims of Native Americans, 
however unorthodox they may be.  Otherwise, both the First Amendment and the stated 
policy of Congress will offer to Native Americans merely an unfulfilled and hollow 
promise. 
 

III 
 
[62] For these reasons, I conclude that Oregon’s interest in enforcing its drug laws 
against religious use of peyote is not sufficiently compelling to outweigh respondents’ 
right to the free exercise of their religion.  Since the State could not constitutionally 
enforce its criminal prohibition against respondents, the interests underlying the State’s 
drug laws cannot justify its denial of unemployment benefits.  Absent such justification, 
the State’s regulatory interest in denying benefits for religiously motivated “misconduct” 
is indistinguishable from the state interests this Court has rejected in Frazee, Hobbie, 
Thomas, and Sherbert.  The State of Oregon cannot, consistently with the Free Exercise 
Clause, deny respondents unemployment benefits. 
 
[63] I dissent. 
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On November 2, 2010, Oklahoma voters approved a proposed constitutional 

amendment that would prevent Oklahoma state courts from considering or using 

Sharia law. Before the amendment can become effective, the Oklahoma State 

Election Board must certify this election result.  The Board members have asked us to 

review whether a federal district court abused its discretion when it granted a 

preliminary injunction to prevent them from certifying the result.  We conclude there 

was no abuse of discretion.  

I.  BACKGROUND  

A.  Constitutional Amendments in Oklahoma  

We start with an explanation of the constitutional amendment process in Oklahoma and 

how its courts construe such amendments.  The state constitution can be amended in 

several ways.  See Okla. Const. art. 24. We focus on the process used in this case. 

Under article 24, section 1 of the Oklahoma Constitution,1 the state legislature may pass 

a proposed constitutional amendment. The legislature also drafts a ballot title that 

explains the proposed amendment to voters.  See Sw. Bell Tel. Co. v. Okla. State Bd. of 

Equal., 231 P.3d 638, 642 (Okla. 2009).  

                                                 
1 This provision of the Oklahoma Constitution states:  
 

Any amendment or amendments to this Constitution may be proposed in either 
branch of the Legislature, and if the same shall be agreed to by a majority of all 
the members elected to each of the two (2) houses, such proposed amendment 
or amendments shall, with the yeas and nays thereon, be entered in their 
journals and referred by the Secretary of State to the people for their approval or 
rejection, at the next regular general election, except when the Legislature, by a 
two-thirds (2/3) vote of each house, shall order a special election for that 
purpose. If a majority of all the electors voting on any proposed amendment at 
such election shall vote in favor thereof, it shall thereby become a part of this 
Constitution.  

 
No proposal for the amendment or alteration of this Constitution which is 
submitted to the voters shall embrace more than one general subject and the 
voters shall vote separately for or against each proposal submitted; provided, 
however, that in the submission of proposals for the amendment of this 
Constitution by articles, which embrace one general subject, each proposed 
article shall be deemed a single proposal or proposition.  

 
Okla. Const. art. 24, §1.  
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The proposed amendment and ballot title are submitted to the Attorney General 

to ensure legal compliance. Id. The Attorney General must specify any defects “and, if 

necessary, . . . prepare a preliminary ballot title which complies with the law.”  34 Okla. 

Stat. tit. 34, §9(C) (2009).2  Once certified by the Attorney General, the Secretary of 

State transmits the proposed measure and ballot title to the Election Board.  Sw. Bell, 

231 P.3d at 642. 

 A proposed constitutional amendment therefore “consist[s] of two substantive 

parts - the measure and the ballot title.” Id. (quotations omitted). When the Oklahoma 

Supreme Court interprets a state constitutional amendment’s meaning, it reads these 

parts together, regardless of whether there are “ambiguities or absurdities.”  Id. It 

considers the amendment’s text and the ballot title together because “those who framed 

and adopted the amendment considered” both substantive parts.  Id. “The understanding 

                                                 
2 This law was amended slightly in 2011. We refer to the 2009 version of the law, which was in 
effect for the 2010 election.  It stated in pertinent part:  
 

When a measure is proposed as a constitutional amendment by the Legislature 
or when the Legislature proposes a statute conditioned upon approval by the 
people:  

 
1. After final passage of a measure, the Secretary of State shall submit the 
proposed ballot title to the Attorney General for review as to legal correctness. 
Within five (5) business days, the Attorney General shall, in writing, notify the 
Secretary of State, the President Pro Tempore of the Senate and the Speaker of 
the House of Representatives whether or not the proposed ballot title complies 
with applicable laws. The Attorney General shall state with specificity any and all 
defects found and, if necessary, within ten (10) business days of determining that 
the proposed ballot title is defective, prepare a preliminary ballot title which 
complies with the law and furnish a copy of such ballot title to the Secretary of 
State, the President Pro Tempore of the Senate and the Speaker of the House of 
Representatives. The Attorney General may consider any comments made by 
the President Pro Tempore of the Senate or the Speaker of the House of 
Representatives and shall file a final ballot title with the Secretary of State no 
sooner than ten (10) business days and no later than fifteen (15) business days 
after furnishing the preliminary ballot title; and  
 
2. After receipt of the measure and the official ballot title, as certified by the 
Attorney General, the Secretary of State shall within five (5) days transmit to the 
Secretary of the State Election Board an attested copy of the measure, including 
the official ballot title.  

 
34 Okla. Stat. tit. 34, §9(C) (2009).  
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of the Legislature as the framers and of the electorate as the adopters of the 

constitutional amendment is the best guide for determining an amendment’s meaning 

and scope, and such understanding is reflected in the language used in the measure 

and the ballot title.”   

Id.  

Oklahoma law provides that the Election Board must certify election results 

before a constitutional amendment can take effect. See Okla. Const. art. 5, §3; Okla. 

Stat. tit. 26, §§7-136, 12-118; Fent v. Henry, 257 P.3d 984, 986 (Okla. 2011).  The State 

Election Board Rules provide that “[t]he State Election Board meets at 5 p.m. on 

Tuesday next following an election involving . . . state questions to certify the final 

election results.”  §230:35-3-91(c).   

B.  The Proposed “Save Our State” Constitutional Amendment   

 On May 25, 2010, the Oklahoma House of Representatives and Senate passed 

House Joint Resolution 1056 (“HJR 1056”). The resolution directed “the Secretary of 

State to refer to the people for their approval or rejection a proposed amendment to 

Section 1 of Article VII of the [Oklahoma] Constitution . . . [known as] the Save Our State 

Amendment.” Aplt. App. Vol. 1 at 167.  The proposed amendment states: 

The Courts provided for in subsection A of this section, when exercising 
their judicial authority, shall uphold and adhere to the law as provided in 
the United States Constitution, the Oklahoma Constitution, the United 
States Code, federal regulations promulgated pursuant thereto, 
established common law, the Oklahoma Statutes and rules promulgated 
pursuant thereto, and if necessary the law of another state of the United 
States provided the law of the other state does not include Sharia Law, in 
making judicial decisions.  The courts shall not look to the legal precepts 
of other nations or cultures. Specifically, the courts shall not consider 
international law or Sharia Law. The provisions of this subsection shall 
apply to all cases before the respective courts including, but not limited to, 
cases of first impression.  

 
Id. at 168 (emphases added).    
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HJR 1056 also provided that the ballot title should state:  

This measure amends the State Constitution.  It would change a section 
that deals with courts of this state.  It would make courts rely on federal 
and state laws when deciding cases.  It would forbid courts from looking 
at international law or Sharia Law when deciding cases.  

 
SHALL THE PROPOSAL BE APPROVED?  

Id. at 169 (italic emphasis added).  

 The Oklahoma Attorney General determined that the proposed ballot title did “not 

comply with applicable laws.”  Id. at 175. It did “not adequately explain the effect of the 

proposition because it [did] not explain what either Sharia Law or international law is.”  

Id. The Attorney General prepared a revised ballot title, which states:  

This measure amends the State Constitution. It changes a section that 
deals with the courts of this state.  It would amend Article 7, Section 1.  It 
makes courts rely on federal and state law when deciding cases.  It 
forbids courts from considering or using international law.  It forbids courts 
from considering or using Sharia Law.  

 
International law is also known as the law of nations.  It deals with the 
conduct of international organizations and independent nations, such as 
countries, states and tribes.  It deals with their relationship with each 
other.  It also deals with some of their relationships with persons.  

 
The law of nations is formed by the general assent of civilized nations. 
Sources of international law also include international agreements, as 
well as treaties.  

 
Sharia Law is Islamic law.  It is based on two principal sources, the Koran 
and the teachings of Mohammed.3  

 
SHALL THE PROPOSAL BE APPROVED?  

Id. at 178-79 (italic emphases added). The Attorney General refrained from giving any 

opinion “on the merits or constitutionality of the underlying proposed changes in the law, 

[or] on the ability of federal law to preempt the changes in the law.”  Id. at 178.  

                                                 
3 Various spellings have been used for “Sharia,” “Koran,” and “Mohammed.”  We use the 
spellings adopted in the ballot title to avoid confusion. 
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This revised ballot title was placed on the ballot as State Question 755 (“SQ 

755”).  On November 2, 2010, just over 70 percent of Oklahoma voters approved SQ 

755.  Without intervention, the proposed amendment would likely have been certified on 

November 9, 2010.  See Okla. State Board Election Rule §230:35-3-91(c).  

C.  Procedural History  

On November 4, 2010, Muneer Awad sued the members of the Oklahoma 

Election Board (collectively the “Appellants”).  He sought to prevent certification of the 

SQ 755 election results. Mr. Awad, an American citizen residing in Oklahoma, is the 

executive director of the Oklahoma Chapter of the Council on American-Islamic 

Relations.  As a Muslim, he adheres to the religious principles from the Koran and the 

teachings of Mohammed.    

Mr. Awad alleges that the Save Our State Amendment violates his rights under 

both the Establishment and Free Exercise Clauses of the First Amendment of the United 

States Constitution.  He objects to the amendment’s singling out his religion for negative 

treatment. He claims the amendment’s implementation would cause multiple adverse 

consequences, such as stigmatizing him and others who practice the Muslim faith, 

inhibiting the practice of Islam, disabling a court from probating his last will and 

testament (which contains references to Sharia law), limiting the relief Muslims can 

obtain from Oklahoma state courts, and fostering excessive entanglement between the 

government and his religion.   

The district court granted a temporary restraining order on November 9, 2010.  

On November 22, 2010, the court conducted an evidentiary hearing regarding Mr. 

Awad’s request for a preliminary injunction.  It granted the preliminary injunction one 

week later.  See Awad v. Ziriax, 754 F.Supp.2d 1298, 1308 (W.D. Okla. 2010).  

Appellants filed a timely notice of appeal on December 1, 2010.    
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Oral argument occurred before this panel on September 12, 2011.  Following oral 

argument, the parties were asked to file simultaneous supplemental briefs to answer the 

following questions:  

1. Should the test set forth in Larson v. Valente, 456 U.S. 228 
(1982), govern the Establishment Clause issue in this case? See 
also Hernandez v. Commissioner, 490 U.S. 680 (1989); Colorado 
Christian University v. Weaver, 534 F.3d 1245 (10th Cir. 2008).  
Why or why not?    

 
2. How should the Establishment Clause issue be analyzed and 

decided under the Larson test, assuming it does apply?  
 
The parties filed supplemental briefs on November 2, 2011.  

 We have jurisdiction under 28 U.S.C. §1292(a)(1), which authorizes appellate 

review of a district court’s interlocutory order granting a preliminary injunction.  

II.  DISCUSSION  

Appellants challenge the preliminary injunction.  First, they argue that Mr. Awad’s 

claims are not justiciable. Second, they argue that, even if Mr. Awad’s Establishment or 

Free Exercise Clause claim is justiciable, each claim fails to meet preliminary injunction 

requirements.  

We hold that Mr. Awad’s Establishment Clause claim is justiciable and that the 

district court did not abuse its discretion in granting the preliminary injunction based on 

that claim. Because Mr. Awad’s Establishment Clause claim provides sufficient grounds 

to uphold the preliminary injunction, we affirm without reaching Mr. Awad’s Free 

Exercise claim.  

A.  Justiciability  

Appellants argue that Mr. Awad lacks standing and that his claims are not ripe for 

review. They have not distinguished between the justiciability of his Establishment and 

Free Exercise claims. Because we do not reach the Free Exercise claim, we address 

only the justiciability of Mr. Awad’s Establishment Clause claim. “We review questions of 

justiciability de novo.” Kansas Judicial Review v. Stout, 519 F.3d 1107, 1114 (10th Cir. 
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2008).  

1.  Mr. Awad Has Standing to Bring His Establishment Clause Claim  

To establish Article III standing, a plaintiff must establish (1) that he or she has 

“suffered an injury in fact;” (2) that the injury is “‘fairly traceable to the challenged action 

of the defendant;” and, (3) that it is “likely” that “the injury will be redressed by a 

favorable decision.” Ariz. Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436, 1442 

(2011) (quotations omitted); see also Jordan v. Sosa, 654 F.3d 1012, 1019 (10th Cir. 

2011). “At bottom, the gist of the question of standing is whether petitioners have such a 

personal stake in the outcome of the controversy as to assure that concrete 

adverseness which sharpens the presentation of issues upon which the court so largely 

depends for illumination.” Massachusetts v. E.P.A., 549 U.S. 497, 517 (2007) 

(quotations omitted).  

As in all standing analyses, we must begin by determining whether Mr. Awad has 

alleged an injury in fact. To satisfy this requirement, plaintiffs must allege they “have 

suffered an injury in fact—an invasion of a legally protected interest which is (a) concrete 

and particularized, and (b) actual or imminent, not conjectural or hypothetical.”  Winn, 

131 S. Ct. at 1442 (quotations omitted).    

Appellants argue that Mr. Awad does not have standing because he has not 

suffered an actual or imminent injury.4  They contend that because the amendment has 

not taken effect or been interpreted by any Oklahoma court, Mr. Awad’s alleged injuries 

are necessarily speculative. They further contend that Mr. Awad’s assertion that he will 

suffer official condemnation of his religion is “personal opinion.”  Aplt. Br. at 14.  

Mr. Awad claims that the amendment threatens to injure him in several ways, 

such as condemning his Muslim faith, inhibiting the practice of Islam, disabling a court 

from probating his will (which contains references to Sharia law), and limiting the relief 

he and other Muslims can obtain from Oklahoma state courts.  
                                                 
4 Appellants have not challenged the causation or redressability elements of Mr. Awad’s standing. 
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Determining whether a plaintiff has alleged a sufficient injury in fact is often not 

difficult. But “the concept of injury for standing purposes is particularly elusive in 

Establishment Clause cases.” Doe v. Tangipahoa Parish Sch. Bd., 494 F.3d 494, 504-05 

(5th Cir. 2007) (quotations omitted); see also Suhre v. Haywood Cnty., 131 F.3d 1083, 

1085 (4th Cir. 1997) (same quote); Robinson v. City of Edmond, 68 F.3d 1226, 1230 n.6 

(10th Cir. 1995) (“Standing is of course always necessary in an Establishment Clause 

case, and it is sometimes a difficult issue.”).  

The Supreme Court discussed this issue in Valley Forge Christian College v. 

Americans United for Separation of Church and State, 454 U.S. 464 (1982). In Valley 

Forge, a group of plaintiffs dedicated to the separation of church and state attempted 

to challenge the transfer of surplus federal property to an educational institution 

affiliated with a particular religious order. The plaintiffs learned about the conveyance 

through a press release. None of them lived in or near Pennsylvania, the site of the 

property at issue. The Court held that the plaintiffs did not have standing because 

they failed to identify a personal injury resulting from the allegedly unconstitutional 

transfer.  The Court noted that it was not enough for litigants to claim a constitutional 

violation.  Rather, plaintiffs must “identify a[] personal injury suffered by them as a 

consequence of the alleged constitutional error, other than the psychological 

consequence presumably produced by observation of conduct with which one 

disagrees.”  Id. at 485 (emphasis in original). The Court noted that it was “not 

retreat[ing] from [its] earlier holdings that standing may be predicated on 

noneconomic injury.”  Id. at 486.
 5
 

Since Valley Forge, the Supreme Court has not provided clear and explicit 

guidance on the difference between psychological consequence from disagreement 
                                                 
5 This is consistent with our longstanding view that in Establishment Clause cases, “standing is 
clearly conferred by non-economic religious values.”  Anderson v. Salt Lake City Corp., 475 F.2d 
29, 31 (10th Cir. 1973) superseded on other grounds by Van Orden v. Perry, 545 U.S. 677 
(2005); McCreary Cnty. v. Am. Civil Liberties Union of Kentucky, 545 U.S. 844 (2005).  See Soc’y 
of Separationists v. Pleasant Grove City, 416 F.3d 1239, 1241 n.1 (10th Cir. 2005). 



39 

with government conduct and noneconomic injury that is sufficient to confer standing.
6
 

Our court has addressed standing in the Establishment Clause context in several 

cases.  For example, in O’Connor v. Washburn Univ., 416 F.3d 1216 (10th Cir. 2005), 

plaintiffs, a college faculty member and a student, claimed their unwelcome exposure 

to a statue on their campus that was allegedly hostile to their Catholic religion violated 

the Establishment Clause. We held the plaintiffs had standing.  We noted that “[i]n the 

context of alleged violations of the Establishment Clause, this court has held that 

standing is clearly conferred by non-economic religious values.”  Id. at 1222 

(quotations omitted). We explained, however, that “plaintiffs alleging non-economic 

injury must be ‘directly affected by the laws and practices against which their 

complaints are directed.’”  Id. at 1222-23 (quoting Valley Forge, 454 U.S. at 486 n.22). 

We then concluded that “[a]llegations of personal contact with a state-sponsored 

[religious] image suffice to demonstrate this kind of direct injury.”  Id. at 1223.  

Our most recent Establishment Clause case to address standing was 

American Atheists, Inc. v. Davenport, 637 F.3d 1095 (10th Cir. 2010).  In that case, 

plaintiffs challenged the placement of crosses on government property in 

remembrance of fallen highway patrol troopers.  We concluded that the plaintiffs 

suffered an Establishment Clause standing injury because they encountered an 
                                                 
6 We have some direction, however, from the numerous cases in which the Court has addressed 
the merits of Establishment Clause claims alleging exposure to unwelcome government-
sponsored religious messages.  
 
Summarized in recent Seventh Circuit and Ninth Circuit opinions, these cases involved “a crèche 
in a county courthouse, a crèche in a public park, the Ten Commandments displayed on the 
grounds of a state capitol, the Ten Commandments displayed at a courthouse, a cross displayed 
in a national park, prayer in a football game, school prayer, a moment of silence at school, Bible 
reading at a public school, and a religious invocation at graduation.”  Freedom from Religion 
Found., Inc. v. Obama, 641 F.3d 803, 812 (7th Cir. 2011) (Williams, J., concurring); Catholic 
League for Religious and Civil Rights v. City and Cnty. of San Francisco, 624 F.3d 1043, 1049-50 
(9th Cir. 2010) (en banc), cert. denied, 131 S. Ct. 2875 (2011).  
 
The Supreme Court recently cautioned that “[w]hen a potential jurisdictional defect is neither 
noted nor discussed in a federal decision, the decision does not stand for the proposition that no 
defect existed.” Arizona Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436, 1448 (2011). 
Nonetheless, the volume and content of Supreme Court merits decisions in Establishment Clause 
religious display and expression cases involving noneconomic injury is instructive. 
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unwelcome government-sponsored religious symbol. We stated: “[A]llegations of 

personal contact with a state-sponsored image suffice to demonstrate . . . direct injury” 

for standing purposes in Establishment Clause cases. Id. at 1113 (quotations omitted).   

As in many Establishment Clause cases, the American Atheists plaintiffs did not 

suffer physical or economic injury.  Their alleged injury was “personal and unwelcome 

contact with the crosses.” Id. (quotations omitted).  We said “these allegations establish 

standing.” Id.  This basis for standing was the same as in other cases in which plaintiffs 

have challenged government-sponsored religious symbols.  See, e.g., Foremaster v. 

City of St. George, 882 F.2d 1485, 1490-91 (10th Cir. 1989).  

Although standing remains difficult to define precisely in the Establishment 

Clause context, several key principles can be distilled from the above-referenced cases.  

First, “[i]n the context of alleged violations of the Establishment Clause, . . . standing is 

clearly conferred by non-economic religious values.”  O’Connor, 416 F.3d at 1222 

(quotations omitted).  Second, it is not enough for litigants to claim a constitutional 

violation. They must also “identify a [ ] personal injury suffered by them as a 

consequence of the alleged constitutional error, other than the psychological 

consequence presumably produced by observation of conduct with which one 

disagrees.”  Valley Forge, 454 U.S. at 485 (emphasis in original).  Finally, alleging only 

“personal and unwelcome contact” with government-sponsored religious symbols is 

sufficient to establish standing.  American Atheists, 637 F.3d at 1113 (quotations 

omitted).
 7
 

As in other Establishment Clause cases, Mr. Awad alleges that the amendment 

threatens him with noneconomic injuries.  In some respects, Mr. Awad’s alleged injuries 

are similar to those found sufficient to confer standing in our religious symbol 
                                                 
7 One of the American Atheists plaintiffs alleged that he was forced to alter his travel route to 
avoid contact with the crosses. We said that such an allegation was not necessary for standing 
but further supported his standing.  637 F.3d at 1113 (quoting O’Connor v. Washburn Univ., 416 
F.3d 1216, 1223 (10th Cir. 2005)). 
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Establishment Clause cases. Like the plaintiffs who challenged the highway crosses in 

American Atheists, Mr. Awad suffers a form of “personal and unwelcome contact” with 

an amendment to the Oklahoma Constitution that would target his religion for disfavored 

treatment. As a Muslim and citizen of Oklahoma, Mr. Awad is “directly affected by the 

law[ ] . . . against which [his] complaints are directed.”  See Valley Forge, 454 U.S. at 

487 n.22 (quoting Abington Sch. Dist. v. Schempp, 374 U.S. 203, 224 n.9 (1963)).  As 

further spelled out below, that is enough to confer standing.  See Schempp, 374 U.S. at 

224 n.9.  

 Mr. Awad alleges injuries beyond the “personal and unwelcome contact” that 

suffices for standing with religious symbols. He alleges that the amendment condemns 

his religious faith and exposes him to disfavored treatment.  Such condemnation was not 

present in the religious symbol cases.  The plaintiffs in those cases certainly may have 

felt that a religious display conflicted with their religious beliefs or non-belief, but those 

symbols did not expressly target and condemn a specific religion.  Mr. Awad alleges that 

the amendment condemns his religion and prohibits him from relying on his religion’s 

legal precepts in Oklahoma courts, while not prohibiting people of all other faiths to rely 

on the legal precepts of their religions.
8  

Mr. Awad’s alleged injury goes significantly beyond a “psychological 

consequence” from disagreement with observed government conduct, see Valley 
                                                 
8 In a case that did not involve the Establishment Clause, Allen v. Wright, 468 U.S. 737 (1984), 
plaintiffs, parents of black school children, sued the Internal Revenue Service for failure to 
enforce a law to deny tax-exempt status to private schools that discriminated on the basis of race. 
The Court denied that the plaintiffs’ claim of a stigmatizing injury suffered by all members of a 
racial group was sufficient for standing because the injury was too generalized and did not allege 
personal denial of equal treatment:   
 

There can be no doubt that this sort of noneconomic injury is one of the most 
serious consequences of discriminatory government action and is sufficient in 
some circumstances to support standing. Our cases make clear, however, that 
such injury accords a basis for standing only to those persons who are personally 
denied equal treatment by the challenged discriminatory conduct.  

 
Id. at 755 (quotations and citation omitted) (emphasis added).  Here, Mr. Awad’s injury is 
personal and concrete. 
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Forge, 454 U.S. at 485, “hurt feelings” from a presidential proclamation requesting 

citizens to pray, Freedom from Religion Found. Inc. v. Obama, 641 F.3d 803, 807 (7th 

Cir. 2011), or “a person’s deep and genuine offense to a defendant’s actions,” Catholic 

League for Religious and Civil Rights v. City and Cnty. of San Francisco, 624 F.3d 

1043, 1062 (9th Cir. 2010) (en banc) (Graber, J., dissenting), cert. denied, 131 S. Ct. 

2875 (2011). The harm alleged by Mr. Awad stems from a constitutional directive of 

exclusion and disfavored treatment of a particular religious legal tradition.  

The district court seemed to rely in part on the Ninth Circuit’s decision in Catholic 

League to confer standing on Mr. Awad.  See Awad, 754 F. Supp. 2d at 1303.  We do 

not rely on Catholic League, although our standing holding is consistent with that case, 

and the contrast between the two cases illustrates the strength of Mr. Awad’s standing.  

In Catholic League, the court upheld plaintiffs’ standing to challenge a non-binding San 

Francisco Board of Supervisors resolution denouncing a Catholic Church position on 

homosexual adoptions.  624 F.3d at 1046-53.  In this case, the Oklahoma Legislature 

did not simply adopt a non-binding resolution opposing the consideration or use of 

Sharia law in state courts, it proposed and the electorate agreed to enshrine such a 

prohibition in the state’s constitution. Mr. Awad is facing the consequences of a 

statewide election approving a constitutional measure that would disfavor his religion 

relative to others.  The non-binding city resolution in Catholic League conveyed “a 

government message,” 624 F.3d at 1048.  The Oklahoma amendment conveys more 

than a message; it would impose a constitutional command.  

We conclude that Mr. Awad’s allegation—that the proposed state amendment 

expressly condemns his religion and exposes him and other Muslims in Oklahoma to 

disfavored treatment—suffices to establish the kind of direct injury-in-fact necessary to 

create Establishment Clause standing.  

Because the amendment would likely have been certified a week after it was 

passed, we further conclude that the injury alleged by Mr. Awad is imminent and not 



43 

conjectural or hypothetical. See Okla. State Election Board Rule §230:35-3-91(c) (noting 

that the State Election Board meets on the Tuesday following an election to certify final 

election results on state questions); see also DaimlerChrysler Corp. v. Cuno, 547 U.S. 

332, 345 (2006) (defining “imminent” injury as one that is “certainly impending” 

(quotations omitted)).  

Additionally, we agree with the district court that “plaintiff has shown that his 

alleged injuries are fairly traceable to the challenged action of defendants and are 

likely to be redressed by a favorable decision.”  Awad, 754 F. Supp. 2d at 1304.  Mr. 

Awad therefore has standing to bring his Establishment Clause claim.
9  

2.  The Establishment Clause Claim Is Ripe For Review  

We also conclude that Mr. Awad’s Establishment Clause claim is ripe for review.  

The ripeness doctrine aims to prevent courts “from entangling themselves in abstract 

disagreements” by avoiding “premature adjudication.”  Abbott Labs. v. Gardner, 387  

U.S. 136, 148 (1967), overruled on other grounds by Califano v. Sanders, 430 U.S. 

99, 105 (1977). “Ripeness reflects constitutional considerations that implicate Article 

III limitations on judicial power, as well as prudential reasons for refusing to exercise 

jurisdiction.” Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1767 n.2 

(2010) (quotations omitted).  Our ripeness analysis focuses on “whether the harm 

asserted has matured sufficiently to warrant judicial intervention.”  Stout, 519 F.3d at 

1116 (quotations omitted).  

“‘[I]f a threatened injury is sufficiently “imminent” to establish standing, the 

constitutional requirements of the ripeness doctrine will necessarily be satisfied.’”  Am. 

Civil Liberties Union v. Johnson, 194 F.3d 1149, 1154 (10th Cir. 1999) (quoting Nat’l 

Treasury Emp. Union v. United States, 101 F.3d 1423, 1428 (D.C. Cir. 1996)).  Thus, for 

                                                 
9 Appellants have not challenged Mr. Awad’s prudential standing, nor do we discern any issues 
on that ground. See Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 11-12 (2004). 
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the reasons discussed in our injury-in-fact standing analysis, we hold that Mr. Awad 

meets the constitutional ripeness requirement.  

Appellants challenge whether Mr. Awad’s claims are prudentially ripe.  We 

analyze prudential ripeness by “examining both the fitness of the issues raised . . . for 

judicial review and the hardship to the parties from withholding review.”  United States v. 

Vaquera-Juanes, 638 F.3d 734, 736-37 (10th Cir. 2011), cert. denied, 132 S. Ct. 315 

(2011).  

First, on fitness, we “focus[] on whether determination of the merits turns upon 

strictly legal issues or requires facts that may not yet be sufficiently developed.”  

Stout, 519 F.3d at 1118.  We must decide if “prudential limitations . . . require us to 

stay our hand until the issues in the case have become more fully developed.”  

Initiative and Referendum Institute v. Walker, 450 F.3d 1082, 1098 (10th Cir. 2006).    

Mr. Awad challenges the facial validity of the proposed amendment under the 

First Amendment. Such claims are generally considered to be strictly legal questions 

that do “not involve the application of [the law] in a specific factual setting.”  Stout, 519 

F.3d at 1118 (quotations omitted); see also ACORN v. City of Tulsa, Okla., 835 F.2d 

735, 740 (10th Cir. 1987) (“In determining the facial validity of a statute or ordinance the 

court does not consider any specific type of conduct. Rather, the facial validity of a 

statute is decided by reference to all of the conduct that is proscribed by the statute.”).  

The constitutional validity of the proposed amendment in this case does not require us to 

evaluate specific factual context. Further factual development is therefore unnecessary 

to our resolution of the preliminary injunction factors.  This matter is fit for judicial review.  

Second, as for hardship from withholding judicial review, we ask “whether the 

challenged action creates a direct and immediate dilemma for the parties.”  New 

Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1499 (10th Cir. 1995) 

(quotations omitted).  Appellants plainly suffer no hardship from withholding review.  But 

Mr. Awad has shown he faces an immediate and concrete condemnation injury if we 
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withhold review and the measure is certified.  Mr. Awad thus faces a “direct and 

immediate dilemma” and has established the necessary hardship to overcome prudential 

ripeness concerns. Id.  

We conclude this matter is ripe for review.  Because Mr. Awad also has 

standing, we hold that his Establishment Clause claim is justiciable.  

B.  Preliminary Injunction  

Having concluded that Mr. Awad’s claim is justiciable, we now address whether 

the district court abused its discretion by granting the preliminary injunction.  See 

Heideman v. S. Salt Lake City, 348 F.3d 1182, 1188 (10th Cir. 2003).  “An abuse of 

discretion occurs only when the trial court bases its decision on an erroneous 

conclusion of law or where there is no rational basis in the evidence for the ruling.”  

Wilderness Workshop v. United States Bureau of Land Mgmt., 531 F.3d 1220, 1223-24 

(10th Cir. 2008) (quotations omitted).  

To obtain a preliminary injunction, Mr. Awad must show that four factors weigh in 

his favor: “(1) [he] is substantially likely to succeed on the merits; (2) [he] will suffer 

irreparable injury if the injunction is denied; (3) [his] threatened injury outweighs the 

injury the opposing party will suffer under the injunction; and (4) the injunction would not 

be adverse to the public interest.” Beltronics USA, Inc. v. Midwest Inventory Distrib., 

LLC, 562 F.3d 1067, 1070 (10th Cir. 2009); see also Fed. R. Civ. P. 65; Winter v. 

Natural Res. Def. Council, 555 U.S. 7, 20 (2008).    

Appellants argue that Mr. Awad is seeking a disfavored type of injunction and 

that he should therefore be subject to a more strenuous preliminary injunction test.  

There are three types of disfavored injunctions:  

(1) preliminary injunctions that alter the status quo; (2) mandatory 
preliminary injunctions; and (3) preliminary injunctions that afford the 
movant all the relief that it could recover at the conclusion of a full trial on 
the merits. When a preliminary injunction falls into one of these 
categories, it must be more closely scrutinized to assure that the 
exigencies of the case support the granting of a remedy that is 
extraordinary even in the normal course.  A district court may not grant a 
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preliminary injunction unless the moving party makes a strong showing 
both with regard to the likelihood of success on the merits and with regard 
to the balance of harms.  

 
Summum v. Pleasant Grove City, 483 F.3d 1044, 1048-49 (10th Cir. 2007), rev’d on 

other grounds, 555 U.S. 460 (2009) (quotations omitted); see also O Centro Espirita 

Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975-76 (10th Cir. 2004) 

(en banc), aff’d and remanded by, Gonzales v. O Centro Espirita Beneficente Uniao 

do Vegetal, 546 U.S. 418 (2006).    

The district court applied the heightened standard because it found the 

preliminary injunction altered the status quo and afforded all the relief Mr. Awad could 

recover after a merits trial. See Awad, 754 F. Supp. 2d at 1305. Although Mr. Awad 

argues on appeal that the district court should have applied the less demanding 

traditional standard, we need not decide that issue because we affirm that Mr. Awad 

meets the heightened standard. The following therefore reviews the preliminary 

injunction under that standard, which calls for Mr. Awad to make “a strong showing both 

with regard to the likelihood of success on the merits and with regard to the balance of 

harms.”  Summum, 483 F.3d at 1049. The heightened standard does not affect the 

analysis of the other two preliminary injunction factors:  irreparable injury and public 

interest.  See id. Mr. Awad need only show that those two factors weigh in his favor.  

We examine each preliminary injunction factor.  

1.  A Strong Showing of Likelihood of Success on the Merits  

The first factor is likelihood of success on the merits.  Under the heightened 

standard, Mr. Awad must make a strong showing that he is likely to succeed on his 

Establishment Clause claim. We first determine the proper Establishment Clause test 

and then apply it to the facts to see if Mr. Awad has satisfied this burden.    
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a.  Determining the Proper Legal Test  

The First Amendment provides in part that “Congress shall make no law 

respecting an establishment of religion.”  U.S. Const. amend. I. Like other First 

Amendment provisions, the Establishment Clause is applicable to the states through 

the Due Process Clause of the Fourteenth Amendment.  See Cantwell v. Connecticut, 

310 U.S. 296, 303 (1940); Green v. Haskell Cnty. Bd. of Com’rs, 568 F.3d 784, 796 

(10th Cir. 2009).  

 To decide whether the district court abused its discretion in holding that Mr. Awad 

is likely to prevail on the merits, we must first determine the proper Establishment 

Clause test. There are two possibilities—the Lemon or Larson test.
10

 See Larson v. 

Valente, 456 U.S. 228, 255 (1982); Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971).  

The Supreme Court instructs that Lemon applies to “laws affording uniform benefit to all 

religions, and not to provisions . . . that discriminate among religions.” Larson, 456 U.S. 

at 252 (emphases in original).  

The Larson test provides that if a law discriminates among religions, it can 

survive only if it is “closely fitted to the furtherance of any compelling interest asserted.”  

Id. at 255.
11

  Strict scrutiny is required when laws discriminate among religions because 

                                                 
10  “Although the Supreme Court is sharply divided” on whether Lemon remains valid law, this 
court “has recently affirmed that the touchstone for Establishment Clause analysis remains the 
tripartite test set out in Lemon.” Am. Atheists, Inc. v. Davenport, 637 F.3d 1095, 1117 (10th Cir. 
2010), cert. denied, Utah Highway Patrol Ass’n v. Am. Atheists Inc., 132 S. Ct. 12 (2011); see 
also Green, 568 F.3d at 798 n.8.  An important distinction between American Atheists and this 
case is that the former involved religious symbols and not a law discriminating among religions.  
See Am. Atheists, 637 F.3d at 1112.  
 
To withstand an Establishment Clause challenge under the Lemon test, a provision must (1) 
“have a secular legislative purpose;” (2) have a “primary effect” that “neither advances or inhibits 
religion;” and (3) “not foster an excessive government entanglement with religion.” Lemon, 403 
U.S. at 612-13 (quotations omitted). 
 
11 In Larson, the court found the appellants failed to demonstrate that the provision at issue was 
closely fitted to further a compelling governmental interest.  Larson, 456 U.S. at 251. It then 
considered the provision under Lemon, but asserted that step was unnecessary: “Although 
application of the Lemon tests is not necessary to the disposition of the case before us, those 
tests do reflect the same concerns that warranted the application of strict scrutiny.” Id. at 252.  
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“[n]eutral treatment of religions [is] ‘the clearest command of the Establishment Clause.’” 

Colorado Christian Univ. v. Weaver, 534 F.3d 1245, 1266 (10th Cir. 2008) (quoting 

Larson, 456 U.S. at 244)).  “The First Amendment mandates governmental neutrality 

between religion and religion . . .  The State may not adopt programs or practices . . . 

which aid or oppose any religion . . .  This prohibition is absolute.” Larson, 456 U.S. at 

246 (quotations omitted).   

 Appellants argue that Larson is either no longer valid or does not fit the facts of 

this case. We disagree on both counts.  Appellants surmise that Larson is no longer 

good law in part because it has been used infrequently.  But the Supreme Court has 

never overturned it.  Moreover, Larson’s rare use likely reflects that legislatures seldom 

pass laws that make “explicit and deliberate distinctions between different religious 

organizations” as contemplated in Larson. Id. at 247 n.23; see also Church of the 

Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 523 (1993) (“The principle that 

government may not enact laws that suppress religious belief or practice is so well 

understood that few violations are recorded in our opinions.”).    

The Supreme Court and various circuits, including this one, have referenced or 

applied the Larson test. See, e.g., Hernandez v. Comm’r of Internal Revenue, 490 U.S. 

680, 695 (1989) (Larson teaches that . . . the initial inquiry is whether the law facially 

discriminates among religions.  If no such facial preference exists, we proceed to apply 

the . . . [Lemon test].”); Corporation of the Presiding Bishop of the Church of Jesus 

Christ of Latter-day Saints v. Amos, 483 U.S. 327, 339 (1987) (“But Larson indicates that 

laws discriminating among religions are subject to strict scrutiny.” (emphasis in original)); 

Lynch v. Donnelly, 465 U.S. 668, 687 n.13 (1984); Colorado Christian Univ., 534 F.3d at 

1266; Sklar v. Comm’r of Internal Revenue, 549 F.3d 1252, 1257 n.3, 1265-67 (9th Cir. 

2008); Children’s Healthcare Is a Legal Duty, Inc. v. Min De Parle, 212 F.3d 1084, 1090 

(8th Cir. 2000); Koenick v. Felton, 190 F.3d 259, 264 (4th Cir. 1999); Wilson v. N.L.R.B., 
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920 F.2d 1282, 1286-87 (6th Cir. 1990).
12

 In Colorado Christian University, we stated: 

“statutes involving discrimination on the basis of religion, including interdenominational 

discrimination, are subject to heightened scrutiny . . . under the . . . Establishment 

Clause.”  534 F.3d at 1266 (citing Larson, 456 U.S. at 246).
13 

 

 Because the district court applied Lemon without determining if Larson should 

apply, see Awad, 754 F. Supp. 2d at 1305-06, we asked for supplemental briefing on 

this issue and on the appropriate outcome under Larson. Having considered the parties’ 

arguments and the record, we conclude that Larson is the proper test for determining if 

the proposed amendment violates the Establishment Clause.
14  

 
The Larson test applies because the proposed amendment discriminates 

among religions. This case presents even stronger “explicit and deliberate distinctions” 

among religions than the provision that warranted strict scrutiny in Larson.  See 

                                                 
12 The Larson test can be seen as “the Establishment Clause counterpart to the rule against 
content discrimination . . . in free speech law . . . [both requiring] strict scrutiny.”  John H. 
Garvey, “The Architecture of the Establishment Clause,” 43 Wayne L. Rev. 1451, 1463 (1997). 
The Larson test can also be seen as an Establishment Clause counterpart to the Equal 
Protection Clause in that both “provide [ ] constitutional protection against religious 
discrimination.”  Fred Mark Geddicks, “The Permissible Scope of Legal Limitations on the 
Freedom of Religion or Belief in the United States,” 19 Emory Int’l L. Rev. 1187, 1189-90 (2005); 
see also, e.g., Niemotko v. Maryland, 340 U.S. 268, 272 (1951) (“The right to equal protection of 
the laws, in the exercise of those freedoms of speech and religion protected by the First and 
Fourteenth Amendments, has a firmer foundation than the whims of personal opinions of a local 
governing body.”).  
 
13 In Colorado Christian University, we acknowledged uncertainty as to what level of scrutiny 
should apply when discriminatory funding is at issue, see id. at 1267, but the proposed Save Our 
State Amendment is not about funding. 
 
14 Although the district court applied Lemon instead of Larson, we need not remand when, as 
here, the record is sufficiently developed to allow us to determine whether Mr. Awad has met his 
burden under the four preliminary injunction factors.  See Summum, 483 F.3d at 1049 (“[T]he 
District Court abused its discretion by analyzing Summum’s First Amendment claim under the 
incorrect legal standard.  But rather than remanding to the District Court for the appropriate 
analysis, we find the record sufficiently developed to allow us to determine whether Summum has 
met its burden under the four factors necessary to prevail on its motion.” (citing Schrier v. Univ. of 
Colorado, 427 F.3d 1253, 1261 (10th Cir. 2005); Utah Licensed Beverage Ass’n v. Leavitt, 256 
F.3d 1061, 1075-76 (10th Cir. 2001))).  “[W]e are free to affirm a district court decision on any 
grounds for which there is a record sufficient to permit conclusions of law, even grounds not relied 
upon by the district court.”  Herman v. Pollock, 586 F.3d 1254, 1259 (10th Cir. 2009) (quotations 
omitted). 
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Larson, 456 U.S. at 247 n.23. Larson involved a Minnesota statute that imposed 

certain registration and reporting requirements upon only those religious organizations 

that solicited more than 50 percent of their funds from nonmembers. Id. at 230. Unlike 

the provision in Larson, the Oklahoma amendment specifically names the target of its 

discrimination.  The only religious law mentioned in the amendment is Sharia law, 

which is defined in SQ 755 in religious terms: “Sharia Law is Islamic law.  It is based 

on two principal sources, the Koran and the teachings of Mohammed.”  Aplt. App. Vol. 

1 at 179.  

Appellants argue there is no discrimination because the amendment bans all 

religious laws from Oklahoma courts and Sharia law is named only as an example.  But 

that argument conflicts with the amendment’s plain language, which mentions Sharia law 

in two places.  

 First, the amendment instructs Oklahoma courts to “uphold and adhere to . . . if 

necessary the law of another state of the United States provided the law of the other 

state does not include Sharia Law, in making judicial decisions.”  Id. at 168 (emphasis 

added).  This language prohibits Oklahoma courts from upholding and adhering to laws 

of other states that include Sharia law but does not prohibit Oklahoma courts from 

upholding and adhering to laws of other states that include the laws of any other religion.  

On this basis alone, application of Larson strict scrutiny is warranted.  

Second, the amendment states that Oklahoma “courts shall not look to the legal 

precepts of other nations or cultures. Specifically, the courts shall not consider 

international law or Sharia Law.” Id. (emphasis added).  Appellants argue that the word 

“cultures” should be read to include religious groups, and that the amendment therefore 

“plainly prohibits the consideration of legal precepts associated with all religious 

denominations.”  Aplt. Supp. Br. at 7.  We disagree.  

The amendment bans only one form of religious law—Sharia law.  Even if we 

accept Appellants’ argument that we should interpret “cultures” to include “religions,” the 
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text does not ban all religious laws.  The word “other” in the amendment modifies both 

“nations” and “cultures.” Therefore, if we substituted the word “religions” for “cultures,” 

the amendment would prohibit Oklahoma courts from “look[ing] to the legal precepts of 

other . . . religions.” The word “other” implies that whatever religions the legislature 

considered to be part of domestic or Oklahoma culture would not have their legal 

precepts prohibited from consideration, while all others would.  Thus, the second portion 

of the amendment that mentions Sharia law also discriminates among religions.  

Because the amendment discriminates among religions, it is “suspect,” and “we 

apply strict scrutiny in adjudging its constitutionality.”  Larson, 456 U.S. at 246.   

b.  Applying Larson’s Strict Scrutiny  

To survive strict scrutiny under Larson, Appellants must show (1) a compelling 

government interest, and (2) that the amendment is “closely fitted” to that compelling 

interest. See id. at 246-47.  

We pause here to clarify the burdens each party carries at this stage in the 

litigation. To succeed in his quest for a preliminary injunction under the heightened 

standard, Mr. Awad assumes the burden of making a strong showing that he is likely to 

succeed on the merits. See Summum, 483 F.3d at 1049.  However, “burdens at the 

preliminary injunction stage track the burdens at trial.”  O Centro Espirita, 546 U.S. at 

429 (“[A]s the Government bears the burden of proof on the ultimate question of the 

challenged Act’s constitutionality . . . the movants must be deemed likely to prevail 

unless the Government has shown that [the strict scrutiny test is met].” (quotations 

omitted)). Therefore, if Appellants fail to carry their burden of showing a compelling 

interest and closely fitted means, Mr. Awad will have succeeded in carrying his burden of 

making a strong showing of likelihood of success on the merits.   

i.  Compelling State Interest  

We first consider whether Appellants have asserted a compelling interest.  For 

an interest to be sufficiently compelling to justify a law that discriminates among 
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religions, the interest must address an identified problem that the discrimination seeks 

to remedy. See Brown v. Entm’t Merch. Ass’n, 131 S. Ct. 2729, 2738 (2011).  

Appellants must identify an actual concrete problem—“[m]ere speculation of harm does 

not constitute a compelling state interest.”  Consol. Edison Co. of New York, Inc. v. 

Pub. Serv. Comm’n of New York, 447 U.S. 530, 543 (1980); see also Turner 

Broadcasting Sys., Inc. v. FCC, 512 U.S. 622, 644 (1994) (plurality) (“[The government] 

must demonstrate that the recited harms are real, not merely conjectural, and that the 

regulation will in fact alleviate these harms in a direct and material way.”).  

 Supreme Court case law instructs that overly general statements of abstract 

principles do not satisfy the government’s burden to articulate a compelling interest.  For 

example, in Brown, the Supreme Court insisted that “[t]he State must specifically identify 

an actual problem in need of solving . . . .” 131 S. Ct. at 2738 (quotations omitted).  

Similarly, in Watchtower Bible Tract Society of New York, Inc. v. Village of Strauss, 536 

U.S. 150 (2002), the Court rejected the government’s asserted general interest of crime 

prevention in part because “there is an absence of any evidence of a special crime 

problem related to [the challenged discriminatory law] in the record before us.”  Id. at 

169.  

The supplemental briefing order asked how the Establishment Clause issue 

should be analyzed and decided under the Larson test. Appellants provided only one 

sentence on compelling interest. They simply assert that “Oklahoma certainly has a 

compelling interest in determining what law is applied in Oklahoma courts.”  Aplt. Supp. 

Br. at 16.  

Oklahoma’s asserted interest is a valid state concern.  But this general statement 

alone is not sufficient to establish a compelling interest for purposes of this case. 

Appellants do not identify any actual problem the challenged amendment seeks to solve.  

Indeed, they admitted at the preliminary injunction hearing that they did not know of even 

a single instance where an Oklahoma court had applied Sharia law or used the legal 
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precepts of other nations or cultures, let alone that such applications or uses had 

resulted in concrete problems in Oklahoma. See Awad, 754 F. Supp. 2d at 1308; Aplt. 

App. Vol. 1 at 67-68.   

 Given the lack of evidence of any concrete problem, any harm Appellants seek 

to remedy with the proposed amendment is speculative at best and cannot support a 

compelling interest.15  “To sacrifice First Amendment protections for so speculative a 

gain is not warranted . . . .”  Columbia Broad. Sys., Inc. v. Democratic Nat’l Co., 412 

U.S. 94, 127 (1973).  

Because Appellants have failed to assert a compelling interest, they have failed 

to satisfy strict scrutiny. Mr. Awad has therefore made a strong showing that he is likely 

to prevail in a trial on the merits.  

ii.  “Closely Fitted”  

Without a compelling interest based on an actual problem, the second step of the 

strict scrutiny analysis—whether there is a close fit with a compelling state interest—is 

unnecessary and not feasible. See Larson, 456 U.S. at 246-47.  It is unnecessary 

because both a compelling interest and a close fit are required to survive strict scrutiny.  

See id. It is not feasible because we have no concrete problem or compelling interest to 

try to fit with the Save Our State Amendment. One cannot try on a glove to see if it fits 

when the glove is missing.  

Nonetheless, we make the following observation about the “close-fit” or “narrowly 

tailored” step of strict scrutiny. See Grutter v. Bollinger, 539 U.S. 306, 333 (2003) 

(explaining that strict scrutiny’s narrow tailoring requirement measures whether there is a 

                                                 
15 Even if Appellants could identify a problem of sufficient importance to constitute a compelling 
interest, under strict scrutiny they still must demonstrate that their stated justification is the actual 
purpose for the proposed amendment and not a “rationalization[ ] for actions in fact differently 
grounded.” United States v. Virginia, 518 U.S. 515, 535-36 (1996) (citing Weisenburger v. 
Wiesenfeld, 420 U.S. 636, 648 n.16 (1975)). Indeed, this court has emphasized that “[w]e cannot 
and will not uphold a statute that abridges an enumerated constitutional right on the basis of a 
factitious governmental interest found nowhere but in the defendants’ litigating papers.” Colorado 
Christian Univ., 534 F.3d at 1268-69. 



54 

close fit between the means chosen and the compelling interest).  The proposed 

amendment goes further than preventing courts from “applying” Sharia law.  The 

amendment forbids state courts from “considering” those laws. See Aplt. App. Vol. 1 at  

168. Even if the state could identify and support a reason to single out and restrict 

Sharia law in its courts, the amendment’s complete ban of Sharia law is hardly an 

exercise of narrow tailoring.  Appellants have not carried their burden to show why the 

proposed amendment is “closely fitted” to a compelling interest.  See Brown, 131 S. Ct. 

at 2738 (explaining that the government assumes the burden to demonstrate a 

restriction “is narrowly drawn to serve” a compelling interest).  Mr. Awad therefore has 

made a strong showing that he is likely to succeed on the merits.  

2.  Mr. Awad Has Shown He Will Suffer Irreparable Injury If the 
Injunction Is Denied  

 
The second factor is whether irreparable injury is likely without the injunction.  

See Winter, 555 U.S. at 20.  For the same reasons presented in the standing portion of 

this opinion, we disagree with the Appellants’ argument that Mr. Awad faces no injury if 

the injunction is denied.  However, the question here is not just whether Mr. Awad faces 

a concrete and imminent injury, but whether such an injury will be irreparable without the 

injunction.  

“A plaintiff suffers irreparable injury when the court would be unable to grant an 

effective monetary remedy after a full trial because such damages would be inadequate 

or difficult to ascertain.” Dominion Video Satellite, Inc. v. EchoStar Satellite Corp., 269 

F.3d 1149, 1156 (10th Cir. 2001).  Furthermore, “[w]hen an alleged constitutional right is 

involved, most courts hold that no further showing of irreparable injury is necessary.” 

Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (quotations omitted).    

“Damages would be inadequate or difficult to ascertain,” Dominion Video 

Satellite, 269 F.3d at 1156, for a claim of government condemnation of one’s religion. 

Mr. Awad has alleged that if the Oklahoma amendment takes effect, he will suffer such a 
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condemnation injury in violation of constitutional rights.  The district court did not abuse 

its discretion in holding that Mr. Awad is likely to face irreparable injury absent an 

injunction. See Awad, 754 F. Supp. 2d at 1307.  

3.  Mr. Awad Has Made a Strong Showing that his Threatened Injury 
Outweighs the Injury the Appellants Will Suffer Under the Injunction  

 
The third factor concerns the balance of harms.  Under the heightened standard 

of review, Mr. Awad must make a strong showing that his threatened injury outweighs 

any injury to Appellants caused by granting the injunction.  See Summum, 483 F.3d at 

1049.  Appellants argue that the balance weighs in their favor because Oklahoma voters 

have a strong interest in having their politically expressed will enacted, a will manifested 

by a large margin at the polls. But when the law that voters wish to enact is likely 

unconstitutional, their interests do not outweigh Mr. Awad’s in having his constitutional 

rights protected.  See Coal. for Econ. Equity v. Wilson, 122 F.3d 692, 699 (9th Cir. 1997)  

As the Ninth Circuit explained, when a law that voters have approved “affronts 

the federal Constitution—the Constitution which the people of the United States 

themselves ordained and established—the court merely reminds the people that they 

must govern themselves in accordance with the principles of their choosing.”  Id.; see 

also Williams v. Rhodes, 393 U.S. 23, 29 (1968) (“[T]he Constitution is filled with 

provisions that grant Congress or the States specific power to legislate in certain areas; 

these granted powers are always subject to the limitation that they may not be exercised 

in a way that violates other specific provisions of the Constitution.”).    

Appellants admitted at the preliminary injunction hearing that they did not know of 

any instance where an Oklahoma court had applied Sharia law or used the legal 

precepts of other nations or cultures. See Awad, 754 F. Supp. 2d at 1308; Aplt. App. 

157-58. Delayed implementation of a measure that does not appear to address any 

immediate problem will generally not cause material harm, even if the measure were 

eventually found to be constitutional and enforceable.  
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We hold that the district court did not abuse its discretion in deciding that Mr. 

Awad made a strong showing that his threatened injury outweighed any potential harm 

to Appellants in granting the injunction.  See Awad, 754 F. Supp. 2d at 1308.  

4.  Mr. Awad Has Shown the Injunction Would Not Be Adverse to the 
Public Interest  

 
The last factor is whether the preliminary injunction would not be adverse to the 

public interest. See Beltronics, 562 F.3d at 1070.  Appellants argue that the preliminary 

injunction interferes with Oklahomans’ fundamental right to vote, prevents enactment of 

the voters’ will, and “discourages the voters from participating in the election process.”  

Aplt. Reply Br. at 14.  

Federal courts should be wary of interfering with the voting process, but we 

agree with the district court and the Sixth Circuit that “‘it is always in the public interest to 

prevent the violation of a party’s constitutional rights.’”  Awad, 754 F. Supp. 2d at 1308 

(quoting G & V Lounge, Inc. v. Mich. Liquor Control Comm’n, 23 F.3d 1071, 1079 (6th 

Cir. 1994)). “While the public has an interest in the will of the voters being carried out . . . 

the public has a more profound and long-term interest in upholding an individual’s 

constitutional rights.” Id.; see also Cate v. Oldham, 707 F.2d 1176, 1190 (10th Cir. 1983) 

(noting “[t]he strong public interest in protecting First Amendment values”).  

We therefore hold that the district court did not abuse its discretion in determining 

that the preliminary injunction was not adverse to the public interest.  See Awad, 754 F. 

Supp. 2d at 1308.  

*** 

We conclude that the district court did not abuse its discretion in holding that 

each of the preliminary injunction factors weighed in favor of Mr. Awad’s request and 

that he made a strong showing on the substantial likelihood and balance-of-harms 

factors as the heightened standard requires.  We hold that the district court did not 
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abuse its discretion in granting the preliminary injunction.
16  

III. CONCLUSION  

Because Mr. Awad has at least one justiciable claim and because the district 

court did not abuse its discretion in granting the preliminary injunction, we affirm.  

    
 
  

                                                 
16 Appellants raised the issue of severability of the Sharia law portions of the amendment for the 
first time to this court in post-oral argument supplemental briefing.  Their argument consisted of 
one sentence and cited no authority, stating that if this court decides the Sharia law provisions in 
the amendment render the amendment invalid, “the court should simply treat the explicatory 
example as surplusage, and strike it.”  Because this issue has not been adequately briefed, we 
do not address it.  See United States v. Cooper, 654 F.3d 1104, 1128 (10th Cir. 2011) (“It is well-
settled that arguments inadequately briefed in the opening brief are waived.” (quotations 
omitted)). 
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