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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
AUGUST 2011 

 
 
I. CRIMINAL LAW 
 

A. Peters v.  Commonwealth, 345 S.W.3d 838 (Ky. 2011). 
 
Opinion of the Court by Justice Schroder. All sitting; all concur. Appellant 
was convicted of second-degree manslaughter, first-degree fleeing or 
evading, two misdemeanor convictions, and being a second-degree 
persistent felony offender. The charges arose from a single-car crash, 
which killed the Appellant's passenger, while the Appellant was allegedly 
under the influence of methamphetamine. A nurse took the Appellant's 
blood, and it was sent to the Kentucky State Police for testing. A lab 
report indicated that the Appellant was under the influence of 
methamphetamine. At trial, the lab technician who prepared the report 
was unavailable, and a technician who had not prepared the report or 
tested the sample testified in his place. 

 
The Supreme Court held that, pursuant to Melendez-Diaz v. 
Massachusetts, 557 U.S. 305 (2009), the lab report was a testimonial 
statement, and it was error to admit the report and its contents in the 
absence of the declarant (the lab technician who prepared the report). 
However, the issue was not preserved at trial, and the Court concluded 
that the error was not palpable, because considerable other evidence 
supported the inference that the Appellant was driving under the influence 
of methamphetamine. The Court also held that an audiotape of the 
arresting officer's call to dispatch was proper rebuttal evidence when the 
Appellant denied having heard sirens. The Court reversed the portion of 
the judgment imposing costs and fines upon the Appellant, who was 
indigent. 
 

B. Anderson v. Commonwealth, 352 S.W.3d 577 (Ky. 2011). 
 
Opinion of the Court by Justice Abramson. All sitting; all concur. A jury 
convicted Anderson of assault in the first degree and, finding him to be a 
persistent felony offender (PFO) in the second degree, sentenced him to 
twenty years imprisonment. On appeal, Anderson argued the trial court 
committed reversible error (1) by denying his motion for a directed verdict; 
(2) by failing to suppress statements made during an interview with the 
police; and (3) by instructing the jury to determine his PFO status before 
determining the sentence for his assault conviction. 
 
The Court agreed there was insufficient proof of a "serious physical 
injury," a necessary element of assault in the first degree, KRS 508.010, 
where the proof only showed the victim received a cut on his jaw bone, 
was sutured and released from the hospital the same day, and did not 
require subsequent medical care. Accordingly, the Court reversed. The 
Court addressed Anderson's argument concerning the trial court's failure 
to suppress his statements to police because it could recur upon retrial on 
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the lesser-included assault charges. On this issue, the Court held the trial 
court properly admitted Anderson's statements after correctly finding he 
was not so intoxicated as to make his statements unreliable or 
involuntary. Further, admission of the statements Anderson made on his 
cell phone did not violate his Miranda rights because they were made 
prior to police questioning and to a third party. Finally, finding it unlikely to 
recur at retrial, the Court declined to address at length Anderson's 
argument regarding the jury instructions but did note the trial court 
improperly required the jury to determine Anderson's PFO status before 
determining his sentence for the assault conviction and reminded trial 
courts to adhere to the procedure prescribed in Commonwealth v. 
Reneer, 734 S.W.2d 794 (Ky. 1987). 
 

C. Turner v. Commonwealth, 345 S.W.3d 844 (Ky. 2011). 
 

Opinion of the Court by Justice Noble. All sitting; all concur. Turner was 
convicted of first-degree sexual abuse and incest and was sentenced to 
twenty-two years in prison. The Court affirmed Turner's conviction for 
incest, but reversed the conviction for first-degree sexual abuse and 
remanded for re-entry of judgment and sentencing. 
 
Turner argued that the Commonwealth had failed to prove that the 
offenses occurred in Boyle County, where he was tried. The Court held 
that, although the Commonwealth had the burden of proving venue, 
Turner waived any right to challenge his conviction on venue grounds by 
failing to make a timely motion to transfer the prosecution to the proper 
county. The Court further held that venue is not an element of either first-
degree sexual abuse or incest. For these reasons, Turner's challenge to 
his convictions based on improper venue failed. 
 
The Court reversed Turner's conviction for sexual abuse. The version of 
the first-degree sexual abuse statute under which Turner was convicted 
did not go into effect until July 2008, and his conduct did not constitute 
first-degree sexual abuse under the previous version of the statute. The 
jury instruction required the jury to find that Turner committed first-degree 
sexual abuse between December 2005 and July 2008. The instruction 
therefore allowed the jury to convict Turner of first-degree sexual abuse 
for conduct committed during a three-and-a-half year period when the 
conduct was not punishable as first-degree abuse. 
 

D. Commonwealth v. Leinenbach, 351 S.W.3d 645 (Ky. 2011). 
 

Opinion of the Court by Justice Cunningham. Chief Justice Minton not 
sitting. The instructions on a single charge of rape allowed the jury to find 
Appellant guilty for either of two distinct instances of rape by forcible 
compulsion. Though expressing doubt that the instructions were 
erroneous, the Court assumed error nonetheless for purposes of 
Appellant's ineffective assistance of counsel claim. Even assuming error, 
Appellant was unable to establish that he was prejudiced by any such 
error and, therefore, failed to satisfy the requirements of Strickland v. 
Washington. Because the evidence supported a conclusion that Appel-
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lant in fact committed both instances of rape by forcible compulsion, he 
was not prejudiced where he was ultimately convicted of only one count, 
notwithstanding that the jury was permitted to "choose" which instance 
supported the conviction. 
 

II. FAMILY LAW/SUPPORT 
 
Commonwealth v. Marshall, 345 S.W.3d 822 (Ky. 2011).  
 
Opinion of the Court by Chief Justice Minton. All sitting. Supreme Court affirmed 
Court of Appeals decisions vacating Johnson's and Marshall's probation 
revocations for failure to make child support payments required as conditions of 
probation under plea agreements. Issues/holdings include: 1) analysis required 
under Bearden v. Georgia, 461 U.S. 660 (1983) for considering probation 
revocation for failure to pay fines or restitution applies to considering probation 
revocation for failure to pay child support; 2) thus, trial court considering 
probation revocation for failure to pay child support must consider a) whether 
defendant made sufficient bona fide attempts to make payments and if so, b) 
whether alternatives to imprisonment would fulfill Commonwealth's interests in 
punishment and deterrence; 3) such Bearden analysis requirements apply even 
when defendant has pled guilty to flagrant non-support and has agreed to pay 
child support as probation condition under terms of plea agreement, 4) trial court 
must make specific findings on the record of Bearden factors, although such 
findings do not necessarily have to be in writing, and 5) trial court may properly 
focus consideration on post-plea changes where defendant pled guilty to flagrant 
non-support and specifically agreed to pay child support as probation condition 
under plea agreement. Justice Cunningham dissented by separate opinion, in 
which Justice Scott and Justice Venters joined. 
 

III. MUNICIPALITIES 
 

Madison County Fiscal Court v. Kentucky Labor Cabinet, 352 S.W.3d 572 (Ky. 
2011). 

 
Opinion of the Court by Justice Venters. All sitting. All concur. On appeal from a 
judgment of the Franklin Circuit Court, the Supreme Court of Kentucky held: 1) 
that municipalities and local government entities were not immune from suit by, 
or on behalf of, local firefighters to recover underpayment of wages due to 
improper calculation of firefighters' overtime compensation; 2) that the Kentucky 
Labor Cabinet had jurisdictional authority under KRS Chapter 337 to pursue 
administrative action to compel municipalities and local governments to pay the 
unpaid portions of overtime pay owed to their firefighter-employees. 

 
IV. WORKERS' COMPENSATION 
 

A. Abel Verdon Constr. v. Rivera, 348 S.W.3d 749 (Ky. 2011). 
 
Opinion of the Court. All sitting; all concur. Rivera sought workers' com-
pensation benefits from Verdon for injuries sustained when he fell through 
a hole in the second floor of a home that Verdon was constructing. 
Verdon denied liability on the grounds that Rivera was not working as an 
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employee and was an "unauthorized alien" for whom the Immigration 
Reform and Control Act of 1986 (IRCA) preempted the application of 
Chapter 342. The ALJ found Rivera to be Verdon's employee; determined 
his average weekly wage; and awarded TTD benefits followed by triple 
benefits for partial disability. The ALJ refused to certify Rivera's expert to 
testify concerning Verdon's alleged safety violation and concluded that no 
violation was applicable. The Court of Appeals determined subsequently 
that the Board erred by reversing the refusal to certify the safety expert 
but determined that KRS 342.165(1) did not require expert testimony; 
found that the Board did not err by remanding for additional consideration 
of a safety violation under the statute; and affirmed otherwise. The Court 
also determined that the IRCA did not preempt the application of Chapter 
342. The Supreme Court affirmed. The Court held that substantial 
evidence supported the finding that Rivera was Verdon's employee and 
also held that the IRCA did not preempt KRS 342.640(1), which provides 
workers' compensation coverage without regard to the legality of the 
employment relationship. The Court also held that substantial evidence 
supported the findings with respect to Rivera's average weekly wage for 
less than thirteen weeks' employment as well as the date for terminating 
TTD. Finally, the Court noted evidence in the record that residential 
construction regulations imposed certain requirements concerning fall 
protection at the time of the injury and that KRS 342.165(1) does not 
require expert testimony. Noting also that nothing covered or barricaded 
the hole through which Rivera fell, the Court concluded that the ALJ must 
analyze the evidence to determine what regulation governed the facts; 
whether it required the employer to have some form of fall protection in 
place at the time of Rivera's accident; and, if so, whether the failure to 
have such protection helped to cause the accident.  Justice Scott 
concurred separately with respect to KRS 342.610(1). 
 

B. Graham v. TSL, Ltd., 350 S.W.3d 430 (Ky. 2011). 
 
Opinion of the Court. All sitting; all concur. Graham was a Kentucky 
resident who spent a majority of his time in no one state when working as 
a trucker. TSL had corporate offices in Missouri and Ohio but no Kentucky 
office. Graham sought workers' compensation benefits in Kentucky for an 
injury that occurred in New Jersey. He stated that he telephoned TSL's 
Missouri offices seeking employment and faxed the information requested 
by TSL's representative, who reviewed it during their phone conversation 
and told him that he could "start tomorrow." He traveled to TSL's Missouri 
offices, where he completed various requirements before receiving his 
truck and beginning to work. The ALJ dismissed the claim for lack of 
jurisdiction under KRS 342.670(1) and (5) based on TSL's evidence that it 
issues a letter for hire only after the applicant satisfies all pre-employment 
requirements, which Graham did in Missouri. The ALJ reasoned that 
Graham "may have been assured employment over the telephone line 
while he was in Kentucky" but that the contract of hire was made in 
Missouri. The Workers' Compensation Board and Court of Appeals 
affirmed. The Supreme Court also affirmed, noting that a contract is made 
at the time the last act necessary for its formation is complete and at the 
place where that act is performed. The Court acknowledged that a 
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contract made by telephone is made in the place where the acceptor 
speaks his acceptance. It concluded, however, that the record supported 
the All's finding that no contract was formed until the claimant completed 
TSL's pre-employment requirements in Missouri. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
SEPTEMBER 2011 

 
 

I. CRIMINAL LAW 
 

A. Jones v. Commonwealth, 2011 WL 4431151 (Ky. Sep. 22, 2011). 
 
Opinion of the Court by Justice Schroder. All sitting; all concur. The 
defendant was found guilty but mentally ill of murder for shooting a 
neighbor on the neighbor's property. The defendant argued at trial that he 
shot the neighbor in self-defense. Over defense objection, the Common-
wealth received a "no duty to retreat" jury instruction on behalf of the 
victim. The instruction was based on KRS 503.055(3), and stated that a 
person who is not engaged in an unlawful activity and has a right to be in 
a place has no duty to retreat and has the right to stand his ground and 
meet force with force, including deadly force, if necessary to prevent 
death or great bodily harm or to prevent a felony involving the use of 
force. 

 
The Supreme Court reversed the conviction, holding that KRS Chapter 
503 (General Principles of Justification), when viewed as a whole, was 
meant to apply to the conduct of the person who is subject to criminal 
prosecution, and not to the conduct of the victim. Without deciding 
whether a defendant would be entitled to a "no duty to retreat" instruction, 
the Court held that the instruction was erroneous when given on behalf of 
the victim. The Supreme Court also held that the trial court did not abuse 
its discretion in excluding evidence about the defendant's delusions while 
he was in jail, and that it was improper for the prosecutor to ask the 
defendant to comment on the veracity of certain witnesses. The Court 
reversed and remanded for a new trial. 
 

B. Stanton v. Commonwealth, 349 S.W.3d 914 (Ky. 2011). 
 
Opinion of the Court by Justice Abramson. All sitting. Following the denial 
of his motion to suppress his confession, the defendant pled guilty to 
charges that he raped and sodomized his stepson. Upholding the trial 
court's suppression ruling, the Supreme Court held that the defendant's 
confession was not coerced by a social worker's accurately informing him 
that unless he cooperated with investigators the defendant's two other 
children could be removed from the home. Chief Justice Minton and 
Justices Cunningham, Noble, Scott and Venters concurred. Justice 
Schroder concurred in result only. 

 
C. Walker v. Commonwealth, 349 S.W.3d 307 (Ky. 2011).  

 
Opinion of the Court by Justice Abramson. All sitting; all concur. 
Defendant was convicted, among other things, of burglary and murder for 
having entered his ex-girlfriend's home where he beat and strangled to 
death the ex-girlfriend's boyfriend. Upholding the conviction, the Supreme 
Court held (1) that the introduction into evidence of the defendant's entire 
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interrogation video, including the interrogator's questions and comments, 
did not violate the evidence rules and was not unduly prejudicial; (2) that 
the trial court's opening remarks concerning how a witness's credibility 
might be assessed did not amount to palpable error; and (3) that the 
burglary instruction was not ambiguous so as to call into question the 
jury's unanimity. 
 

D. Turpin v. Commonwealth, 350 S.W.3d 444 (Ky. 2011). 
 

Opinion of the Court by Justice Abramson. All sitting; all concur. 
Defendant was convicted of being a felon in possession of a firearm and 
was found to be a first-degree persistent felony offender. Because of his 
PFO status, he was given an enhanced sentence of twenty years. 
Upholding the sentence, the Supreme Court held that a twenty-year 
sentence for a third felony offense, even if all the offenses were class-D 
felonies and non-violent, did not violate the state and federal constitu-
tional guarantees against cruel and unusual punishment. 
 

E. York. v. Commonwealth, 353 S.W.3d 603 (Ky. 2011). 
 

Opinion of the Court by Justice Cunningham. All sitting; all concur. 
Particular characteristics of a person's voice – such as tone, accent, or 
speech impediment – are physical characteristics. Therefore, the Fifth 
Amendment is not implicated where a defendant is required to demon-
strate his voice for the jury so that a witness may make a courtroom 
identification. Any possible prejudice is further reduced where the 
defendant utters an innocuous phrase, rather than repeating words 
alleged to have been spoken by the defendant previously. 
 

F. Whittle v. Commonwealth, 352 S.W.3d 898 (Ky. 2011). 
 

Opinion of the Court by Justice Noble. Whittle was convicted of 
possession of marijuana, trafficking in cocaine, tampering with physical 
evidence, and being a first-degree persistent felony offender. The police 
observed Whittle running away from them and tossing a bag containing 
white powder onto the sidewalk. The white powder was later determined 
by the state crime lab to be cocaine. The chemist at the state crime lab 
who authored the report identifying the powder as cocaine was unable to 
testify at trial because he was ill, and so the director of the lab testified in 
his place. The director read from and discussed the report, which was 
then admitted into evidence. 
 
Applying the recent U.S. Supreme Court cases Melendez-Diaz v. 
Massachusetts, 557 U.S. 305 (2009) and Bullcoming v. New Mexico, 131 
S.Ct. 2705 (2011), this Court held that Whittle was entitled to confront the 
chemist who wrote the report. The violation of Whittle's right to confron-
tation was not harmless error with respect to the charges of trafficking in 
cocaine and tampering with physical evidence, but it was harmless with 
respect to the charge of possession of marijuana. Accordingly, the convic-
tions for trafficking and tampering were reversed, and the conviction for 
possession of marijuana was affirmed. Because the two felony convic-
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tions were reversed, the PFO conviction was also vacated. Chief Justice 
Minton and Justices Abramson, Cunningham, Scott and Venters con-
curred. Justice Schroder concurred in result only. 
 

G. Mullins v. Commonwealth, 350 S.W.3d 434 (Ky. 2011). 
 

Opinion of the Court by Justice Noble. All sitting, all concur. Mullins was 
convicted of murder, tampering with physical evidence, and being a 
persistent felony offender in the first degree. The charges arose from the 
shooting death of a man who went to a house to buy marijuana. Mullins 
admitted that he had been on the porch of the house when the shooting 
occurred but denied any involvement. 
 
Mullins's conviction for tampering with physical evidence was based on 
evidence that he removed the murder weapon from the crime scene. 
There was evidence that Mullins was the shooter, that he got into a 
friend's car immediately after the shooting, that he was seen with a shiny 
object in his hand when he got in the car, and that a police search at the 
scene several months after the shooting failed to turn up a gun. But this 
evidence was not enough to support a charge of tampering under KRS 
524.100 without evidence of some additional act demonstrating an intent 
to conceal. The statute requires that a defendant destroy, mutilate, con-
ceal, remove, or alter physical evidence with intent to impair its 
availability. Simply leaving the crime scene with the weapon does not 
show an intent to impair its availability; instead, it is reasonable to infer 
that the defendant's primary intent was to get himself away from the 
scene. Accordingly, the Court reversed Mullins's conviction for tampering.  
Mullins's other assignments of error were without merit. The conviction for 
murder was affirmed, and the case was remanded to Fayette Circuit 
Court. 

 
H. Ordway v. Commonwealth, 352 S.W.3d 584 (Ky. 2011). 

 
Opinion of the Court. All sitting. Following the execution of a search 
warrant at defendant's girlfriend's apartment, police found sufficient 
evidence to link defendant to a string of robberies, burglaries, and thefts. 
At trial, defendant was convicted of three counts of first-degree robbery, 
ten counts of third-degree burglary, six counts of TBUT over $300, 
receiving stolen property and PFO I, and was sentenced to a total of 70 
years. On appeal, defendant argued that the Commonwealth was 
collaterally estopped from litigating the issue of whether he was armed 
during the robberies because he was acquitted on the charge of 
possession of a handgun by a convicted felon; that his constitutional 
rights were violated by the search of his girlfriend's apartment; that the 
jury instructions on nine counts of burglary in the third degree were 
improper; and that he was erroneously convicted of two thefts arising 
from a single offense. The Supreme Court held that collateral estoppel did 
not bar defendant's prosecution for robbery and that defendant did not 
have standing to contest the search of his girlfriend's apartment. 
However, with respect to the jury instructions, the Court held that giving 
identical jury instructions on nine counts of third degree burglary were 
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improper, requiring reversal on those convictions. The Court also vacated 
one of defendant's theft convictions after determining that he was 
erroneously convicted of two thefts arising from a single offense. Chief 
Justice Minton and Justices Noble, Schroder and Venters concurred. 
Justice Abramson concurred in result only. Justice Cunningham and 
Justice Scott dissented. 
 

II. WRITS 
 

A. Commonwealth v. Peters, 353 S.W.3d 592 (Ky. 2011). 
 
Opinion of the Court by Justice Schroder. All sitting; all concur. The 
defendant was charged with DUI, first offense in district court. The 
prosecutor objected to producing the complaining witness (the arresting 
officer) for a pretrial conference. The district court entered an order 
requiring the Commonwealth to produce the arresting officer at a pretrial 
conference to be interviewed by the defense attorney. The Common-
wealth requested a writ of prohibition from the circuit court, which was 
granted. The Court of Appeals overturned the writ. The Supreme Court 
then granted discretionary review. 
 

The Supreme Court reversed the Court of Appeals and reinstated the 
circuit court's writ of prohibition. The Court first held there would be no 
adequate remedy on appeal, and that the case falls in the "special cases" 
subcategory of writ where correction of the error is necessary in the 
interest of the orderly administration of justice. Upon review of the various 
rules dealing with criminal pretrial procedure, including RCr 8.03, RCr 
7.24, and RCr 7.10 through RCr 7.20, the Court concluded that the district 
court acted erroneously in requiring the arresting officer to be interviewed 
at the pretrial conference. The Court noted, however, that given the wide 
discretion trial courts need regarding pretrial proceedings, the trial was 
within its discretionary powers to order the Commonwealth to produce the 
arresting officer at a pretrial conference, as long as the purpose was not to 
compel the witness to be interviewed. 
 

B. Minix v. Roberts, 350 S.W.3d 449 (Ky. 2011).  
 
Opinion of the Court by Justice Venters. Justice Noble not sitting. The 
Court of Appeals denied Appellant's petition for a writ of prohibition to bar 
a county attorney's operation of a mediation program to resolve criminal 
complaints prior to filing of formal charges. On appeal, the Supreme Court 
held: (1) denial of the petition was proper because a writ of prohibition 
may be issued only against judicial officers, and neither the county 
attorney nor his program's mediator was a judicial officer; (2) the county 
attorney's mediation program did not constitute an action of the district 
court because the district court's jurisdiction over persons accused of a 
criminal offense does not arise until the issuance of a warrant or sum-
mons, or presentment of defendant to the court following a warrantless 
arrest; (3) original subject matter jurisdiction over actions for injunctive 
relief under CR 65 or actions for declaration of rights under KRS 418.040 
lies within the circuit court, not the Court of Appeals. Chief Justice Minton 



11 

and Justices Abramson, Cunningham and Schroder concurred. Justice 
Scott concurred in result only. 
 

III. FAMILY LAW 
 

A. Shafizadeh v. Bowles, 2011 WL 4431144 (Ky. Sep. 22, 2011). 
 
Opinion of the Court by Justice Cunningham. All sitting; all concur. 
Supreme Court affirmed the Court of Appeals' denial of Appellant's 
petition for a writ of prohibition. Pursuant to their divorce decree, Appel-
lant and his ex-wife had joint custody of their children. Appellant's wife 
sought court approval to relocate with the children outside of the 
jurisdiction. Appellant claimed that the relocation constituted a modifica-
tion of custody. Supreme Court held that a joint custodial parent's reloca-
tion with children outside the jurisdiction is properly construed as a 
modification of timesharing, not custody, as long as the other parent's 
decision making authority for the children is unaltered. 
 

B. Anderson v. Johnson, 350 S.W.3d 453 (Ky. 2011).  
 
Opinion of the Court by Justice Noble. All sitting. The Franklin Circuit 
Family Court denied Anderson's motion for a change in timesharing of the 
parties' minor child to allow her to relocate with the child. The Court of 
Appeals affirmed the denial. Anderson argues that the family court's order 
cannot stand because no findings of fact were made. Johnson responds 
that no findings of fact are required for a motion pursuant to CR 52.01, 
and he further responds that Anderson has failed to preserve any issues 
for appeal. 
 
This Court held that, although a motion for modification of timesharing or 
visitation is termed a "motion," it is actually an "action[] tried upon the 
facts without a jury" under CR 52.01. Thus, specific findings of fact and 
separate conclusions of law are required. 
 
This Court further held that Anderson was not required under CR 52.04 to 
file a motion with the family court requesting findings of fact, because the 
family court made no findings of fact at all. CR 52.04 applies if the court 
makes a good faith effort to make findings of fact but misses some key 
fact in its findings. In such a situation, the litigant must assist the court by 
requesting that specific finding. In this case, the family court made no 
findings of fact, and so CR 52.04 does not apply and Anderson was 
properly before this Court. Chief Justice Minton and Justices 
Cunningham, Schroder and Scott concurred. Justices Abramson and 
Venters concurred in result only. 
 

IV. BOARD OF CLAIMS 
 
Greene v. Commonwealth, 349 S.W.3d 892 (Ky. 2011). 

 
Opinion of the Court by Special Justice Rhoads. Chief Justice Minton and Justice 
Abramson not sitting. King was a Master Commissioner appointed for a four year 
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term; he was not reappointed per statute but continued to serve in that capacity 
for an additional ten years. During the course of his "term" as master 
commissioner, he criminally withheld over $300,000.00 in funds from judicial 
sales. Action was brought in the Board of Claims by heirs of one such sale 
against King, Judge Winchester (the appointing judge) and the Administrative 
Office of the Courts. The Board of Claims dismissed for lack of jurisdiction and 
the Court of Appeals affirmed on other grounds. The Court held that the Board of 
Claims Act authorizes suit against the all branches of the Commonwealth within 
the Board of Claims for negligent ministerial acts of state officers, agents and 
employees. Under this finding King's acts do not meet the Act because they were 
intentional, whether AOC is the employer of King is moot and AOC is not the 
employer of Judge Winchester who is an elected constitutional officer so they are 
not proper parties. However, Judge Winchester failed to perform the ministerial 
act of reappointing King as master commissioner and verifying his bond 
requirement and so the claimants may bring an action in the Board of Claims to 
determine whether the Appellants suffered damages as a proximate cause of any 
alleged negligence in Judge Winchester's ministerial duties. Allowing such a 
claim in the Board of Claims does not diminish Judge Winchester's judicial 
immunity. Justices Schroder, Scott and Venters concurred. Justice Noble 
dissented by separate opinion, in which Justices Cunningham and Special 
Justice Connolly joined. 
 

V. LIENS 
 
Dreamers, LLC v. Don's Lumber & Hardware, Inc., 2011 WL 4431170 (Ky. 
Sep. 22, 2011). 

 
Opinion of the Court by Justice Noble. All sitting; all concur. The Dreamers, LLC 
("Dreamers") allegedly failed to pay Don's Lumber for the materials it used to 
build a house. Don's Lumber obtained summary judgment against Dreamers for 
the debt, and the house was ordered sold. After making several unsuccessful 
procedural efforts to delay the sale, on the day of the sale Dreamers paid the full 
judgment amount of $48,309.95 to Don's Lumber. Dreamers continued to pursue 
a direct appeal of the trial court's order. Don's Lumber filed a motion to dismiss 
the appeal as moot because the judgment had been paid. The Court of Appeals 
entered an order dismissing the appeal. 
 
This Court granted discretionary review to consider whether a party must 
specifically reserve a right to appeal when paying a judgment in full in lieu of a 
supersedeas bond if the appeal is to continue. Although payment of a judgment 
can extinguish the right of appeal where the payment is part of a settlement or 
compromise, there must be clear and decisive evidence of such an agreement 
before a party will be deemed to have waived his right of appeal. Here, there was 
not clear and decisive evidence of waiver, and so the Court of Appeals erred in 
dismissing Dreamers' appeal. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
OCTOBER 2011 

 
 
 

I. CAUSE OF ACTION 
 
St. Luke Hosp., Inc. v. Straub, 354 S.W.3d 529 (Ky. 2011).  

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. Supreme 
Court reversed the decision of the Court of Appeals and reinstated the trial 
court's judgment. Supreme Court held that an action for money damages under 
KRS 446.070 is not available for alleged constitutional violations. Issues/holdings 
include: 1) in relation to KRS 446.070, the word "statute" will not be interpreted to 
mean constitution; 2) because adequate remedies existed at law, the Court 
declined to recognize a new tort cause of action under Bivens v. Six Unknown 
Named Agents, 403 U.S. 388 (1971); 3) the trial court did not err when it refused 
to answer jury questions during deliberations; and 4) the trial court did not 
commit reversible error when it allowed evidence at trial of Straub's use of 
profanity or drugs. 
 

II. CORPORATIONS 
 
Shawnee Telecom Resources, Inc. v. Brown, 354 S.W.3d 542 (Ky. 2011). 

 
Opinion of the Court by Justice Abramson. All sitting; all concur. In a dissenter's 
rights action under the Business Corporations Act, KRS Chapter 271B, both 
parties appealed from the trial court's appraisal of the dissenting shareholder's 
shares. Ruling in favor of the dissenter, the Court of Appeals held that her shares 
should not have been discounted for their lack of marketability. Affirming in part, 
the Supreme Court agreed that in a Chapter 271B appraisal proceeding, the 
dissenting shareholder is entitled to "fair value" which is his or her proportionate 
share of the company's value as a going concern as opposed to fair market 
value, the value applicable in a hypothetical sale of the shares to a willing buyer. 
Value can be determined under any method generally recognized in the business 
appraisal field for which there is supporting evidence and thus the Court of 
Appeals erred in categorically rejecting valuations under the net asset method. 
Fair value can include appropriate entity level discounts and premiums, where 
there is supporting expert testimony but shareholder level discounts for lack of 
control or lack of marketability are generally inappropriate. 
 

III. CRIMINAL LAW 
 

A. Chavies v. Commonwealth, 354 S.W.3d 103 (Ky. 2011).  
 

Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Chavies was convicted of manufacturing methamphetamine; receipt of 
stolen property worth $500 or more, but less than $10,000; and being a 
second-degree persistent felony offender. The Supreme Court affirmed 
his conviction, finding that (1) the trial court properly denied Chavies's 
motions to suppress the evidence seized in the search of his vehicle; (2) 



14 

the trial court did not err by denying Chavies's motion for a directed 
verdict for the offense of manufacturing methamphetamine; (3) Chavies 
affirmatively waived the sufficiency of the evidence issue for the offense 
of receipt of stolen property; and (4) the trial court erred in allowing the 
introduction of dismissed and amended charges in the penalty phase of 
Chavies' trial, but the unpreserved error was not a sentencing issue and 
did not rise to the level of palpable error. 

 
B. Noakes v. Commonwealth, 354 S.W.3d 116 (Ky. 2011). 

 
Opinion of the Court by Justice Scott. All sitting; all concur. Appellant was 
convicted of murder and attempted murder following a jury trial at which 
the only contested issue was whether he was criminally responsible for 
his actions. On appeal, Appellant argued that the trial court erred by: (1) 
denying his motion for a limited directed verdict on the question of guilt for 
the murder charge; (2) instructing the jury that the definition of insanity did 
not include an abnormality manifested only by repeated criminal conduct; 
(3) instructing the jury that Appellant was required to prove the existence 
of extreme emotional disturbance (EED) beyond a reasonable doubt; and 
(4) allowing the Commonwealth to engage in a pattern of prosecutorial 
misconduct. 
 
The Supreme Court determined that no error had been committed and 
upheld Appellant's conviction. Specifically, the Court held that Appellant 
was not entitled to a directed verdict because there was sufficient 
evidence to support his conviction for a crime related to the homicide. 
With regard to the insanity instructions, the Court found that there was no 
error because the instruction properly recited the standard set forth in 
KRS 504.020. The Court also held that Appellant could not seek to 
reverse his conviction based on the allegedly erroneous EED instruction 
because the instruction given was the one he requested. Finally, the 
Court held that alleged evidentiary errors do not constitute prosecutorial 
misconduct. 

 
C. Lawton v. Commonwealth, 354 S.W.3d 565 (Ky. 2011). 

 
Opinion of the Court by Justice Noble. All sitting; all concur. Lawton was 
convicted by a Fayette County jury of escape in the second degree and of 
being a persistent felony offender in the second degree. The charges 
arose when Lawton, who was serving a misdemeanor sentence in the 
Home Incarceration Program (HIP), removed an electronic monitoring 
device from his ankle and left the home where he was supposed to 
remain under the terms of his HIP agreement. 
 

The Court held that Lawton could be properly convicted of second-degree 
escape under the portion of the statute that reads: "A person is guilty of 
escape in the second degree when he escapes from a detention facility 
...." KRS 520.030(1). For the purposes of the Home Incarceration 
Program, a home is a "detention facility," and escape from such a home 
can constitute second-degree escape. 
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However, the Court reversed Lawton's convictions because the jury 
instructions given did not properly list all the required elements for 
second-degree escape. The Court provided sample instructions to be 
used in future prosecutions for escape from home incarceration. 
 

IV. CUSTODY CREDIT 
 

Bard v. Commonwealth, 359 S.W.3d 1 (Ky. 2011). 
 

Opinion of the Court by Justice Scott. Cunningham, Noble, Schroder, and 
Venters, JJ., concur. Minton, C.J., dissents by separate opinion. Abramson, J., 
not sitting. In 2002, Appellant was sentenced to twenty years in prison for a 
murder that took place in 1993. The trial court's judgment provided that Appellant 
was "entitled to credit for time spent in custody prior to sentencing, said time to 
be calculated by the Division of Probation and Parole." At the time of sentencing, 
Probation and Parole presented the trial court with its calculation of Appellant's 
presentencing custody credit, 3,086 days. Six years later, the Department of 
Corrections determined that Appellant had served his sentence, based on the 
award of 3,086 days of custody credit, and released him from prison. Several 
days later, Corrections asserted that Appellant's presentencing custody credit 
had been miscalculated. As a result, it modified Appellant's credit to 1,449 days 
and reincarcerated him. 

 
On appeal, the Supreme Court held that the Department of Corrections lacked 
the authority to modify Appellant's presentencing custody credit. The Court 
reasoned that, under the plain language of the version of KRS 532.120(3) that 
was in effect at the time of Appellant's sentencing and reincarceration, the duty to 
award presentencing custody credit was vested exclusively in the trial court. The 
Court found that the trial court had incorporated by reference Probation and 
Parole's initial calculation of 3,086 days and that Corrections could not subse-
quently reduce Appellant's credit. The Court also noted that any error in the trial 
court's judgment was judicial, not clerical, and could not be corrected under RCr 
10.10 or CR 60.02. 
 

V. FAMILY LAW 
 

A. Commonwealth, Cabinet for Health and Family Services v. Ivy, 353 
S.W.3d 324 (Ky. 2011). 

 
Opinion of the Court by Justice Abramson. Minton, D.J.; Noble, Schroder, 
and Venters, JJ., concur. Cunningham, J., concurs in part and dissents in 
part by separate opinion in which Scott, J. joins. In a contempt proceeding 
to enforce a child-support order, notwithstanding the fact that the child-
support obligor's sole source of income was a monthly benefit under the 
federal Supplementary Security Income program (SSI), the family court 
held her in contempt for having failed to make payments. Holding that an 
SSI recipient has no ability to pay child support, the Court of Appeals 
reversed and remanded for an order abrogating the support obligation. 
Reversing in part, the Supreme Court held that the receipt of SSI benefits 
does not preclude a child-support obligation, but that the trial court retains 
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broad discretion to deviate from the statutory amount of that obligation so 
as to avoid unduly burdening the recipient. 
 

B. Keifer v. Kiefer, 354 S.W.3d 123 (Ky. 2011).  
 

Opinion of the Court by Justice Venters. All sitting. All concur. Issue 
presented: Whether the trial court's failure to include specific findings of 
fact in post-decree order modifying the terms of child visitation indicated 
its failure to reflect consideration of the factors set forth in KRS 
403.270(2) relating to custody determinations, and thus, required 
reversal. Held: CR 52.01 and the applicable sections of KRS Chapter 403 
require written findings of fact in all orders affecting child custody. 
However, where trial judge had made adequate findings of fact at the 
conclusion of the hearing on the video record, reversal of judgment was 
limited to the entry of a new judgment that properly reflected in writing the 
trial court's findings. 
 

VI. JURY INSTRUCTIONS 
 

University Medical Center, Inc. v. Beglin, 2011 WL 5248303 (Ky. Oct. 27, 2011). 
 

Opinion of the Court by Justice Venters. All sitting; Minton, C.J., Abramson, 
Noble, and Schroder, JJ., concur. Scott, J., concurs in part and dissents in part 
by separate opinion, in which Cunningham, J., joins. Issues presented: (1) 
whether trial court's giving of a missing evidence instruction was proper; (2) 
whether it was permissible here to hold an employer liable for punitive damages 
based upon the gross negligence of an employee. Held: (1) missing evidence 
instruction should be given when it may be reasonably believed that material 
evidence within the exclusive possession and control of a party, or its agents or 
employees, was lost without explanation or is otherwise unaccountably missing. 
The trier of fact may infer that the evidence was intentionally and in bad faith 
destroyed or concealed by the party possessing it and that the evidence, if 
available, would be adverse to that party or favorable to his opponent. In this 
case, the evidence supported an inference that the Hospital intentionally and in 
bad faith destroyed the missing document, and so the missing evidence 
instruction was properly given; and (2) pursuant to KRS 411.184(3) that "In no 
case shall punitive damages be assessed against a principal or employer for the 
act of an agent or employee unless such principal or employer authorized or 
ratified or should have anticipated the conduct in question," under facts at bar, 
there was insufficient evidence that had Hospital authorized, ratified or could 
have anticipated the nurse's conduct which led to the injury of the patient, and 
thus the trial court erred by giving a punitive damages instruction against the 
Hospital. 
 

VII. STATUTE OF LIMITATIONS 
 

Interlock Industries, Inc. v. Rawlings, 358 S.W.3d 925 (Ky. 2011).  
 

Opinion of the Court by Justice Schroder. Minton, C.J.; Abramson, Cunningham, 
and Noble, JJ., concur. Scott, J., concurs in part and dissents in part by separate 
opinion in which Venters, J., joins. The plaintiff, a truck driver, was injured while a 
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forklift unloaded aluminum bundles from his truck. One of the bundles fell on the 
plaintiff as he was rolling up the straps that had been used to secure his load. 
The plaintiff filed suit thirteen months after the accident. 
 
The Supreme Court held that Kentucky's general one-year statute of limitations 
for personal injury applied, and that the two-year statute of limitation found in the 
Motor Vehicle Reparations Act (MVRA) did not apply. The MVRA extends the 
statute of limitations to two years for actions with respect to accidents occurring 
in this Commonwealth and arising from the ownership, maintenance or use of a 
motor vehicle. Pursuant to case law and the plain language of KRS 304.39-
020(6)(b), engaging in activity integral to the unloading of a truck does not 
constitute "use of a motor vehicle." The Court went on to hold that the plaintiff's 
actions in rolling straps constituted "unloading" within the meaning of the MVRA. 
Therefore, the MVRA's two-year statute of limitations did not apply. The Court 
reversed the Court of Appeals, and reinstated the trial court's summary judgment 
in favor of the defendants. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
NOVEMBER 2011 

 
 
 

I. CRIMINAL LAW 
 

A. Williams v. Commonwealth, 2011 WL 5877781 (Ky. Nov. 23, 2011). 
 

Opinion of the Court by Chief Justice Minton. All sitting; all concur. When 
police detained Williams he was among a group of nine people, some of 
whom the police observed openly engaging in illegal drug activity and 
some of whom the police found in possession of handguns. Williams 
argued that the group's activities did not create reasonable suspicion of 
criminal activity particularized to him to justify a Terry detention. Denying 
Williams's motion to suppress the handgun seized during the patdown 
that followed the detention, the trial court found that Williams was part of 
a distinct group whose conduct aroused sufficient reasonable suspicion 
for the officers to detain Williams. The Court of Appeals affirmed the trial 
court's order on appeal. We granted discretionary review and affirmed, 
finding that the seizure of Williams was a constitutional Terry stop. 
 
The police had reasonable, articulable suspicion of drug use and the 
potentially dangerous presence of concealed deadly weapons justifying 
an investigatory stop of all the persons in this group. Once the officer 
made the constitutional investigatory stop, he had reason to believe that 
Williams was armed and dangerous because the officer saw the bulge 
created by the handgun concealed in Williams's clothing in the center of 
Williams's back. 
 

B. Stinnett v. Commonwealth, 2011 WL 5878143 (Ky. Nov. 23, 2011). 
 

Opinion of the Court by Justice Noble. All sitting; all concur. Stinnett was 
convicted of murder and kidnapping. He argued that the trial court erred 
by failing to dismiss the kidnapping charge pursuant to the kidnapping 
exemption statute, KRS 509.050. The Court affirmed, on different 
grounds, the trial court's decision that the kidnapping exemption did not 
apply. The trial court's analysis focused on Stinnett's intent during the 
criminal act, while the Court held that the determinative factor was that 
Stinnett's restraint of the victim exceeded that ordinarily incident to the 
commission of murder. 
 

The Court considered Stinnett's several other claims regarding the 
intentional murder instruction, the trial court's refusal to replace appointed 
counsel when a disagreement developed between Stinnett and his 
attorneys, the trial court's decision to allow Stinnett to represent himself, 
the trial court's denial of Stinnett's request for an out-of-state subpoena 
for an expert witness, an alleged violation of attorney-client privilege, and 
the admission of hearsay evidence. The Court held that there were no 
reversible errors and affirmed the conviction. 
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II. ETHICS 
 

In Re: Jefferson Dist. Court and Trial Comm’rs v. Ethics Comm. of the Kentucky 
Judiciary, 2011 WL 5878147 (Ky. Nov. 23, 2011). 

 
Opinion of the Court by Justice Cunningham. All sitting. Abramson, Schroder, 
Scott and Venters, JJ., concur. Minton, C.J., and Noble, J., concur in result only. 
Staff attorneys employed by the Family Court may serve as District Court Trial 
Commissioners without violating the Judicial Code of Conduct, so long as certain 
safeguards are put in place. The staff attorney may not conduct District Court 
business during the Family Court's normal business hours, and careful attention 
must be paid to the specific types of duties assigned to the trial commissioner. 

 
The trial commissioner should not be assigned duties that would potentially be 
the subject of, or pertinent to, a family court matter, such as the issuance of an 
emergency custody order. 
 

III. WORKERS' COMPENSATION 
 

Doctors' Associates, Inc. v. Uninsured Employers' Fund, 2011 WL 5878145 (Ky. 
Nov. 23, 2011). 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. Doctors' 
Associates, Inc., (DAI) owns the "Subway" trademark and franchises the right to 
operate Subway sandwich shops worldwide. In workers' compensation pro-
ceedings in Kentucky, the Administrative Law Judge (ALJ) dismissed the 
Uninsured Employers' Fund's (UEF) claim against DAI for benefits to an 
employee of an uninsured DAI franchisee located in Kentucky. The sole issue 
submitted for a decision by the ALJ was whether DAI was a contractor and, thus, 
liable to the employee of its uninsured subcontractor. The ALJ ruled that 
Kentucky Revised Statutes (KRS) 342.610(2), which creates up-the-ladder 
liability for contractors, does not encompass a franchisor-franchisee relationship. 
The Workers' Compensation Board affirmed. The Supreme Court reversed the 
opinion of the Court of Appeals and affirmed the Workers' Compensation Board 
opinion. The Court found that nothing in Chapter 342 precludes a franchisor who 
meets the definition found in KRS 342.610(2) from also being considered a 
contractor. And the ALJ's legal conclusion to the contrary was erroneous. But the 
ALJ properly found, under the particular facts of this case, that DAI was not a 
contractor. 
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SUPREME COURT OF KENTUCKY 
DECEMBER 22, 2011 MINUTES 

RELEASED: 10:00 A.M. 
 
 

196. Cook v. Popplewell, 2011 WL 6542995 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Venters – Affirming. Cunningham, Schroder, 
and Scott, JJ., concur.  Abramson, J., concurs in result only by separate opinion 
in which Minton, C.J., and Noble, J., join. 
 
Questions Presented: Constitutional Law. Elections. Employment discrimina-
tion. Issues include whether a First or Fourteenth Amendment liberty interest 
protects public employees from being fired for candidacy for public office and 
whether county officials sued officially are immune from §1983 actions. 

 
197. Bailey v. Preserve Rural Roads of Madison County, Inc., 2011 WL 6542996 (Ky. 

Dec. 22, 2011). 
 

Opinion of the Court by Justice Venters -- Affirming. Minton, C.J., 
Abramson and Schroder, JJ., concur.  Noble, J., dissents by separate opinion 
in which Cunningham and Scott, JJ., join. 
 
Questions Presented: County Roads. KRS 178.116. Issues include respond-
ents' standing to seek the resumption of county maintenance and removal of 
gates installed by movant where landowners who access their property via road 
discontinued as a county road have not petitioned jointly to close the road to 
public use. 
 

198. Porter v. Commonwealth, 2011 WL 6542998 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Abramson – Affirming.  Minton, C.J.; 
Cunningham, Schroder, Scott, and Venters, JJ., concur.  Noble, J., concurs 
in result only. 
 
Questions Presented: Guilty Plea. Trafficking in a controlled substance in the 
first degree, possession of drug paraphernalia and second degree PFO. Trial 
court properly denied defendant's motion to withdraw his guilty plea, finding it 
was within the Commonwealth's discretion to offer a plea deal conditioned on the 
defendant waiving his right to view a video of a drug buy, in order to protect the 
identity of a confidential informant. 

  
199. Vision Mining, Inc. v. Gardner, 2011 WL 6543000 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Scott – Affirming. Cunningham, Noble, and 
Venters, JJ., concur.  Schroder, J., concurs in part and dissents in part by 
separate opinion.  Minton, C.J., dissents by separate opinion in which Abramson, 
J., joins. 

 
Questions Presented: Workers' Compensation. Whether KRS 342.316's con-
sensus procedure and "clear and convincing" evidentiary standard for overcome-
ing an unfavorable consensus deny workers claiming benefits for coal workers' 
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pneumoconiosis equal protection by treating them differently than workers who 
claim benefits for other occupational pneumoconioses or diseases. 
 

200. Miller v. Commonwealth, 2011 WL 6543054 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur. 
 
Questions Presented: Twenty year sentence upon remand for resentencing. 
Introduction of defendant's prior bad acts during the penalty stage did not 
constitute palpable error. It was not palpable error for one armed guard to closely 
accompany the defendant during the resentencing. 
 

201. Jones v. Commonwealth, 2011 WL 6543010 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Venters – Affirming in part and reversing 
and remanding in part.  All sitting.  All concur. 
 
Questions Presented: Challenge to restitution, court costs, and jail fee 
assessed by the trial court after accepting a guilty plea. Imposition of restitution 
violated defendant's right to due process. KRS 532.032. Imposition of court costs 
reversed and imposition of jail fee affirmed. 
 

202. Blackburn v. Commonwealth, 2011 WL 6543053 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Scott – Affirming in part and vacating 
and remanding in part.  All sitting.  All concur. 
 
Questions Presented: First degree trafficking in a controlled substance and 
second degree PFO-forty years. Subsequent offenses run consecutively may not 
exceed the maximum aggregate duration allowed by KRS 532.110(1)(c). Such 
subsequent convictions may not run concurrent with a paroled offense. 
 

203. Kentucky Unemployment Ins. Comm’n v. Hamilton, 2011 WL 6542999 (Ky. 
Dec. 22, 2011). 

 
Opinion of the Court by Justice Venters – Reversing.  Minton, C.J.; 
Abramson, and Schroder, JJ., concur.  Cunningham, J., dissents by separate 
opinion in which Noble and Scott, JJ., join. 
 
Questions Presented: KRS 341.090(2). Definition of "extended base period." 
Time period for determining the wages to be used to calculate the unemployment 
benefits for a claimant who has suffered a job-related injury. 
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204. Miller v. Admin. Office of the Courts, 2011 WL 6542994 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Special Justice John T. McGarvey – Reversing 
and Remanding.  Cunningham, Noble, Schroder, Scott, JJ., and Special 
Justice William T. Cain, concur.  Minton, C.J.; Abramson and Venters, JJ., 
not sitting. 

 
Questions Presented: Decisions of federal court dismissing actions before it 
did not preclude state court action. 
 

205. Hoff v. Commonwealth, 2011 WL 6542997 (Ky. Dec. 22, 2011). 
 

Opinion of the Court by Justice Noble – Reversing and remanding.  All 
sitting.  Minton, C.J.; Cunningham, Schroder, Scott, and Venters, JJ., concur.  
Abramson, J., concurs in result only. 
 
Questions Presented: First degree rape and incest-Life sentence. Convictions 
reversed and case remanded for retrial because of the extensive use of 
inadmissible hearsay and the impermissible bolstering of the victim's testimony. 

 
  



24 

  



25 

SUPREME COURT OF KENTUCKY 
FEBRUARY 23, 2012 MINUTES 

RELEASED: 10:00 A.M. 
 

1. Inter-tel Technologies, Inc. v. Linn Station Properties, LLC, 360 S.W.3d 152 
(2012). 

 
Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur. 
 
Questions Presented: Corporations. Issues include the permissibility of pierc-
ing the corporate veil of a grandparent corporation to collect on a default 
judgment against the subsidiary corporation. 
 

2. K.R. v. Commonwealth, 360 S.W.3d 179 (2012). 
 

Opinion of the Court by Justice Noble – Affirming. Minton, C.J.; 
Abramson, Cunningham, Schroder, and Scott, JJ., concur.  Venters, J., 
concurs in result only. 
 
Questions Presented: Juvenile. Criminal Law. Issues include the propriety of 
granting a writ of mandamus to compel transfer of a juvenile to circuit court 
based upon KRS 635.020(4). 
 

3. Dunn v. Commonwealth, 360 S.W.3d 751 (2012). 
 

Opinion of the Court by Justice Noble – Affirming.  All sitting.  All concur. 
 
Questions Presented: Five counts of first-degree sodomy – fifty years. 
Permissible warrantless search of an area that was an "open field," not the 
curtilage of defendant's home. Request for bill of particulars regarding specific 
dates for incidents of sexual abuse was waived where the request was not 
renewed. Trial judge did not err in denying motion to allow evidence of witness' 
prior allegation of sexual abuse or in refusing to provide portions of witness' 
psychotherapy records. 
 

4. James v. Commonwealth, 360 S.W.3d 189  (Ky. 2012). 
 

Opinion of the Court by Justice Noble – Affirming.  Minton, C.J.; 
Abramson, Cunningham, and Scott, JJ., concur.  Schroder, JJ., concurs in 
result only.  Venters, JJ., concurs in result only by separate opinion. 
 
Questions Presented: First degree rape, first degree unlawful imprisonment, 
fourth degree assault, violating a protective order and PFO – thirty-five years. 
Trial court did not err in denying the motion for directed verdict, where the jury 
could conclude from the proof that the victim was compelled by force or threat of 
force to submit to sex with the defendant. Victim's statement which included her 
legal conclusions about her assailant's conduct was not exculpatory. Admission 
of hearsay statements in medical records was harmless error. Rule of 
completeness. Prior consistent statements. 
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5. McPherson v. Commonwealth, 360 S.W.3d 207 (Ky. 2012). 
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur.   
 
Questions Presented: Murder-Life imprisonment. Trial court did not err in 
excluding evidence concerning the nature of accomplice's prior crime or evidence 
of accomplice's unrelated statements to the police. Trial court did not err in 
refusing to give a missing evidence instruction or in empanelling a second jury to 
recommend a sentence. 
 

6. Day v. Commonwealth, 2012 WL 593160 (Ky. Feb. 23, 2012).  
 

Opinion of the Court Reversing and remanding.  All sitting.  All concur. 
 
Questions Presented: Criminal Law. Jury Question. Evidence of Flight. 
Discovery. The issues are: 1. whether the trial court erred by answering a jury 
question requesting the penalty range for a lesser included offense during guilt 
phase deliberations; 2. whether the trial court erred by admitting evidence 
regarding the defendant's move to West Virginia as "flight" evidence; 3. whether 
the trial court erred by admitting forensic evidence where the Commonwealth 
could not demonstrate a chain of custody and the Commonwealth failed to timely 
turn over discovery regarding this evidence; and 4. whether the prosecutor's 
comments were an improper appeal to local sympathy. 
 

7. Schultz v. General Elec. Healthcare Financial Services, Inc., 360 S.W.3d 171 
(Ky. 2012).  

 
Opinion of the Court by Justice Scott – Reversing and remanding.  All 
sitting.  All concur. 
 
Questions presented: "Summary Judgement. Piercing the Corporate Veil." 
 

8. Mitchell v. Mitchell, 360 S.W.3d 220 (Ky. 2012).  
 

Opinion of the Court by Justice Cunningham – Reversing and 
remanding.  Minton, C.J.; Noble, Schroder, Scott, and Venters, JJ., concur.  
Abramson, J., concurs in result only. 
 
Questions Presented: Domestic Relations. Attorney's Fees. The issue is the 
jurisdiction of the circuit court to award attorney's fees in relation to defense of 
post-decree motions, to wit: defense of a motion to modify maintenance, where 
the trial court admits it mistakenly failed to rule on the defendant's motion for fees 
in the final judgment addressing the plaintiff's motion for modification. 
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SUPREME COURT OF KENTUCKY 
MARCH 22, 2012 MINUTES 

RELEASED: 10:00 A.M. 
 
 
23. Jackson v. Commonwealth, 2012 WL 975708 (Ky. Mar. 22, 2012).  
 

Opinion of the Court by Justice Noble – Affirming.  All sitting.  All concur. 
 
Questions Presented: Criminal Law. Juvenile Code. Jurisdiction. Preservation. 
Issues include whether a guilty plea waives juvenile's right to later challenge 
transfer from juvenile court to circuit court or whether the issue is one of subject 
matter jurisdiction; and whether transfer based upon an "enhanced charge" 
because of juvenile's possession of firearm was improper. 

 
24. TECO Mechanical Contractor, Inc. v. Commonwealth, 2012 WL 975732 (Ky. 

Mar. 22, 2012).  
 

Opinion of the Court by Justice Scott – Affirming.  All sitting.  All concur. 
 
Questions Presented: Constitutional Law. Prevailing Wage Act. Issues include 
constitutional challenges to the prevailing wage laws, KRS 337.505337.550. 
 

25. Mash v. Commonwealth, 2012 WL 976058 (Ky. Mar. 22, 2012).   
 

Opinion of the Court by Justice Noble – Affirming.  All sitting.  All concur. 
 

Questions Presented: First-degree sodomy – twenty years. Evidence pre-
sented was insufficient to support a fair cross-section challenge to the jury panel. 
A juror's negative demeanor was a sufficient race-neutral reason for the 
prosecutor's use of a peremptory challenge to strike the juror from the venire. 
Although not an element of first-degree sodomy, the Commonwealth produced 
sufficient evidence of penetration to meet the unnecessary specific element of 
the jury instruction. No evidentiary foundation was presented for an instruction on 
sexual abuse. 
 

26. Maynes v. Commonwealth, 2012 WL 976059 (Ky. Mar. 22, 2012).   
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur. 
 
Questions Presented: Criminal Law. Indigent or Needy Person. Court Costs. 
The issue is whether the trial court can order a defendant, previously found to be 
indigent, to pay court costs as part of defendant's final sentencing. 
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27. Copley v. Commonwealth, 2012 WL 976052 (Ky. Mar. 22, 2011).  
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur.  Cunningham, J., concurs by separate opinion in which Noble and 
Schroder, JJ., join. 
 
Questions Presented: Murder – twenty years. Though the affidavit in support 
of the search warrant was not properly sworn before an individual authorized by 
a judge of the county to administer oaths pursuant to RCr 2.02, suppression was 
not warranted because the error was not of constitutional magnitude, the error 
did not prejudice the defendant and there was no deliberate disregard of the 
Rules. 
 

28. Lewis v. Ford Motor Company, 2012 WL 976061 (Ky. Mar. 22, 2011).  
 

Opinion of the Court affirming. 
 
Questions Presented: Workers' Compensation. Whether the maximum benefit 
permitted by KRS 342.730(1)(a) applies only to an individual award or also 
applies to benefits payable simultaneously under multiple partial disability 
awards. 
 

29. Richey v. Perry Arnold, Inc., 2012 WL 976057 (Ky. Mar. 22, 2012). 
 

Opinion of the Court affirming in part and reversing in part.  All sitting.  
All concur. 
 
Questions Presented: Workers' Compensation. Whether the parties' settle-
ment agreement barred a future TTD claim; whether the employer's defense to a 
motion to compel payment for post-settlement surgery was unreasonable and 
warranted sanctions because the employer failed to file a timely medical dispute 
and motion to reopen after refusing to pre-authorize the surgery. 
 

30. Goldsmith v. Commonwealth, 2012 WL 975717 (Ky. Mar. 22, 2012).  
 

Opinion of the Court by Justice Noble – Affirming in part, reversing in 
part, and remanding.  All sitting.  All concur. 
 
Questions Presented: Criminal Law. Probation Revocation. Issues relate to 
the probation revocation process and the length of sentence imposed, spe-
cifically three consecutive five-year terms for Class D felonies, to be served 
consecutively with similar terms in a neighboring county. 
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31. Smith v. Commonwealth, 2012 WL 976054 (Ky. Mar. 22, 2012).  
 

Opinion of the Court by Justice Scott – Affirming in part and reversing 
and remanding in part.  All sitting.  All concur. 
 
Questions Presented: First-degree robbery, unauthorized use of a motor 
vehicle and PFO II – thirty years.  Speedy Trial Analysis. Trial court properly 
granted Commonwealth's motion for a continuance in order to perform DNA 
testing. Eyewitness testimony was sufficient to defeat a motion for directed 
verdict. Trial court's imposition of court costs remanded for findings, as set out in 
Maynes v. Commonwealth, Case No. 2010SC-000681-DG. Language of the 
restitution order was specific and was enforceable. 
 

32. Smith v. Commonwealth, 2012 WL 976055 (Ky. Mar. 22, 2012).  
 

Opinion of the Court by Justice Venters – Affirming in part and vacating 
and remanding in part.  All sitting.  All concur. 
 
Questions Presented: First-degree robbery and PFO I – thirty-two years. While 
the first-degree robbery instruction did include a theory unsupported by the 
record, because there is no possibility that any juror voted to convict the defend-
ant under the unsupported theory, the error was harmless. Case remanded for 
entry of a new judgment excluding surplus provision. 
 

33. Driver v. Commonwealth, 2012 WL 975711 (Ky. Mar. 22, 2012).   
 

Opinion of the Court by Justice Venters – Reversing and remanding.  
Minton, C.J.; Abramson, Cunningham and Noble, JJ., concur.  Schroder, J., 
concurs in part and dissents in part, agreeing with the majority that the ad-
mission of evidence of prior bad acts relating to Appellant's ex-wife was error, 
but, believing that the error was harmless in light of the evidence of Vera's 
injuries, would affirm the conviction.  Scott, J., concurs in result only by 
separate opinion. 
 
Questions Presented: First-degree assault – fifteen years. KRE 404(b). 
Because the evidence of prior bad acts committed by the defendant against his 
ex-wife were inadmissible and the error may have swayed the verdict, the assault 
conviction is reversed and remanded for a new trial. Prior bad acts committed 
against the victim were properly admissible. Evidence presented did not support 
an EED instruction. Upon retrial, prosecutor's comments in closing argument 
should be limited. 
 

34. Younger v. Evergreen  Group, Inc., 2012 WL 975722 (Ky. Mar. 22, 2012).  
 

Opinion of the Court by Justice Cunningham – Reversing and remanding.  
All sitting.  All concur. 
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Questions Presented: Appeals. Civil Procedure. Issues include whether the 
trial court's grant of CR 60.02 relief may be overturned by appellate court in a 
ruling that dismisses the appeal as untimely. 
 

35. Knox v. Commonwealth, 2012 WL 975736  (Mar. 22, 2012).  
 

Opinion of the Court by Justice Venters – Reversing and remanding.  
Minton, C.J.; Abramson, Noble, Schroder and Scott, JJ., concur.  
Cunningham, J., dissents by separate opinion. 
 
Questions Presented: Eight counts of second-degree robbery – twenty 
years. Hammer Clause. While the Court did not lay down a rule barring 
hammer clauses from plea agreements, it held that a judge's commitment to 
impose a sentence based upon a defendant's breach of a hammer clause 
condition in a guilty plea, coupled with the imposition of that sentence without 
proper consideration of the other relevant factors, is an abuse of judicial 
discretion. 
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SUPREME COURT OF KENTUCKY 
APRIL 26, 2012 MINUTES 
RELEASED: 10:00 A.M. 

 
42. Davis v. Commonwealth, 2012 WL 1450096 (Ky. Apr. 26, 2012). 

 
Opinion of the Court by Chief Justice Minton – Affirming.  All sitting.  All 
concur. 
  
Questions Presented: First-degree manslaughter and first-degree attempted 
manslaughter – thirty year sentence. Trial court did not abuse its discretion by 
empanelling a new jury, before entering a final judgment of conviction, to decide 
the limited issue of whether to run the defendant’s sentences concurrently or 
consecutively, in whole or in part. Trial court appropriately offered to play the 
entire guilt phase of the trial for the jury when the parties failed to provide a 
summary of the evidence. 

 
43. Wilson v. City of Central City, 2012 WL 1450136 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Scott – Affirming.  All sitting.  All concur. 
 

Questions Presented: "Whistleblower Act," KRS 61.102. Issues include whether 
municipalities and their employees are subject to the provisions of the 
Whistleblower Act. 

 
44. Malone v. Commonwealth, 2012 WL 1450147 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur. 
 
Questions Presented: Murder – thirty-two year sentence. Trial court did not err 
by denying the motion for directed verdict or by instructing the jury on alternative 
theories of murder.  Defendant was not denied his right to present a complete 
defense or his right to be present when the court responded to the deliberating 
jury’s request for additional information. 

 
45. Clutter v. Commonwealth, 2012 WL 1450149 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur. 

 
Questions Presented: Murder, tampering with physical evidence and PFO I – 
life imprisonment. Pre-trial discussions with a law enforcement agent were not 
inadmissible “plea discussions” under KRE 410(4), as the statements were not 
made “with an attorney for the prosecuting authority.” 
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46. Sidney Coal Co., Inc. v. Kirk, 2012 WL 1450488 (Ky. Apr. 26, 2012). 
 

Opinion of the Court – Affirming.  All sitting.  All concur. 
 

Questions Presented: Workers’ Compensation. Whether the Workers’ 
Compensation Board exceeded its authority under KRS 342.285(2)(c) by 
reversing an award sua sponte and remanding the claim with directions to 
correct a patent legal error with respect to the maximum weekly benefit allowed 
by KRS 342.730(1)(d). 

 
47. Commonwealth, Energy and Environment Cabinet v. Shepherd, 2012 WL 

1454163 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Abramson – Affirming.  All sitting.  All 
concur. 

 
Questions Presented: Denial of writs of mandamus and prohibition affirmed.  
Citizens permitted to intervene in agency’s enforcement action to give them an 
opportunity to comment upon the proposed consent judgment. 
 

48. Legislative Research Commission v. Fischer, 2012 WL 1453795 (Ky. Apr. 26, 
2012). 

 
Opinion of the Court by Chief Justice Minton – Affirming.  Minton, C.J., 
Abramson, Cunningham, Noble, Schroder, and Venters, JJ., sitting.  
Cunningham, Noble, Schroder, and Venters, JJ. Concur.  Abramson, J., concurs 
with statement.  Scott, J., not sitting. 

 
Questions Presented: House Bill 1 violates Section 33 of the Kentucky 
Constitution in two ways: (1) it fails to achieve sufficient population equality and 
(2) it fails to preserve county integrity.  Trial court’s decision affirmed and case 
remanded to the trial court to enjoin permanently the conduct of any election 
under the district boundaries of House Bill 1. 

 
49. Blane v. Commonwealth, 2012 WL 1450212 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Scott – Affirming in part, reversing and 
vacating in part, and remanding.  All sitting.  All concur. 

 
Questions Presented: Two counts of first-degree trafficking in a controlled 
substance; trafficking in marijuana, eight ounces or more; possession of drug 
paraphernalia, second or subsequent offense; and PFO I – thirty year sentence.  
RCr 6.16. Trial court may not permit the amendment of an indictment after it 
grants a directed verdict on a count.  Introduction of the original charges of 
defendant’s prior convictions constituted palpable error in that it affected a 
substantial right to due process, resulting in a manifest injustice. RCr 10.26. 
Erroneous PFO instruction as to Count 1 of the indictment constituted palpable 
error; maximum allowable sentence under KRS 532.110(1)(e) is twenty years. 
PFO conviction vacated and remanded. 
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50. D.G.R. v. Commonwealth, Cabinet for Health and Family Services, 2012 WL 
1450092 (Ky. Apr. 26, 2012). 

 
Opinion of the Court by Justice Noble – Reversing.  Minton, C.J.; Abramson 
and Venters, JJ., concur.  Schroder, J., dissents by separate opinion in which 
Scott, J., joins.  Cunningham, J., not sitting. 

 
Questions Presented: Termination of Parental Rights. Evidentiary Sufficiency. 
In a case in which the circuit court denied termination of parental rights, did clear 
and convincing evidence require the opposite result? 

 
51. Commonwealth, Uninsured Employers' Fund v. Rogers, 2012 WL 1453611 (Ky. 

Apr. 26, 2012). 
 

Opinion of the Court Reversing.  All sitting.  All concur. 
 

Questions Presented: Workers’ Compensation. Whether, having found that the 
record contained insufficient evidence to determine the claimant’s average 
weekly wage, the Workers’ Compensation Board exceeded its authority under 
KRS 342.285(2)(c) by remanding the claim with instructions to permit the parties 
to submit additional proof and then reconsider the matter. 
 

52. King v. Commonwealth, 2012 WL 1450081 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Schroder – Reversing and Remanding.  
Minton, C.J.; Noble, and Venters, JJ., concur.  Abramson, J., concurs in result 
only without separate opinion.  Cunningham, J., dissents simply because he 
believes the officers involved were acting under exigent circumstances.  Scott, J., 
joins. 

 
Questions Presented: Exigent circumstances did not exist when the police 
made a warrantless entry into an apartment occupied by the defendant. The trial 
court’s denial of the motion to suppress is reversed and the judgment is 
reversed. 

 
53. Singleton v. Commonwealth, 2012 WL 1450082 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Venters – Reversing and remanding.  All 
sitting.  All concur. 

 
Questions Presented: Criminal Law. Search and Seizure. Vehicle Checkpoint. 
Issues include the constitutionality of vehicle checkpoint established to check 
compliance with city ordinance that required all residents of the city and all those 
working in the city to display a sticker on their vehicles. 
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54. Commonwealth v. O'Conner, 2012 WL 1450103 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Cunningham – Reversing and remanding.  
Minton, C.J.; Abramson, Noble, Schroder and Venters, JJ., concur.  Scott, J., 
dissents by separate opinion. 

 
Questions Presented: Criminal law. First-Degree Criminal Abuse. The issue is 
whether the Commonwealth presented sufficient evidence to support a verdict for 
intentional abuse where the defendant argued the acts toward the children were 
the result of poverty and poor parenting skills. 

 
55. Hancock v. Prestonsburg Indus. Corp., 2012 WL 1450119 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Schroder – Reversing and remanding.  
Minton, C.J.; Abramson, Cunningham, Noble, and Venters, JJ., concur.  Scott, J., 
dissents by separate opinion. 

 
Questions Presented: Charitable Organizations. Tax Exemptions. The issue is 
whether Prestonsburg Industrial Corporation (“PIC”) is a charitable organization 
under Kentucky Constitution §170 and thus exempt from ad valorem taxes. 

 
56. Mitchell v. University of Kentucky, 2012 WL 1450283 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Schroder – Reversing and remanding.  
Cunningham, Noble, and Venters, JJ., concur.  Scott, J., concurs in result only 
with separate opinion.  Abramson, J., concurs in result only by separate opinion 
in which Minton, C.J., joins. 

 
Questions Presented: Wrongful termination. KRS 527.020(8). Validity of 
termination from employment for violation of University policy, by storing a gun in 
a glove compartment of a car parked in a campus parking lot.  Case reversed 
and remanded for further proceedings. 
 

57. Buster v. Commonwealth, 2012 WL 1450447 (Ky. Apr. 26, 2012). 
 

Opinion of the Court by Justice Noble – Vacating and remanding.  All sitting.  
All concur. 

 
Questions Presented: Conditional guilty plea to four counts of complicity to first-
degree rape. Trial court’s denial of the motion to suppress is reversed because 
the defendant did not voluntarily waive her Miranda rights before giving a written 
confession.  Conviction is vacated and remanded for withdrawal of guilty plea 
and further proceedings. 
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