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ETHICS AND ELDER LAW 
Bernard Faller 

 
 
     
This is an excerpt from the Ethics chapter of Volume 23 of the West Practice Series, 
Elder Law in Kentucky, published by Thompson-Reuters in 2010 and updated in April, 
2012.  This chapter was written by Bernard Faller. It is also available on Westlaw.  
       
Ethics rules are a mixture of black and white, thou shall, thou shall not, and a range of 
more vague rules and aspirations.  Elder law is all shades of gray and it is not always 
easy to apply rules primarily designed for adversarial proceedings to an area dominated 
by family units, most or all of whose members are acting collectively for the benefit of an 
older citizen.  A few rules, which I call the Ten Commandment Rules, are universal 
amongst all legal disciplines.  They are of the type:  Thou Shalt Not Lie, Thou Shalt Not 
Steal and Thou Shalt Not Sleep With Thy Client.  We are not going to spend time in 
these areas. 
 
Laws, rules and regulations are clumsy tools.  Concepts of integrity, disclosure and fair 
dealing are easy to understand but are impossible to reduce to writing in a way that 
prohibits all the bad and permits all the good. 
 
As mentioned earlier, many ethics rules are designed for an adversarial environment 
with clearly defined parties and objectives.  It is the plaintiff, defendant, respondent, 
party of the first part and so on, versus someone else.  In elder law, you are dealing with 
the whole family. An elderly parent or parents, adult children and grandchildren, siblings, 
nieces, nephews, aunts and uncles, financial advisors, and an assortment of vendors 
may all be present in various combinations during a series of meetings.  Competency 
may change and time frames can run into years. 
 
It is important for you to identify your client and then to communicate this to all family 
members.  In most cases, the elder citizen will be your client even if most of your contact 
is with the members of their family. We will cover this issue in greater detail. 
 
We will cover the sections of SCR 3.130 most relevant to an elder law practice, including 
the extensive amendments that became effective July 15, 2009.  I will include excerpts 
of the Rules and related Official Comments, followed by my own comments.  Consult the 
websites for the full text.  While the ethics rules change infrequently, it is still necessary 
to consult them on a regular basis to determine their applicability to your particular 
situation.  
 
The amended edition of the rules can be found on the Kentucky Bar Association (KBA) 
website: http://www.kybar.org/237.  
 
The Order amending the rules, which includes all of the new rules, effective July 15, 
2009 can be found at the following simple web address: http://courts.ky.gov/NR 
/rdonlyres/AA868FA5-6B4B-4C20-A06C-D5C4FC0D1596/0/RevisedSCRuleseffective 
7152009.pdf  
 
A Preamble to the new rules appears at the above website.  Several interesting sections 
follow but the whole Preamble is worth reading. 
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Preamble and Scope: A Lawyer’s Responsibilities 
 
I. The Preamble and this note on Scope provide general orientation. The Comment 
accompanying each Rule explains and illustrates the meaning and purpose of the Rule. 
The Comments are intended as guides to interpretation, but the text of each Rule is 
authoritative. 
 
V. In all professional functions a lawyer shall be competent, prompt and diligent. A 
lawyer shall maintain communication with a client concerning the representation. A 
lawyer shall keep in confidence information relating to representation of a client except 
so far as disclosure is required or permitted by the Rules of Professional Conduct or 
other law. 
 
Scope XV.  
 
The Rules of Professional Conduct are rules of reason. They should be interpreted with 
reference to the purposes of legal representation and of the law itself. Some of the Rules 
are imperatives, cast in the terms "shall" or "shall not." These define proper conduct for 
purposes of professional discipline. Others, generally cast in the term "may," are 
permissive and define areas under the Rules in which the lawyer has discretion to 
exercise professional judgment. No disciplinary action should be taken when the lawyer 
chooses not to act or acts within the bounds of such discretion. Other Rules define the 
nature of relationships between the lawyer and others. The Rules are thus partly 
obligatory and disciplinary and partly constitutive and descriptive in that they define a 
lawyer's professional role. Many of the Comments use the term "should." Comments do 
not add obligations to the Rules but provide guidance for practicing in compliance with 
the Rules. 
 
XX. Failure to comply with an obligation or prohibition imposed by a Rule is a basis for 
invoking the disciplinary process. The Rules presuppose that disciplinary assessment of 
a lawyer's conduct will be made on the basis of the facts and circumstances as they 
existed at the time of the conduct in question and in recognition of the fact that a lawyer 
often has to act upon uncertain or incomplete evidence of the situation. Moreover, the 
Rules presuppose that whether or not discipline should be imposed for a violation, and 
the severity of a sanction, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there have been previous 
violations. 
 
XXI. Violation of a Rule should not itself give rise to a cause of action against a lawyer 
nor should it create any presumption in such a case that a legal duty has been 
breached. In addition, violation of a Rule does not necessarily warrant any other 
nondisciplinary remedy, such as disqualification of a lawyer in pending litigation. The 
Rules are designed to provide guidance to lawyers and to provide a structure for 
regulating conduct through disciplinary agencies. They are not designed to be a basis for 
civil liability. Furthermore, the purpose of the Rules can be subverted when they are 
invoked by opposing parties as procedural weapons. The fact that a Rule is a just basis 
for a lawyer's self-assessment, or for sanctioning a lawyer under the administration of a 
disciplinary authority, does not imply that an antagonist in a collateral proceeding or 
transaction has standing to seek enforcement of the Rule. Nevertheless, since the Rules 
do establish standards of conduct by lawyers, a lawyer's violation of a Rule may be 
evidence of breach of the applicable standard of conduct. 
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XXII. The Comment accompanying each Rule explains and illustrates the meaning and 
purpose of the Rule. The Preamble and this note on Scope provide general orientation. 
The Comments are intended as guides to interpretation, but the text of each Rule is 
authoritative. 
 
Terminology: 
 
SCR 3.130(1.0) shall read: 
 
(a) "Belief" or "believes" denotes that the person involved actually supposed the fact in 
question to be true. A person's belief may be inferred from circumstances. 
 
(b) “Confirmed in writing,” when used in reference to the informed consent of a person, 
denotes informed consent that is given in writing by the person or a writing that a lawyer 
promptly transmits to the person confirming an oral informed consent. See paragraph (e) 
for the definition of an informed consent. If it is not feasible to obtain or transmit the 
writing at the time the person gives informed consent, then the lawyer must obtain or 
transmit it within a reasonable time thereafter. 
 
 (e) “Informed consent” denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and explanation about 
the material risks of and reasonably available alternatives to the proposed course of 
conduct. 
 
Author’s comment: 
 
Taking the three sections above together, having an engagement or retainer agreement 
signed by the client (or legal representative) and including a clear statement as to who is 
the client, the scope of the representation including any limitations, and the fee or fee 
structure covers much of your obligation.  While ethics rules do not require all fee 
agreements to be in writing, as a practical matter the existence of a written agreement 
will be an essential element in the defense of an ethics case involving fees.  Please read 
the Author’s Comments following Rule 1.5.  Having the agreement signed by the client, 
which is also not required in all cases, shows that the client has been informed.   
 
A typical retainer agreement payment is actually an “advance” that must be paid back to 
the extent it was not earned.  Some or all of the money needs to be held in the lawyer’s 
trust account to the extent services are not being rendered currently.  A non-refundable 
retainer must be in writing and signed by the client.  It needs all the elements of a 
retainer agreement plus a statement that it is non-refundable.  Such funds do not and 
should not be held in the lawyer’s trust account.  Non-refundable retainers are especially 
useful in the Medicaid planning arena because client funds in the trust account are 
property of the client and the mere existence of those funds may be a disqualifying asset 
for Medicaid eligibility purposes. 
  
During the course of representation, material risks should be disclosed if reasonably 
foreseeable and alternatives or lack thereof mentioned. To the extent these were 
discussed but do not appear in a written communication, contemporary notes as to who 
was present at each client meeting and a summary of the discussions may prove very 
helpful.  I make notes after every meeting as a matter of course because trying to 
remember the contents of every meeting years later is not reliable. 
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SCR 3.130 (1.1) Competence 
 
A lawyer shall provide competent representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary 
for the representation. 
 
Comment [1] states in part: 
 
In determining whether a lawyer employs the requisite knowledge and skill in a particular 
matter, relevant factors include the relative complexity and specialized nature of the 
matter, the lawyer's general experience, the lawyer's training and experience in the field 
in question, the preparation and study the lawyer is able to give the matter and whether 
it is feasible to refer the matter to, or associate or consult with, a lawyer of established 
competence in the field in question. In many instances, the required proficiency is that of 
a general practitioner. Expertise in a particular field of law may be required in some 
circumstances. 
 
[2] …Competent representation can also be provided through the association of a lawyer 
of established competence in the field in question. 
 
Author’s comment: 
 
The practice of elder law tends to attract older practitioners who migrated into the field 
from some related discipline.  I am the rare person who went straight into elder law from 
law school, but I was age fifty-six at the time.  This field of practice requires a broad base 
of knowledge across legal, financial, insurance, and health care disciplines and it takes 
time to acquire at least the appearance of being intelligent.  A healthy dose of common 
sense, skepticism, and understanding human nature is also essential. Legal competence 
relates to those areas which may be new to you.  People entering with an estate 
planning background understand Wills, many trusts, and related documents.  But you 
may need some education regarding the complex Medicaid world, guardianships, elder 
abuse, interacting with health care facilities, and more.  You may have drafted a lot of 
documents that were rarely if ever used because the clients were younger and in good 
health.  In elder law, it is a virtual certainty the documents you draft will be used as 
health declines and will be in effect at the time of your client’s death.  Many estate 
planning documents are prepared with a tax avoidance or minimization point of view.  
Estate planning lawyers often deal with the top 1 percent of the population.  Elder law 
attorneys deal with the other 99 percent.  Tax oriented language may now hinder 
achieving your objectives.   
 
Practitioners with a litigation background are also establishing elder law practices and 
these lawyers will have a different learning curve.  So, in essence, this rule requires that 
you do not bite off more than you can chew, or team up with someone knowledgeable 
until you are up to speed.   
 
SCR 3.130 (1.2) Scope of Representation 
 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences 
of any proposed course of conduct with a client and may counsel or assist a client to 



5 

make a good faith effort to determine the validity, scope, meaning or application of the 
law. 
 
Comment [1] of the prior rules stated in part, “At the same time, a lawyer is not required 
to pursue objectives or employ means simply because a client may wish that the lawyer 
do so.”   
 
(9) Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to 
commit a crime or fraud. This prohibition, however, does not preclude the lawyer from 
giving an honest opinion about the actual consequences that appear likely to result from 
a client's conduct. Nor does the fact that a client uses advice in a course of action that is 
criminal or fraudulent of itself make a lawyer a party to the course of action. There is a 
critical distinction between presenting an analysis of legal aspects of questionable 
conduct and recommending the means by which a crime or fraud might be committed 
with impunity. 
 
(10) When the client's course of action has already begun and is continuing, the lawyer's 
responsibility is especially delicate. The lawyer is required to avoid assisting the client, 
for example, by drafting or delivering documents that the lawyer knows are fraudulent or 
by suggesting how the wrongdoing might be concealed. A lawyer may not continue 
assisting a client in conduct that the lawyer originally supposed was legally proper but 
then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the 
representation, of the client in the matter. See Rule 1.16(a). In some cases, withdrawal 
alone might be insufficient. It may be necessary for the lawyer to give notice of the fact 
of withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule 
4.1. 
 
Author’s comment: 
 
Honest disclosure is required in dealing with clients and with the judicial system; this is 
not a challenge to most lawyers.  Elder law attorneys often interact with Medicaid, an 
agency that requires extensive and ongoing disclosure of assets, transfers, income, 
trusts, annuities, and a host of other information.  Considerable money may be involved 
and clients, or more likely their representative, will ask, “What if we don’t tell them?” 
 
The answer is that they would be committing fraud and you would be committing a 
breach of ethics if you participated in this non-disclosure.  While you are not obligated to 
report the contemplation or execution of a fraud, it is essential that if your client or their 
representative elects not to disclose required information, you MUST terminate your 
representation.  Under no circumstances may you go to the Medicaid office and submit 
information that you know is false or purposely incomplete.   
 
The same holds true when dealing with the Veterans Administration or any other 
governmental or judicial body.   
 
Lawyers may feel under considerable pressure to do “whatever is necessary” to meet 
the client’s objectives, retain a fee or just “win.”  A wise elder law attorney knows when 
to walk away from a potential client or terminate a dangerous one.  You may need fifty 
clients to generate enough revenue to pay for your defense of one serious ethics charge.  
Better to do business with the other forty-nine and skip the client who is not sensitive to 
compliance with the law.   
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SCR 3.130 (1.3) Diligence 
 
A lawyer shall act with reasonable diligence and promptness in representing a client. 
 
Comment: 
 
(1) A lawyer should pursue a matter on behalf of a client despite opposition, obstruction 
or personal inconvenience to the lawyer, and take whatever lawful and ethical measures 
are required to vindicate a client's cause or endeavor. A lawyer must also act with 
commitment and dedication to the interests of the client and with zeal in advocacy upon 
the client's behalf. A lawyer is not bound, however, to press for every advantage that 
might be realized for a client. For example, a lawyer may have authority to exercise 
professional discretion in determining the means by which a matter should be pursued. 
See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the 
use of offensive tactics or preclude the treating of all persons involved in the legal 
process with courtesy and respect. 
 
(2) A lawyer's work load must be controlled so that each matter can be handled 
competently. 
 
(3) Perhaps no professional shortcoming is more widely resented than procrastination. . . .  
 
Author’s comment: 
 
I include this section just as a reminder that procrastination is a recurring cause of ethics 
complaints.  It is hard to turn down business, but too much business is rarely the cause 
of diligence issues.  More often, it is disorganization and poor communication skills.  
Know thyself.  A theoretical answer is to correct your weaknesses.  A more practical 
answer is to hire staff with skills to complement your weaknesses.    
 
Global standards of living are at their highest when nations produce and export only 
what they do best, or relatively better than others, and import items that are more 
efficiently produced elsewhere.  This is why tariffs and trade barriers may placate a 
politically powerful group but reduce the standard of living for the rest of the nation.  
Similarly, you should focus on what you do best and hire people to do everything else.   
 
In other words, you can specialize, but you cannot say so.  Ethics violation. 
 
Prospect: What type of law do you do? 
Lawyer: I only do X. 
Prospect: You specialize in X? 
Lawyer: No I don’t specialize. 
Prospect: What else do you do? 
Lawyer: Nothing. 
Prospect: How much do you know about X? 
Lawyer: Everything.  It is all I do.  
Prospect: If X is all you do, why don’t you specialize in X? 
Lawyer: I do.  I mean I don’t.   
Prospect: Have you been drinking? 
Lawyer: Are you from the Bar Association? 
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SCR 3.130 (1.4) Communication 
 
(a) A lawyer shall: 
 
(1) promptly inform the client of any decision or circumstance with respect to which the 
client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 
 
(2) reasonably consult with the client about the means by which the client's objectives 
are to be accomplished; 
 
(3) keep the client reasonably informed about the status of the matter; 
 
(4) promptly comply with reasonable requests for information; and 
 
(5) consult with the client about any relevant limitation on the lawyer's conduct when the 
lawyer knows that the client expects assistance not permitted by the Rules of 
Professional Conduct or other law. 
 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
 
Comment: 
 
(1) Reasonable communication between the lawyer and the client is necessary for the 
client effectively to participate in the representation. 
 
 (4) A lawyer's regular communication with clients will minimize the occasions on which a 
client will need to request information concerning the representation.  When a client 
makes a reasonable request for information, however, paragraph (a)(4) requires prompt 
compliance with the request, or if a prompt response is not feasible, that the lawyer, or a 
member of the lawyer's staff, acknowledge receipt of the request and advise the client 
when a response may be expected. Client telephone calls should be promptly returned 
or acknowledged. 
 
(6) Ordinarily, the information to be provided is that appropriate for a client who is a 
comprehending and responsible adult. However, fully informing the client according to 
this standard may be impracticable, for example, where the client is a child or suffers 
from diminished capacity. See Rule 1.14.  
 
Author’s comment: 
 
Lack of communication is often a trigger for ethics complaints.  Some lawyers do not 
return phone calls.  Elder law begets many telephone calls.  Everyone is in crisis.  No 
one calls my office to tell me the sun is shining.  Many calls can be handled by trained 
staff instead of by the attorney.   
 
A significant number of clients in an elder law practice will have some level of diminished 
capacity.  This issue is dealt with more fully in rule 1.14 but for purposes of this section, 
you are required to maintain communications to the greatest extent possible.   
 



8 

Speak directly to your elderly client.  Do not let the adult children do all the talking.  They 
can fill in information.  Sit close to your client, look at them, speak slowly, loudly, and 
articulate your words.  Avoid legal jargon.  Encourage them to respond.   
 
Old folks are often shunted aside, ignored, invisible.  Our society does not respect old.  If 
you have an elder law practice, these people are your clients and should be the center of 
attention within the limits of their capacity.  When I meet a new client or prospective 
client, I sit at the end of our oval conference table and they sit immediately to my left 
(unless they can’t hear out of the right ear -- in which case I put them on my right).  I 
then start off, “Young lady, what brings you here today?” When the children start to 
answer, I just hold a hand up to stop them and wait for mom’s reply.  And I let her talk.  I 
am assessing her capacity, learning about what is on her mind and letting her know that 
in my office, she will be the center of attention.  I am also watching the children, how 
they interact with mom and each other, and if there is only one child, considering 
whether I need to separate mother and child at some point and talk to mom alone. 
 
SCR 3.130(1.6) Confidentiality of Information 
 
(a) A lawyer shall not reveal information relating to the representation of a client unless 
the client gives informed consent, the disclosure is impliedly authorized in order to carry 
out the representation or the disclosure is permitted by paragraph (b). 
 
(b) A lawyer may reveal information relating to the representation of a client to the extent 
the lawyer reasonably believes necessary: 
 
(1) to prevent reasonably certain death or substantial bodily harm; 
 
(2) to secure legal advice about the lawyer's compliance with these Rules; 
 
(3) to establish a claim or defense on behalf of the lawyer in a controversy between the 
lawyer and the client, to establish a defense to a criminal charge or civil claim against 
the lawyer based upon conduct in which the client was involved, or to respond to 
allegations in any proceeding, including a disciplinary proceeding, concerning the 
lawyer's representation of the client; or 
 
(4) to comply with other law or a court order. 
 
Comment 
 
(1) This Rule governs the disclosure by a lawyer of information relating to the 
representation of a client during the lawyer's representation of the client. See Rule 1.18 
for the lawyer's duties with respect to information provided to the lawyer by a prospective 
client, Rule 1.9(c)(2) for the lawyer's duty not to reveal information relating to the 
lawyer's prior representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the 
lawyer's duties with respect to the use of such information to the disadvantage of clients 
and former clients. 
 
(2) A fundamental principle in the client-lawyer relationship is that, in the absence of the 
client's informed consent, the lawyer must not reveal information relating to the 
representation. See Rule 1.0(e) for the definition of informed consent. This contributes to 
the trust that is the hallmark of the client-lawyer relationship. The client is thereby 



9 

encouraged to seek legal assistance and to communicate fully and frankly with the 
lawyer even as to embarrassing or legally damaging subject matter. The lawyer needs 
this information to represent the client effectively and, if necessary, to advise the client to 
refrain from wrongful conduct. Almost without exception, clients come to lawyers in order 
to determine their rights and what is, in the complex of laws and regulations, deemed to 
be legal and correct. Based upon experience, lawyers know that almost all clients follow 
the advice given, and the law is upheld. 
 
Authorized Disclosure 
 
(5) Except to the extent that the client's instructions or special circumstances limit that 
authority, a lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation. In some situations, for example, a lawyer 
may be impliedly authorized to admit a fact that cannot properly be disputed or, to make 
a disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, 
in the course of the firm's practice, disclose to each other information relating to a client 
of the firm, unless the client has instructed that particular information be confined to 
specified lawyers. 
 
Author’s comment: 
 
Elder law attorneys deal with a lot of people.  It is not unusual for mom (your likely client) 
to come to the office accompanied by some or all of her children, a few assorted 
spouses, maybe a grandchild or even mom’s sibling.  Initial contact is often made by one 
of these non-clients.  We send the caller a list of documents and financial information 
that we would like to see at the initial interview.  Subsequent to this initial meeting, the 
attorney may be dealing with these and other people to gather additional information and 
to discuss interim issues.  Mom may or may not be competent.  If competent, she may 
still have some cognitive issues or may no longer be handling her finances or be capable 
of analyzing complex issues. 
 
We explain to everyone in the room that if we are hired, mom will be our client.  She will 
pay the bill and our duty is to her.  If the children hand us the financial information, we 
view that as explicit authority to discuss this information with them.  If mom hands us the 
bank statements, we ask if this can be shared with the family members.  The answer is 
almost always yes, but there may be caveats.  The black sheep child may be excluded 
or some other restriction noted. 
 
We also explain that we will have to disclose the information to whatever governmental 
bodies we anticipate may be involved for this client.  Beyond that, we do not share 
information without contacting the client or authorized representative first.  Parties that 
may be looking for information include health care facilities such as hospitals, nursing 
homes and assisted living centers; assorted vendors and creditors; other attorneys and 
far flung family members. 
 
We do not keep Social Security numbers, birthdates and most financial account 
numbers on our computer system.  Our computers require passwords to log on and the 
system has several firewalls.  Still, if hackers can break into the defense department, 
they probably can get into my computer.  We reduce the risk of identity theft by keeping 
key information in hard copy only and maintaining basic office security and vigilance. 
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SCR 3.130(1.7) Conflict of Interest: General rule 
 
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of interest 
exists if: 
 
(1) the representation of one client will be directly adverse to another client; or 
 
(2) there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer. 
 
(b) Notwithstanding paragraph (a), a lawyer may represent a client if: 
 
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client; 
 
(2) the representation is not prohibited by law; 
 
(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other proceeding before 
a tribunal; and 
 
(4) each affected client gives informed consent, confirmed in writing. The consultation 
shall include an explanation of the implications of the common representation and the 
advantages and risks involved. 
 
Comment 
 
(1) Loyalty and independent judgment are essential elements in the lawyer's relationship 
to a client. Concurrent conflicts of interest can arise from the lawyer's responsibilities to 
another client, a former client or a third person or from the lawyer's own interests. For 
specific Rules regarding certain concurrent conflicts of interest, see Rule 1.8. For former 
client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective 
clients, see Rule 1.18. For definitions of "informed consent" and "confirmed in writing," 
see Rule 1.0(e) and (b). 
 
(2) Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) 
clearly identify the client or clients; 2) determine whether a conflict of interest exists; 3) 
decide whether the representation may be undertaken despite the existence of a conflict, 
i.e., whether the conflict is consentable; and 4) if so, consult with the clients affected 
under paragraph (a) and obtain their informed consent, confirmed in writing. The clients 
affected under paragraph (a) include both of the clients referred to in paragraph (a)(1) 
and the one or more clients whose representation might be materially limited under 
paragraph (a)(2). 
 
(27) For example, conflict questions may arise in estate planning and estate 
administration. A lawyer may be called upon to prepare wills for several family members, 
such as husband and wife, and, depending upon the circumstances, a conflict of interest 
may be present. In estate administration the identity of the client may be unclear under 
the law of a particular jurisdiction. Under one view, the client is the fiduciary; under 
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another view the client is the estate or trust, including its beneficiaries. In order to comply 
with conflict of interest Rules, the lawyer should make clear the lawyer's relationship to 
the parties involved. 
 
(28) Whether a conflict is consentable depends on the circumstances. For example, a 
lawyer may not represent multiple parties to a negotiation whose interests are 
fundamentally antagonistic to each other, but common representation is permissible 
where the clients are generally aligned in interest even though there is some difference 
in interest among them. Thus, a lawyer may seek to establish or adjust a relationship 
between clients on an amicable and mutually advantageous basis; for example, in 
helping to organize a business in which two or more clients are entrepreneurs, working 
out the financial reorganization of an enterprise in which two or more clients have an 
interest or arranging a property distribution in settlement of an estate. The lawyer seeks 
to resolve potentially adverse interests by developing the parties' mutual interests. 
Otherwise, each party might have to obtain separate representation, with the possibility 
of incurring additional cost, complication or even litigation. Given these and other 
relevant factors, the clients may prefer that the lawyer act for all of them. 
 
Special Considerations in Common Representation 
 
(29) In considering whether to represent multiple clients in the same matter, a lawyer 
should be mindful that if the common representation fails because the potentially 
adverse interests cannot be reconciled, the result can be additional cost, embarrassment 
and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all 
of the clients if the common representation fails. In some situations, the risk of failure is 
so great that multiple representation is plainly impossible. For example, a lawyer cannot 
undertake common representation of clients where contentious litigation or negotiations 
between them are imminent or contemplated. Moreover, because the lawyer is required 
to be impartial between commonly represented clients, representation of multiple clients 
is improper when it is unlikely that impartiality can be maintained. Generally, if the 
relationship between the parties has already assumed antagonism, the possibility that 
the clients' interests can be adequately served by common representation is not very 
good. Other relevant factors are whether the lawyer subsequently will represent both 
parties on a continuing basis and whether the situation involves creating or terminating a 
relationship between the parties. 
 
(30) A particularly important factor in determining the appropriateness of common 
representation is the effect on client-lawyer confidentiality and the attorney-client 
privilege. With regard to the attorney-client privilege, the prevailing Rule is that, as 
between commonly represented clients, the privilege does not attach. Hence, it must be 
assumed that if litigation eventuates between the clients, the privilege will not protect any 
such communications, and the clients should be so advised. 
 
Author’s comment: 
 
Conflicts are not common in elder law.  Even in situations where you represent an 
elderly parent and then also represent one of the adult children, the matters are rarely 
adversarial.  For example, if we are representing mom for Medicaid planning, and her 
children have us draft Wills, Powers of Attorney, Living Wills and Health Care Surrogates 
for them, it is not a conflict situation.  But if you are working with a husband and wife and 
it turns into a divorce, at the very least, you need a written informed consent from both 
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parties.  Better yet, let them both get new lawyers.  Another conflict may arise if you 
represent an individual and a facility.  The mere fact that they are both clients is not a 
conflict but if any potentially conflicting issues arise, you need informed consent from 
both before rendering any related legal work. 
 
Guardianships are a different story.  If daughter comes to you and says she needs to 
initiate a guardianship proceeding because mom has no Power of Attorney and is not 
competent, you will represent the daughter as Petitioner.  You may not represent mom 
as counsel or Guardian Ad Litem (GAL).   
 
If a court has appointed you GAL, then your duty is solely to the Respondent, her best 
interests and the least restrictive alternatives.  You have no duty to her children who may 
be very well meaning and have been providing care for a long time. 
 
There are thirty-five Comments to this section and I suggest you read them if you 
suspect a conflicted situation.  
 
SCR 3.130(1.14) Client with diminished capacity 
 
(a) When a client's capacity to make adequately considered decisions in connection with 
a representation is diminished, whether because of minority, age, mental impairment or 
for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal 
client-lawyer relationship with the client. 
 
(b) When the lawyer reasonably believes that the client has diminished capacity, is at 
risk of substantial physical, financial or other harm unless action is taken and cannot 
adequately act in the client's own interest, the lawyer may take reasonably necessary 
protective action, including consulting with individuals or entities that have the ability to 
take action to protect the client and, in appropriate cases, seeking the appointment of a 
guardian ad litem, conservator or guardian. 
 
(c) Information relating to the representation of a client with diminished capacity is 
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the 
lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, 
but only to the extent reasonably necessary to protect the client's interests. 
 
Comment 
 
(1) The normal client-lawyer relationship is based on the assumption that the client, 
when properly advised and assisted, is capable of making decisions about important 
matters. When the client is a minor or suffers from a diminished mental capacity, 
however, maintaining the ordinary client-lawyer relationship may not be possible in all 
respects. In particular, a severely incapacitated person may have no power to make 
legally binding decisions. Nevertheless, a client with diminished capacity often has the 
ability to understand, deliberate upon, and reach conclusions about matters affecting the 
client's own well-being. For example, children as young as five or six years of age, and 
certainly those of ten or twelve, are regarded as having opinions that are entitled to 
weight in legal proceedings concerning their custody. So also, it is recognized that some 
persons of advanced age can be quite capable of handling routine financial matters 
while needing special legal protection concerning major transactions. 
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(2) The fact that a client suffers a disability does not diminish the lawyer's obligation to 
treat the client with attention and respect. Even if the person has a legal representative, 
the lawyer should as far as possible accord the represented person the status of client, 
particularly in maintaining communication. 
 
(3) The client may wish to have family members or other persons participate in 
discussions with the lawyer. When necessary to assist in the representation, the 
presence of such persons generally does not affect the applicability of the attorney client 
evidentiary privilege. Nevertheless, the lawyer must keep the client's interests foremost 
and, except for protective action authorized under paragraph (b), must to look to the 
client, and not family members, to make decisions on the client's behalf. 
 
(4) If a legal representative has already been appointed for the client, the lawyer should 
ordinarily look to the representative for decisions on behalf of the client. In matters 
involving a minor, whether the lawyer should look to the parents as natural guardians 
may depend on the type of proceeding or matter in which the lawyer is representing the 
minor. If the lawyer represents the guardian as distinct from the ward, and is aware that 
the guardian is acting adversely to the ward's interest, the lawyer may have an obligation 
to prevent or rectify the guardian's misconduct. See Rule 1.2(d). 
 
Taking Protective Action 
 
(5) If a lawyer reasonably believes that a client is at risk of substantial physical, financial 
or other harm unless action is taken, and that a normal client lawyer relationship cannot 
be maintained as provided in paragraph (a) because the client lacks sufficient capacity 
to communicate or to make adequately considered decisions in connection with the 
representation, then paragraph (b) permits the lawyer to take protective measures 
deemed necessary. Such measures could include: consulting with family members, 
using a reconsideration period to permit clarification or improvement of circumstances, 
using voluntary surrogate decision making tools such as durable powers of attorney or 
consulting with support groups, professional services, adult-protective agencies or other 
individuals or entities that have the ability to protect the client. In taking any protective 
action, the lawyer should be guided by such factors as the wishes and values of the 
client to the extent known, the client's best interests and the goals of intruding into the 
client's decision making autonomy to the least extent feasible, maximizing client 
capacities and respecting the client's family and social connections. 
 
(6) In determining the extent of the client's diminished capacity, the lawyer should 
consider and balance such factors as: the client's ability to articulate reasoning leading 
to a decision, variability of state of mind and ability to appreciate consequences of a 
decision; the substantive fairness of a decision; and the consistency of a decision with 
the known long-term commitments and values of the client. In appropriate 
circumstances, the lawyer may seek guidance from an appropriate diagnostician. 
 
(7) If a legal representative has not been appointed, the lawyer should consider whether 
appointment of a guardian ad litem, conservator or guardian is necessary to protect the 
client's interests. Thus, if a client with diminished capacity has substantial property that 
should be sold for the client's benefit, effective completion of the transaction may require 
appointment of a legal representative. In addition, rules of procedure in litigation 
sometimes provide that minors or persons with diminished capacity must be represented 
by a guardian or next friend if they do not have a general guardian. In many 
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circumstances, however, appointment of a legal representative may be more expensive 
or traumatic for the client than circumstances in fact require. Evaluation of such 
circumstances is a matter entrusted to the professional judgment of the lawyer. In 
considering alternatives, however, the lawyer should be aware of any law that requires 
the lawyer to advocate the least restrictive action on behalf of the client. 
 
Disclosure of the Client's Condition 
 
(8) Disclosure of the client's diminished capacity could adversely affect the client's 
interests. For example, raising the question of diminished capacity could, in some 
circumstances, lead to proceedings for involuntary commitment. Information relating to 
the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the 
lawyer may not disclose such information. When taking protective action pursuant to 
paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, 
even when the client directs the lawyer to the contrary. Nevertheless, given the risks of 
disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other 
individuals or entities or seeking the appointment of a legal representative. At the very 
least, the lawyer should determine whether it is likely that the person or entity consulted 
with will act adversely to the client's interests before discussing matters related to the 
client. The lawyer's position in such cases is an unavoidably difficult one. 
 
Emergency Legal Assistance 
 
(9) In an emergency where the health, safety or a financial interest of a person with 
seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer 
may take legal action on behalf of such a person even though the person is unable to 
establish a client-lawyer relationship or to make or express considered judgments about 
the matter, when the person or another acting in good faith on that person's behalf has 
consulted with the lawyer. Even in such an emergency, however, the lawyer should not 
act unless the lawyer reasonably believes that the person has no other lawyer, agent or 
other representative available. The lawyer should take legal action on behalf of the 
person only to the extent reasonably necessary to maintain the status quo or otherwise 
avoid imminent and irreparable harm. A lawyer who undertakes to represent a person in 
such an exigent situation has the same duties under these Rules as the lawyer would 
with respect to a client. 
 
(10) A lawyer who acts on behalf of a person with seriously diminished capacity in an 
emergency should keep the confidences of the person as if dealing with a client, 
disclosing them only to the extent necessary to accomplish the intended protective 
action. The lawyer should disclose to any tribunal involved and to any other counsel 
involved the nature of his or her relationship with the person. The lawyer should take 
steps to regularize the relationship or implement other protective solutions as soon as 
possible. Normally, a lawyer would not seek compensation for such emergency actions 
taken. 
 
Author’s comment: 
 
According to a recent long term study, 98 percent of people age ninety and above have 
at least some measurable cognitive decline.  More than 50 percent of people over age 
eighty show similar cognitive decline.  In an elder law practice, the majority of your 
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clients will be less than cognitively perfect.  But you can maintain a surprisingly normal 
relationship with these people until their decline is well into the severe stage. 
 
Elder law is not a practice for impatient people.  Older folks walk slowly, talk slowly, 
absorb information more slowly and signing documents can take forever.  But they are 
very interesting, have seen a lot, love to talk and have someone listen to them and are 
very rewarding to work with.   
 
Ethics rules encourage us to treat people with diminished capacity as normally as 
possible.  This requires good judgment, especially as the older client often may or may 
not have the same objective as the adult children who brought them to your office.   
 
Listen to what he or she says, listen to what he or she does not say, pay attention to 
pauses and glances, note which children are not present and ask why and look for 
inconsistencies.  Speak slowly, give them time to absorb and respond, do not put words 
in the older person’s mouth, do not let the children answer your questions whenever 
possible, and get feedback from your client.  Ask the older person to repeat a conclusion 
back to you.  For example, if the home is to be transferred to family members, ask, “Do 
you understand what we are considering?”  “Tell me, what are we planning to do?”  And 
then take the time to wait for an answer, from the client and not from others in the room. 
 
Ask leading questions.  “Do you know what a Power of Attorney is?”  If the older person 
says yes, respond, "OK, what is it?”  Then wait for an answer.  If it is not a good answer, 
explain what a Power of Attorney is and ask if that is what they want?  It is a good style 
to keep them involved, assess their competency and determine what they want to 
accomplish.   
 
After the meeting, make notes as to how the older person responded to your questions, 
your impression of his or her level of competence, and any other pertinent facts. Also 
note who was at the meeting.  It does not have to be a dissertation.  A few sentences will 
do.  We do not audio tape or video tape our meetings because unless we recorded all of 
our meetings, the question would always arise as to why we recorded that particular 
meeting.  “Obviously, you had some concern.”  Recording every meeting so as to clearly 
hear every person is cumbersome, especially with varying numbers of people and 
without professionals doing the recording.  And it is very easy to pick apart a meeting of 
several hours and point to a specific moment in isolation. 
 
Initial meetings sometimes occur without the older citizen present.  Ask questions about 
his or her mental competence as an initial screening tool. Some are well past 
competence, having no idea where they are or what is going on.  If I get fuzzy answers 
from family members, I ask a threshold question.  “Does mom know who you are?”  If 
the answer is a crisp “Yes,” that is good.  Any other answer should at least raise a 
caution flag.  Glances between siblings are a very bad sign.  Hesitation is also cause for 
concern.  If anything will need to be signed by the parent, you will eventually meet them 
and make your own assessment. 
 
The threshold for competence in Kentucky is not very high.  For signing Wills, it is the 
lucid interval standard.  Mom needs to know what she is doing when she is doing it, but 
does not need all the skills necessary to function independently and does not need to 
remember what she has done.  She needs to know her immediate family and the scope 
of her assets and their disposition in the Will.  She does not need to know her 
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grandchildren as there may be many she has not seen in years, if ever.  We also do not 
expect great detail on her finances if she has not been handling them.  For other 
documents, the standards are not specified so judgment is needed.  Make notes after 
every meeting, not just meetings with marginal capacity clients.  We use a sliding scale 
to judge whether to proceed.   
 
If mom has three children and wants to leave everything to her three children, we use a 
fairly low threshold of competence, still within the ethical guidelines, since her children 
would be her intestate heirs.  Many people wait longer than we would like before coming 
to see a lawyer.  However, if mom has three children and wants to disinherit one of 
them, then we expect to hear a clear explanation from mom and we require a somewhat 
higher level of competence.  If mom has three children and wants to leave everything to 
the child who brought her to our office, mom needs to be running on all eight cylinders or 
pretty close to it because of our concern over undue influence issues. In these cases we 
prefer to confer with mom separately from the child.  We just tell the child that this is 
required by our firm’s policies and escort the child out of the room.  Remember, the child 
is not the client. 
 
In other legal matters, competence is gauged in a similar manner. The more the 
expressed wishes to deviate from the natural order, the higher our alert level, the more 
intense our questioning and requirements of competence. 
 
We walk away from about a dozen signing appointments per year where the description 
given by the family indicated likely competence but at the face to face meeting facts 
proved otherwise.  We will revisit some folks at a different time of day, as many older 
folks are sharper at one time of day, or after some medical issue has been addressed.  
In other cases we just tell the family that they waited too long to get documents.  We do 
not charge a fee when the client turns out to lack capacity and we have no method to 
achieve the objective, even though documents have been drafted and we may have 
traveled to a nursing home or hospital, witnesses in tow.  Not charging a fee is not an 
ethics requirement as you may have spent considerable time with the family, but it is a 
good business practice. 
 
A diagnosis of dementia or Alzheimer’s disease, (a form of dementia) does not mean the 
person lacks capacity to execute documents.  Dementia has many stages.  A person 
with early stage dementia may hold a thirty minute conversation with you on a range of 
subjects and seem to be in perfect cognitive health to the untrained ear.  But suddenly, 
they will miss something they should know.  For example, we met a seventy-eight year 
old doctor diagnosed with Alzheimer’s who still actively managed his portfolio on 
individual stocks and was doing better than many professionals.  And he was still driving.  
After about an hour in our office he felt warm and wanted to remove his sweater.  But he 
had no idea how to do so and couldn’t figure it out.  For our purposes, he was competent 
despite diminished capacity. 
 
Cognitive decline is often gradual and competence may vary from day to day or from 
morning till afternoon. With experience, you can determine the level of legal competence 
quickly in most cases. Make notes after every meeting, be consistent in your evaluations 
and do not let family members pressure you into overriding your internal alarm system. 
 
In summary, our ethics rules favor dealing with people with diminished capacity to the 
maximum extent possible. 
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SCR 3.130(1.16) Declining or Terminating Representation 
 
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a client if: 
 
(1) the representation will result in violation of the Rules of Professional Conduct or other 
law; or 
 
(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to 
represent the client; or 
 
(3) the lawyer is discharged. 
 
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client 
if: 
 
(1) withdrawal can be accomplished without material adverse effect on the interests of 
the client; or 
 
(2) the client persists in a course of action involving the lawyer's services that the lawyer 
reasonably believes is criminal or fraudulent; or 
 
(3) the client has used the lawyer's services to perpetrate a crime or fraud; or 
 
(4) the client insists upon taking action that the lawyer considers repugnant or with which 
the lawyer has a fundamental disagreement; or 
 
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's 
services and has been given reasonable warning that the lawyer will withdraw unless the 
obligation is fulfilled; or 
 
(6) the representation will result in an unreasonable financial burden on the lawyer or 
has been rendered unreasonably difficult by the client; or 
 
(7) other good cause for withdrawal exists. 
 
(c) A lawyer must comply with applicable law requiring notice to or permission of a 
tribunal when terminating a representation. When ordered to do so by a tribunal, a 
lawyer shall continue representation notwithstanding good cause for terminating the 
representation. 
 
(d) Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client's interests, such as giving reasonable notice to 
the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled and refunding any advance payment of fee or 
expense that has not been earned or incurred. The lawyer may retain papers relating to 
the client to the extent permitted by other law. 
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Comment 
 
(4) A client has a right to discharge a lawyer at any time, with or without cause, subject 
to liability for payment for the lawyer's services. Where future dispute about the 
withdrawal may be anticipated, it may be advisable to prepare a written statement 
reciting the circumstances. 
 
(6) If the client has severely diminished capacity, the client may lack the legal capacity to 
discharge the lawyer, and in any event the discharge may be seriously adverse to the 
client's interests. The lawyer should make special effort to help the client consider the 
consequences and may take reasonably necessary protective action as provided in Rule 
1.14. 
 
(7) A lawyer may withdraw from representation in some circumstances. The lawyer has 
the option to withdraw if it can be accomplished without material adverse effect on the 
client's interests. Withdrawal is also justified if the client persists in a course of action 
that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required 
to be associated with such conduct even if the lawyer does not further it. Withdrawal is 
also permitted if the lawyer's services were misused in the past even if that would 
materially prejudice the client. The lawyer also may withdraw where the client insists on 
taking action that the lawyer considers repugnant or with which the lawyer has a 
fundamental disagreement. 
 
Author’s comment: 
 
The lawyer may fire the client and the client may fire the lawyer.  Please read the entire 
Comment section following this rule, found on the website at the beginning of this 
chapter, if you find yourself in a situation where you are uncomfortable with a client and 
wish to terminate representation. 
 
Case selection is essential in elder law.  An established elder law attorney will be 
bombarded with telephone calls from prospective clients demanding help in a wide 
variety of areas.  Of course, you need to stay within the scope of your competence or 
bring in outside counsel to help you learn a new area.  But beyond that, a fair number of 
potential clients should be avoided.  We turn down many cases where the family 
dynamics are poor.  It is hard to help mom, your likely client, if the family is at war 
internally.  At the very least, you should pay attention to this issue.  Be alert to material 
misrepresentations on the part of the family member with whom you are most likely to 
interact.  I also avoid cases that start out, “I fired my last three lawyers . . . .”  The same 
for serial Bar complaint filers.  Some business is not worth the aggravation, regardless of 
the potential fee. 
 
Clients in an elder law practice are rarely fired, and rarely fire their lawyers.  Asking a 
lawyer about the consequences of an illegal action is not automatic grounds for 
terminating a client. Nor is suggesting such a course grounds for automatically 
terminating your relationship with your client.  However, demanding that a lawyer follow 
an illegal course of action or one that violates the Rules of Professional Conduct, does 
obligate the lawyer to withdraw from representation. Again, you should carefully review 
Rule 1.2 which requires that we lawyers counsel our clients about not following an illegal 
course of action. 
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If a client with diminished capacity has declined to the point where competency is at 
issue and the client wishes to terminate representation, the lawyer should make every 
effort to communicate in as normal a way as possible what the lawyer is trying to 
accomplish and why he was originally retained.  Please reread rule 1.14 on Diminished 
Capacity.  A lawyer may initiate a guardianship action for the purpose of protecting the 
client from harm.  The lawyer’s actions will be judged from the perspective of the best 
interests of the client. This is not a common situation and judgment is necessary.  
Document carefully the events leading up to your instituting a guardianship action.  Make 
notes after every meeting and telephone call.  Keep in mind that family members may be 
more interested in their inheritance than in the well-being of your client. 
 
SCR 3.130(2.1) Advisor 
 
In representing a client, a lawyer shall exercise independent professional judgment and 
render candid advice. In rendering advice, a lawyer may refer not only to law but to other 
considerations such as moral, economic, social and political factors, that may be 
relevant to the client's situation. 
 
Comment 
 
Scope of Advice 
 
(1) A client is entitled to straightforward advice expressing the lawyer's honest 
assessment. Legal advice often involves unpleasant facts and alternatives that a client 
may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the 
client's morale and may put advice in as acceptable a form as honesty permits. 
However, a lawyer should not be deterred from giving candid advice by the prospect that 
the advice will be unpalatable to the client. 
 
(2) Advice couched in narrow legal terms may be of little value to a client, especially 
where practical considerations, such as cost or effects on other people, are 
predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It 
is proper for a lawyer to refer to relevant moral and ethical considerations in giving 
advice. Although a lawyer is not a moral advisor as such, moral and ethical 
considerations impinge upon most legal questions and may decisively influence how the 
law will be applied. 
 
(3) A client may expressly or impliedly ask the lawyer for purely technical advice. When 
such a request is made by a client experienced in legal matters, the lawyer may accept it 
at face value. When such a request is made by a client inexperienced in legal matters, 
however, the lawyer's responsibility as advisor may include indicating that more may be 
involved than strictly legal considerations. 
 
(4) Matters that go beyond strictly legal questions may also be in the domain of another 
profession. Family matters can involve problems within the professional competence of 
psychiatry, clinical psychology or social work; business matters can involve problems 
within the competence of the accounting profession or of financial specialists. Where 
consultation with a professional in another field is itself something a competent lawyer 
would recommend, the lawyer should make such a recommendation. At the same time, 
a lawyer's advice at its best often consists of recommending a course of action in the 
face of conflicting recommendations of experts. 
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Offering Advice 
 
(5) In general, a lawyer is not expected to give advice until asked by the client. However, 
when a lawyer knows that a client proposes a course of action that is likely to result in 
substantial adverse legal consequences to the client, the lawyer's duty to the client 
under Rule 1.4 may require that the lawyer offer advice if the client's course of action is 
related to the representation. A lawyer ordinarily has no duty to initiate investigation of a 
client's affairs or to give advice that the client has indicated is unwanted, but a lawyer 
may initiate advice to a client when doing so appears to be in the client's interest. 
 
Author’s comment: 
 
I view the elder law attorney as one third lawyer, one third social worker, and one third 
advisor.  You offer specific legal advice but that is only the tip of what you offer.  There is 
substantial advice given on a range of financial matters, family issues, health related 
issues, a wide range of interactions between family members themselves and family 
members with outside parties.  You will interact with guardianship court, probate court, 
occasionally circuit court, health care facilities and a host of administrative agencies, 
primarily the Cabinet for Families and Children.  The Veterans Administration, which now 
requires a certification to represent clients, is becoming a larger factor in elder law and 
some elder law attorneys deal with the Social Security Administration.  And of course 
there are a host of tax entities.  Not all elder law attorneys deal with all of these elements 
but the lawyer must be able to recognize the issues when they surface.  Do what you 
can do and farm out the rest.  This is prudent from a competence and an ethics point of 
view and it also yields the best financial results as your time will be spent in areas where 
you are most productive.  For example, I refer almost all tax matters to an elder law 
attorney who has a focus on tax.   
 
Be careful on advice you do give the client outside your field of expertise.  For example, 
we will not tell a client what specific investments he or she should be in but will question 
a client sharply if the brokerage statement shows heavy option activity or excessive 
trading. We recently had a case where the monthly brokerage statement showed 
multiple pages of option activity and the elderly client did not know anything about 
options.  It was an inappropriate amount of risk for an investor in the distribution phase 
of life. 
 
Epilogue 
 
The practice of Elder law can be a very rewarding aspect of our profession.  Your clients 
may learn to appreciate and respect the professionalism you bring to helping them 
resolve their problems. You will feel good about your work and you should be able to 
earn a living.   
 
Ethics problems are few, especially if you do not make a habit of lying, cheating, stealing 
or sleeping with your clients.  Still, there are a few tricky areas where even the best-
intentioned lawyer can trip up.  Losing sight of who is your client is always a risk when all 
of your contact may be with a family member.  This is especially true when your client 
has lost all capacity and you may never have actually met him or her or only met your 
client briefly.   For example, you will spend little time with an advanced Alzheimer’s client 
who has not recognized a family member in years and no longer speaks.  Clients with 
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other forms of dementia such as Lewy Body disease or frontal lobe dementia may 
exhibit bizarre, violent or rapidly changing behavior and you will have little direct contact.   
 
A second tricky area is fees.  Most elder law work is done on a flat fee basis.  If a 
substantial fee is paid in advance, ethics rules and Medicaid rules conflict.  Ethics rules 
say that fees not yet earned must be held in escrow.  Medicaid rules prohibit eligibility if 
total assets exceed $2,000, which includes fees held in escrow.  Either take such fees in 
steps or classify them as non-refundable in your signed retainer agreement.   
 
A third major area is informed consent, defined in the Terminology section.   Many of the 
informed consent rules apply to areas not often seen in the elder law arena, but a few 
that must be in writing involve a division of fees between lawyers in different firms, 
conflict of interest waivers, contingent fee agreements and non-refundable retainer 
agreements.  The latter two must be signed by the client.  It is not required that other 
engagement agreements be signed, but it is certainly a good idea.  Read the Fee 
section in its entirety.  You will be a very unhappy camper if problems arise and you 
cannot produce a signed engagement agreement.  In addition to proof that you were 
indeed retained, signing an agreement is a psychological commitment by the client to 
move forward on the matter at hand. 
 
Finally, elder law is a mature area in some states but is in its infancy in Kentucky.  Many 
areas of the state have little or no representation.  There is still time to get in on the 
ground floor. 
 
* * * * *  
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ETHICAL ISSUES IN ELDER LAW 
Bernard Faller and Misty Clark Vantrease 

 
 
 

Overview of Ethics & 
Elder Law

Ethics rules are a mixture of black and white, 
thou shall, thou shall not, and a range of 
more vague rules and aspirations. Elder law 
is all shades of gray, and it is not always 
easy to apply rules primarily designed for 
adversarial proceedings to an area 
dominated by family units, most or all of 
whose members are acting collectively for 
the benefit of an older and special needs 
citizen. 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Who is your Client?
In elder law, you are dealing with the whole family.  
An elderly parent or parents, adult children and 
grandchildren, siblings, nieces, nephews, aunts and 
uncles, financial advisors, and an assortment of 
vendors may all be present in various combinations 
during a series of meetings.   Competency may 
change, and time frames can run into years.

It is important for you to identify your client and then 
to communicate this to all family members.  In most 
cases, the elder citizen will be your client even if 
most of your contact is with the members of their 
family. 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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Who Represents Your Client?
• Mom shows up with two of her daughters, one 

son-in-law and a grandchild.  Two other children 
did not attend the initial meeting.

• Mom will become your client.
• Consider identifying who will represent your 

client (one child, both children, all four, the son-
in-law) and identify them in your retainer 
agreement.

• You are now free to discuss the unfolding facts 
and issues with mom and her representatives.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Where do I Find the Rules?
The amended edition of the Rules of Professional 

Conduct can be found on the Kentucky Bar 
Association (KBA) website: 
http://www.kybar.org/237 

The Order amending the rules, which includes all 
of the new rules, effective July 15, 2009 can be 
found at the following simple web address:

http://courts.ky.gov/NR/rdonlyres/AA868FA5-
6B4B-4C20-A06C-
D5C4FC0D1596/0/RevisedSCRuleseffective715
2009.pdf

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Client with diminished capacity 
SCR 3.130(1.14)

• (a) When a client's capacity to make 
adequately considered decisions in   
connection with a representation is 
diminished, whether because of minority, 
age, mental impairment or for some other 
reason, the lawyer shall, as far as 
reasonably possible, maintain a normal 
client-lawyer relationship with the client. 
(Rule)

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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Competency

(1) Nevertheless, a client with diminished capacity 
often has the ability to understand, deliberate 
upon, and reach conclusions about matters 
affecting the client's own well-being. …  It is 
recognized that some persons of advanced age 
can be quite capable of handling routine financial 
matters while needing special legal protection 
concerning major transactions.  (Rule comment)

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Competency

(2) The fact that a client suffers a disability 
does not diminish the lawyer's obligation 
to treat the client with attention and 
respect. Even if the person has a legal 
representative, the lawyer should as far 
as possible accord the represented 
person the status of client, particularly in 
maintaining communication. (Rule 
comment)

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Competency

(6) In determining the extent of the client's 
diminished capacity, the lawyer should 
consider and balance such factors as: the 
client's ability to articulate reasoning leading to 
a decision, variability of state of mind and 
ability to appreciate consequences of a 
decision; the substantive fairness of a 
decision; and the consistency of a decision 
with the known long-term commitments and 
values of the client. In appropriate 
circumstances, the lawyer may seek guidance 
from an appropriate diagnostician. (Rule 
comment)  

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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Competency

• Ethics rules encourage us to treat people with 
diminished capacity as normally as possible.  
This requires good judgment, especially as the 
older client often may or may not have the 
same objective as the adult children who 
brought them to your office.  

• Listen to what he or she says, listen to what he 
or she does not say, pay attention to pauses 
and glances, note which children are not 
present and ask why, and look for 
inconsistencies. 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Competency

• Speak slowly, give the older client time to 
absorb and respond, do not put words in 
the older person’s mouth, do not let the 
children answer your questions whenever 
possible, and get feedback from your 
client.  Ask the older person to repeat a 
conclusion back to you. 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Medical Testing
• We do not recommend medical testing to 

determine competency  
• Competency is often not a Yes/No question.  

It is a gray area that may vary from morning 
to afternoon or one day to the next.  Any 
testing of an elderly person will show some 
deficiency.  

• To a juror without knowledge, any deficiency 
plastered onto a ten-foot poster board could 
make anyone look incompetent 

• Medical competency is different from legal 
competency

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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Video Taping

• We do not recommend video taping of 
document execution.

• As a starter, if you do one, you need to 
video all.  “Tell me, why did you video this 
document signing?  You must have 
suspected that there was a problem.”

• If you do a video, it must be done 
professionally as it must be useable in 
court, if a judge deems it admissible.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Video Taping

• Older folks are often hard of hearing and 
may not answer a question correctly due to 
the inability to hear every word.  

• In person, just repeat the question.
• On video, the elder client could look 

befuddled.
• Also, elder folk often speak slowly.  A young 

juror may view this an incompetence.
• Bottom line: Video is good theory but bad 

practice.
 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Competency – Lucid Interval

• The threshold for competence in Kentucky 
is not very high.  For signing Wills, it is the 
lucid interval standard. See Bye v. Mattingly, 
875 S.W.2d 451, 455 (Ky. 1998).

• Mom needs to know what she is doing 
when she is doing it, but does not need all 
the skills necessary to function 
independently and does not need to 
remember what she has done. 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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Competency

• A diagnosis of dementia or Alzheimer’s 
disease, (a form of dementia) does not 
mean the person lacks the legal capacity 
to execute documents.  Dementia has 
many stages.  A person with early stage 
dementia may hold a thirty minute 
conversation with you on a range of 
subjects and seem to be in perfect 
cognitive health to the untrained ear. 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Competency

• Cognitive decline is often gradual, and 
competence may vary from day to day or from 
morning to afternoon.  With experience, you 
can determine the level of legal competence 
quickly in most cases.  Make notes after every 
meeting, be consistent in your evaluations 
and do not let family members pressure you 
into overriding your internal alarm system.

• In summary, our ethics rules favor dealing 
with people with diminished capacity to the 
maximum extent possible.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

Conflicts of Interest - Family

• Elder law attorneys deal with a lot of people.  
It is not unusual for mom (your likely client) 
to come to the office accompanied by some 
or all of her children, a few assorted spouses 
(of the children), maybe a grandchild or even 
mom’s sibling.

• We explain to everyone in the room that if we 
are hired, mom will be our client.  She will 
pay the bill and our duty is to her, even if she 
is not competent.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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Conflicts of Interest - Family

• If the children hand us the financial 
information, we view that as explicit 
authority to discuss this information with 
them.  If mom hands us the bank 
statements, we ask if this can be shared 
with the family members.  The answer is 
almost always yes, but there may be 
caveats.  The black sheep child may be 
excluded or some other restriction noted.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

What Would You Do? #1
• Daughter, age 62, one of 3 children, comes in to 

your office to get a POA and Will for Mom, age 87.  
Daughter provides all the necessary family and 
financial information.  She describes mom, who 
sounds competent.  We take the case.

• Who is our client?
• Who will pay us?
• Do we need to meet mom, or do we just prepare 

the documents and give them to daughter (Hint –
Never)

• When we meet mom, do we need to assess her 
capacity?  If so, how?  

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

What Would You Do? #1

• What if she passes our test, or does not 
pass?

• Do we need to segregate mom from 
daughter? (Hint – sometimes)

• Mom’s new Will leaves everything to 3 
kids equally – our concerns?

• Mom’s new Will disinherits one child – our 
concerns?  Extra steps needed?

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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What Would You Do? #2
• A files for guardianship of B, age 70, alleging 

financial exploitation by C, age 62, a close friend.
• C was engaged to D, now ended but they are close
• Court appoints GAL for B, but B also retains you
• Suddenly, B marries D (this is a real case)
• To review, A alleges C exploited B, C is close with 

D, D is now married to B.
• What are your ethical obligations?
• Now add that B defers to D in analyzing your 

advice?
• GAL vs. privately retained counsel

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

What Would You Do? #3

• H age 84 marries W age 52 in Mexico in 2001.
• No prenup or legal docs except the marriage cert.
• H dies in 2003.  W incarcerated 2005-2011. Now 

out.
• W on SSDI since 1986.  H on SS + 2 pensions.
• No one notified of H’s death in 2003.  His income of 

$4,000/m deposited monthly into their joint account.
• W advises her daughter to withdraw money 

monthly and use it for daughter’s expenses.  W 
now living with daughter in 2011.  

• No income tax returns filed past 6 years.
 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

What Would You Do? #3

• Who is your client? (Hint – Do you want W 
as a client?)

• What are your ethical duties to potential 
client, government, law enforcement?

• Is Attorney-Client privilege operative?

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
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What Would You Do? #3

• SCR 3.130(1.2) Scope of representation and 
allocation of authority between client and Lawyer

• (d) A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
criminal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of 
conduct with a client and may counsel or assist a 
client to make a good faith effort to determine the 
validity, scope, meaning or application of the law.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

What Would You Do? #3
• SCR 3.130(1.2) (9) Paragraph (d) prohibits a 

lawyer from knowingly counseling or assisting 
a client to commit a crime or fraud. This 
prohibition, however, does not preclude the 
lawyer from giving an honest opinion about 
the actual consequences that appear likely to 
result from a client's conduct. Nor does the 
fact that a client uses advice in a course of 
action that is criminal or fraudulent of itself 
make a lawyer a party to the course of action. 
(Rule comment) 

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

What Would You Do? #3
There is a critical distinction between 
presenting an analysis of legal aspects of 
questionable conduct and recommending the 
means by which a crime or fraud might be 
committed with impunity.

• NOTE: The lawyer may not assist the client in 
concealing the conduct.  There is a distinction 
between advice on past actions and 
assistance with future actions.

 

_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
_________________________ 

 
  



32 

 
  



33 

FINANCIAL ABUSE OF THE ELDERLY:  THE LEGAL PERSPECTIVE 
Robert L. McClelland 

©2011 McClelland & Associates, PLLC 
 

 
 
I. WHAT IS THE PROBLEM? 
 

Unfortunately, I am testifying before the Committee today, not just 
as a concerned citizen, which we all should be, but as a victim of 
elder abuse….  My money was stolen from me, stolen! By some-
one close, close.  I was unable to avoid becoming a victim of elder 
abuse. … As in my situation it involves a family member…and 
when it happens, you feel scared, disappointed, yes and angry, 
and you can’t believe that it’s happening to you and you feel 
overwhelmed.  The strength you need to fight it…complicated.  
You’re afraid but you’re thinking about your other family members, 
about the potential criticism of your family, your friends.  The 
people you know, they may not want to accept the dysfunction 
that your feel, and need, you need to share, because one should 
love their families as I do, I love my family.  And for other reasons 
you might feel hesitant to come forward, you might not be able to 
make rational decisions, intelligent decisions.  What other people 
see as generosity may in reality be the exploitation, manipulation 
and sadly, the emotional blackmail of elders….  I know it because 
I myself happen to be one. 

 
Mickey Rooney, opening statement for testimony before the Senate 
Committee on Aging, March 2, 2011.1   

 
II. WHERE DOES THE LAWYER FIT IN? 
 

In response to a question from West Virginia Senator, Joe Manchin, asking what 
was the difference maker for Mr. Rooney’s ability to end the exploitation, Mr. 
Rooney replied with appreciation to the “Disney legal firm:” 

 
“I was fortunate enough to get my lawyers who care…Disney 
afforded these things. But people are not going to be able to afford 
these things.  Who can they call?”2   

 
If “[f]inancial (or material) exploitation is the illegal or improper use of an elder's 
funds, property, or assets, examples of which include, but are not limited to, 
cashing checks without authorization or permission; forging an older person's 
signature; misusing or stealing an older person's money or possessions; coercing 
or deceiving an older person into signing a document (e.g., contracts or a will); 

                                                 
1 The testimony can be viewed at  http://aging.senate.gov/hearing_detail.cfm?id=331550&. 
 
2 Id. 
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and the improper use of conservatorship, guardianship, or power of attorney,”3 
where does a Lawyer fit into the picture? 

 
In reviewing these areas as financial exploitation, we attorneys have to accept 
that we are uniquely positioned to identify, if not help avoid and correct 
incidences of financial exploitation through our representation of elderly clients 
or, alternatively the potential culprits themselves.  
 
Identifying exploitation can be a challenge.  As so poignantly admitted by Mr. 
Rooney,  

 
…you feel scared, disappointed, yes and angry, and you can’t 
believe that it’s happening to you and you feel overwhelmed.  The 
strength you need to fight it…complicated.  You’re afraid but 
you’re thinking about your other family members, about the 
potential criticism of your family, your friends.  The people you 
know, they may not want to accept the dysfunction that you feel, 
and need, you need to share, because one should love their 
families as I do, I love my family.  And for other reasons you might 
feel hesitant to come forward, you might not be able to make 
rational decisions, intelligent decisions.4 

 
It is likely that, even if the exploitation is realized, the individual is “hesitant to 
come forward.”  According to a 1996 report, 44 percent of financial exploitation 
cases that were reported were substantiated.5  But how many cases actually get 
reported?  Few; estimates are as low as 17 percent.  After all, nearly one-half 
(48.0 percent) of the victims of financial/material exploitation were eighty years of 
age and older, while another 28.7 percent were between seventy-five and 
seventy-nine years of age.  Elderly victims between seventy and seventy-four 
years of age and those between sixty-five and sixty-nine accounted for 10.8 
percent and 9.4 percent, respectively. Victims between sixty and sixty-four years 
old accounted for only 3.1 percent of financial/material exploitation.  How often 
do we see individuals eighty years of age who are capable of logically processing 
“exploitation,” much less researching how to report their own experiences?  Mr. 
Rooney, a very capable ninety-one years old, admittedly could not. 
 
The three most frequent reporters for financial/material exploitation were 1) friend 
or neighbor; 2) hospital and 3) family member.6  Where are the lawyers?   
 

                                                 
3 The National Elder Abuse Incidence Study, Final Report September 1998 prepared for the 
Administration for Children and Families and the Administration on Aging in the U.S. Department 
of Health and Human Services by the National Center on Elder Abuse at the American Public 
Human Services Association* in Collaboration with Westat, Inc. 1996. http://www.aoa.gov/ 
AoARoot/AoA_Programs/Elder_Rights/Elder_Abuse/docs/ABuseReport_Full.pdf  at page 3-3. 
 
4 Rooney, supra note 1 at 1. 
 
5 The National Elder Abuse Incidence Study, Executive Summary, supra note 3. 
 
6 Id. at page 4-10, Table 4-5. 
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As we know, there can be barriers to lawyers reporting perceived financial 
exploitation of a client or, on the other hand, their own client’s potential for 
committing exploitation.7  Where do we meet these people and what is the real 
impact anyway? 

 
III. OUR CLIENTS, GOOD AND BAD 
 

“Nearly one-half (46.0 percent) of the elder victims [of financial exploitation] had 
incomes between $5,000 and $9,999, while almost one-third (29.8 percent) were 
those whose incomes fell between $10,000 and $14,999. In addition, slightly 
more than one-fifth (22.4 percent) of financial/material exploitation victims had 
incomes that were $15,000 or more.”8  These do not appear to be clients that are 
flush with material means that will hire a “silk stocking firm” to make their will 
when almost 75 percent have annual income of less than $15,000.  But even with 
little income, these seniors may see lawyers for a variety of reasons. Given that 
the older clients get, the more likely they are to be victims of exploitation 
(according to the statistics above), are we really going to become involved with 
them?  Of course, and not just in an elder law practice:   
 
� Wills and trusts,  
� Medicaid planning, 
� guardianship/conservatorship, 
� substance abuse matters, 
� durable powers of attorney (for financial and healthcare),  
� living wills,  
� personal injury,  
� housing difficulties such as landlord/tenant when rents are not paid,  
� evictions and foreclosures,  
� caregiver contracts,  
� bank representation,  
� nursing home claims, 
� guardianship/conservatorship,  
� and that good ol’ criminal case, just to name a few. 

 
Remember, there are potential “plaintiffs” and there are potential “defendants.” 

 
The financial impact of a $50,000 misadventure may not directly affect the 
demented individual with an estate of $20,000,000 who wants to be a good 
“Aunt” to a greedy “nephew.”  But a $10,000 withdrawal from the only $25,000 
CD an eighty-three year old social security recipient drawing $843 monthly and 
receiving a Section 8 housing supplement with a $300 Medicare Supplement 
premium can be devastating, both financially and emotionally. Who do I 
represent?  The “Aunt” or the “nephew?”  What is my role?  My responsibility? 
 

                                                 
7 See Section IV, below. 
 
8 The National Elder Abuse Incidence Study, Executive Summary, supra note 3at 4-16, Table 4-
16. 
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CASE IN POINT: 
 
Having assisted the eighty-five year old nursing home resident’s daughter 
(one of three children) in processing a Guardianship for her mother, the 
annual accounting is due. You have not spoken with the Guardian/daughter 
since the appointment following the trial.  There was really no need to as 
the appointment was not contested.  The daughter calls to say that she 
received notice from the Court that she has to file an Accounting and she 
has no idea what that means.  You explain the process of preparing the 
Court’s form sent from the Clerk and that she will need to file copies of the 
bank statements and checks that she has written over the past year from 
her mother’s account.  There is a pause on the line and she explains that 
that would be too much work, can you help?  You agree to assist and over 
a period of two weeks she brings in only six bank statements with checks, 
saying she has lost the others.  In reviewing the statements you determine 
that the estate has dwindled from approximately $300,000 in September of 
the prior year to less than $100,000 in September this year.  There are no 
copies of statements that show large expenditures.  You place a call to 
your client who says that the nursing home expense was $70,000 but 
confirms that the daughter “had some financial difficulties this past year 
and borrowed funds from my mother, who agreed to the loan” to pay off 
her charge cards and bought a new Lexus so that she could make trips to 
the nursing home to see her mother.  She has not disclosed these 
expenses to her siblings or to her mother. 
 
Who is your Client?  What should you do?  As a lawyer, what are your 
limitations, if any? 
 
So often these exploitation cases look difficult to judges because the child “really 
needed the funds.”  Other times, it is fairly cut and dry, i.e. the hired caregiver 
who exercised undue influence in order to be named as a beneficiary in the will 
or to “borrow” funds to pay for more nursing training “so I can provide you better 
care as you age.” 

 
IV. KENTUCKY ETHICS RULES 1.6; 1.14; 3.3 
 

Unlike the next door citizen neighbor, an attorney has constraints that have to be 
considered in addressing financial exploitation of a client or by a client. 

 
A. SCR 3.130(1.6) Confidentiality of information 

 
(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to 
carry out the representation or the disclosure is permitted 
by paragraph (b). 
 
(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer 
reasonably believes necessary: 
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(1) to prevent reasonably certain death or substantial 
bodily harm; 
 
(2) to secure legal advice about the lawyer's 
compliance with these Rules; 
 

(3) to establish a claim or defense on behalf of the lawyer 
in a controversy between the lawyer and the client, to 
establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any 
proceeding, including a disciplinary proceeding, 
concerning the lawyer's representation of the client; or 
 
(4) to comply with other law or a court order. 

 
As a lawyer, I am bound by the limits of client confidentiality…for both the 
victim and the culprit, as the representation may apply.9  Generally, I 
cannot reveal any information at all, good or bad, unless I obtain 
“informed consent” from the client.10  Would the embezzling client permit 
a disclosure?  Not likely.  If I represent the incapacitated ward that cannot 
give consent and depends on the embezzler to make decisions, can I 
disclose that my client suffers from dementia? If she had not gone 
through a guardianship trial and never wanted to ever do that, would she 
allow me to disclose that she is incapable of managing her finances?   
 
But looking further into the rule at section (b), there are exceptions.  First, 
if the lawyer reasonably believes it necessary, I can seek advice 
regarding my obligations.  Perhaps I should call the KBA Ethics Hotline or 
send a written question to the Committee to ask if I can report the 
improper use of funds to the court or APS or the police.11  Or, I can 
disclose certain confidential information that will prevent the client from 
committing a crime or fraud.12  However, if some other law “requires” an 
attorney to disclose information that could be considered confidential, 
section (b)(4) permits the lawyer to make a disclosure.  KRS 209.15013 
says that any person with personal knowledge of exploitation “shall have 
standing to make a criminal complaint.”   

                                                 
9 Comment 2 of SCR 3.130(1.6) clearly states “in the absence of the client's informed consent, 
the lawyer must not reveal information relating to the representation.” 
 
10 “Informed consent” is defined at SCR 3.130(1.0)(e) as “the agreement of a person to proposed 
course of conduct after the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to the proposed course of 
conduct.”  It does not require a writing. 
 
11 See, Comment 9 to SCR 3.130(1.6). 
 
12 See, Comment 7 to SCR 3.130(1.6). 
 
13 KRS 209.005, 209.195, 209.990, Kentucky’s Protection of Adults Statutes. 
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KRS Chapter 209 does not “require” the attorney to make a “criminal 
complaint.” But KRS 209.030(2) clearly does require that we “shall” report 
knowledge of a suspected exploitation.   

 
(2) Any person, including but not limited to 
physician, law enforcement officer, nurse, social 
worker, cabinet personnel, coroner, medical 
examiner, alternate care facility employee, or 
caretaker, having reasonable cause to suspect that 
an adult has suffered abuse, neglect, or exploitation, 
shall report or cause reports to be made in 
accordance with the provisions of this chapter. Death 
of the adult does not relieve one of the responsibility 
for reporting the circumstances surrounding the 
death.  [emphasis added] 

 
Any report to Adult Protective Services (APS) is to be investigated and, if 
appropriate, prosecuted according to the penalties in KRS 209.990.   
 
When representing a ward with questionable capacity, look to Rule 1.14 
at (c). 
 

B. SCR 3.130(1.14) Client with diminished capacity 
 

(a) When a client's capacity to make adequately 
considered decisions in connection with a representation is 
diminished, whether because of minority, age, mental 
impairment or for some other reason, the lawyer shall, as 
far as reasonably possible, maintain a normal client-lawyer 
relationship with the client. 
 
(b) When the lawyer reasonably believes that the client has 
diminished capacity, is at risk of substantial physical, 
financial or other harm unless action is taken and cannot 
adequately act in the client's own interest, the lawyer may 
take reasonably necessary protective action, including 
consulting with individuals or entities that have the ability to 
take action to protect the client and, in appropriate cases, 
seeking the appointment of a guardian ad litem, 
conservator or guardian. 

 
(c) Information relating to the representation of a client with 
diminished capacity is protected by Rule 1.6. When taking 
protective action pursuant to paragraph (b), the lawyer is 
impliedly authorized under Rule 1.6(a) to reveal 
information about the client, but only to the extent 
reasonably necessary to protect the client's interests. 

 
This rule openly permits the attorney to protect the ward who may not be 
able to protect herself from an embezzling daughter/caregiver/agent 
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under power of attorney, but “only to the extent reasonably necessary to 
protect the client’s interests.”  However, disclosing that the client has 
questionable capacity may be a breach of the loyalty and duty of 
confidentiality owed the client because it “could adversely affect the 
client’s interests.”14 Client confidentiality is the foundation of the 
lawyer/client relationship.  It may be that the embezzling daughter may be 
asking if she can put the money back with a loan on her house. 

 
C.   SCR 3.130(3.3) Candor toward the tribunal 
 

(a) A lawyer shall not knowingly: 
 

(1) make a false statement of fact or law to a 
tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal 
by the lawyer; 
 
(2) fail to disclose to the tribunal published legal 
authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of the 
client and not disclosed by opposing counsel; or 
 
(3) offer evidence that the lawyer knows to be false. 
If a lawyer, the lawyer’s client, or a witness called 
by the lawyer, has offered material evidence and 
the lawyer comes to know of its falsity, the lawyer 
shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal. A 
lawyer may refuse to offer evidence, other than the 
testimony of a defendant in a criminal matter, that 
the lawyer reasonably believes is false. 

 
(b) A lawyer who represents a client in an adjudicative 
proceeding and who knows that a person intends to 
engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take 
reasonable remedial measures, including, if necessary, 
disclosure to the tribunal. 
 
(c) The duties stated in paragraphs (a) and (b) continue to 
the conclusion of the proceeding, and apply even if 
compliance requires disclosure of information otherwise 
protected by Rule 1.6. 

 
(d) In an ex parte proceeding, a lawyer shall inform the 
tribunal of all material facts known to the lawyer which will 
enable the tribunal to make an informed decision, whether 
or not the facts are adverse. 

 
                                                 
14See, Comment 8 to SCR 3.130(1.14). 
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The attorney cannot file a false accounting in the Guardianship matter.  
Perhaps the best course of action may be for me to withdraw if the client 
refuses to be accurate in the accounting to the court.15  Would a “noisy 
withdrawal” provide motivation for the proper individual to look closely at 
the client’s activities? 

 
V. HOW CAN A LAWYER HELP IN AVOIDING ELDER EXPLOITATION? 
 

In the normal course, the lawyer will be directly involved in drafting documents for 
the aging client in anticipation of the aging process, specifically, Powers of 
Attorney for financial and health care surrogacy and other advance directives 
such as a Living Will, family trust instruments and Wills.  When preparing these 
documents, the lawyer has a unique opportunity to sequester the client to ask 
questions relating to their care, their estate, their circle of support and other 
factors affected by financial exploitation.  But as mentioned, we see these clients 
in other contexts, including references from neighbors or in conversations with 
other clients.  They may even be our own family members. 
 
Attorneys can identify risks of exploitation by being familiar with the signs 
mentioned in this Conference.  Consider the client and caregiver.   

 
A. Does the client have sufficient “capacity” to make decisions relating to 

their financial affairs? Should I have the client evaluated by a profes-
sional?  

 
B. Give the client a ten minute Mini-Mental exam.16 
 
C. If they are turning over authority to another, what is the relationship and 

what power are they authorizing?   
 
D. Look at bank and financial statements I may have access to; have any 

unusual financial transactions have occurred? 
 
E. Are there large credit card transactions or checks written to unusual 

recipients such as salesmen or to “cash?”17 
 

                                                 
15See, Comment 10 SCR 3.130(3.3). 
 
16 Consider reviewing: ABA Comm. On L. & Aging & Am. Psychological Assn., Assessment of 
Older Adults with Diminished Capacity: A Handbook for Lawyers (2005), accessible from 
American Bar Association.  “There is no single marker of diminished capacity, but there are ‘red 
flags’ that may indicate problems.  Attorneys should be alert to cognitive, emotional, or behavioral 
signs such as memory loss, communication problems, lack of mental flexibility, calculation 
problems, disorientation and more, as described at pp. 13-16.”  Also noted in the publication are 
delusions, hallucinations, poor grooming and hygiene. 
 
17 Representing the Elderly Client, Thomas D. Begley, Jr. and Jo-Anne Herina Jeffreys, Wolters 
Kluwer Aspen Publishers, 2011 Volume 2 §4.02[B] page 14-7. 
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F. Abrupt changes in the will or other financial documents or transfers to a 
family member.18 

 
G. Complaints of stolen or misplaced credit cards, valuables, checkbooks or 

checks from Social Security, pensions and annuities.19 
 
H. Elders who appear puzzled by increases in debt or credit card trans-

actions.20 
 
I. New signatories added to the elder’s account or newly formed joint 

accounts between an elder and another individual.21 
 
J. Possible forged signatures on financial transactions, documents for 

transfer of assets or new applications for items such as credit cards.22 
 
K. What is the educational level of the proposed agent/caregiver? 
 
L. Get authority to do a credit check on the proposed agent? 
 
M. Does the client have a support group or is the client “isolated?” 
 
N. What is the socio-economic background of both client and caregiver. 
 
O. Note hearing and/or vision loss, unusual fatigue, lack of sleep. 
 
P. Note any physical infirmities or injuries/bruises. 
 
Q. Is the client frail and in poor health, very dependent on the caregiver? 
 
R. Medications can be evaluated by a professional geriatric care manager. 
 
S. When was the last physical examination?  
 
T. Does the client or caregiver appear uncomfortable in my presence? 
 

                                                 
18 Id. 
 
19 Id. 
 
20 Id. 
 
21 Id. 
 
22 Id. 
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U. Are there signs of physical abuse? 
 
V. Is the client anxious? 
 
W. Is the client dominated by the prospective agent? 
 
X. Is the client “vulnerable?” 
 
Y. The highest number of perpetrators is family members. 

 
The lawyer may draft a Power of Attorney for a client but should also counsel the 
client on the effects of entrusting such authority in an individual or individuals 
who may not be the best for the task.  If there are multiple children should the 
Power be “joint” or “joint and several as the case may require?”  Should the 
Power be “springing” with a trigger being upon the finding of the treating 
physician (or two physicians) that the individual can no longer make proper 
decisions on such matters?   
 
Is there need for a Guardianship action?23 But guardianship should only be a last 
resort because of the loss of individual autonomy.  In Kentucky, the respondent 
shall be entitled to a jury trial on the issue of disability.24  Although the County 
Attorney processes the trial, an attorney may be involved in representing the 
ward as Guardian ad Litem, as advocate or may represent the Petitioner (child or 
other seeking to be appointed as Guardian).25  Again, issues of confidentiality 
enter into the representation.26 
 
Trusts with appointed Trustees can assist in protecting the ward.  A good trust 
company will monitor not only the flow of funds but also the lifestyle of the 
beneficiary.  Any changes in Revocable Trust terms can be a warning sign to the 
trustee that a closer look is called for. 
 
“The attorney may also serve as fiduciary for the client, if it is in the client’s best 
interest and if the client gives informed consent after full disclosure.”27 

 
  

                                                 
23 There are two separate guardianship statutes in Kentucky: KRS 387.101-387.330 for minors 
and 387.500-387.990 for “Disabled Persons.”     
 
24 KRS 387.570. 
 
25 KRS 387.560 directs the Court to appoint “counsel” for the ward if none is of record.  “Counsel” 
does not appear to be a “Guardian ad Litem” who may be held to a different standard of 
representation such as “best interests.” 
 
26 SCR 3.330 (1.14(b)). 
 
27 Aspirational Standard Number A.5. “Aspirational Standards for National  Academy of Elder Law 
Attorneys.” November 21, 2005, NAELA Journal, Vol. II at 6, May 10, 2006.  
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VI. CONCLUSION 
 

Because of the natural and professional relationship of the lawyer to the client, a 
lawyer is uniquely placed to prevent, detect and correct financial exploitation of 
an elder.  In counseling and preparing the legal strings of aging we can prevent, 
in counseling we can detect and in our role as advocate, we can intervene, 
through legal process and enforcement of laws, to correct and mitigate the 
impact of financial abuse.  

 
  



44 

  
  



45 

ADDENDUM 
 

 
KRS 209.005 Elder Abuse Committee -- Membership -- Duties -- Annual report. 
 
(1) The Cabinet for Health and Family Services shall create an Elder Abuse Committee 
to develop a model protocol on elder abuse and neglect in the Commonwealth, that shall 
be comprised of various agency representatives that include but are not limited to:  
 
(a) The Department for Community Based Services;  
(b) The Department for Public Health;  
(c) The Department for Mental Health and Mental Retardation;  
(d) The Department for Aging and Independent Living;  
(e) The Division of Health Care Facilities and Services;  
(f) The Office of the Ombudsman;  
(g) Area Agencies on Aging;  
(h) Local and state law enforcement official; and  
(i) Prosecutors.  
 
(2) The committee shall address issues of prevention, intervention, investigation, and 
agency coordination of services on a state and local level through interaction with local 
groups or entities that either directly or indirectly provide services to the elder population, 
including but not limited to:  
 
(a) Senior citizen centers;  
(b) Local governmental human service groups;  
(c) The Sanders-Brown Center on Aging at the University of Kentucky;  
(d) Long-Term Care Ombudsmen; and  
(e) Other organizations or associations dedicated to serving elder citizens and their 
families in the Commonwealth.  
 
(3) The committee shall:  
 
(a) Recommend a model protocol for the joint multidisciplinary investigation of reports of 
suspected abuse, neglect, or exploitation of the elderly;  
(b) Recommend practices to assure timely reporting of referrals of abuse, neglect, or 
exploitation required under KRS 209.030(12);  
(c) Explore the need for a comprehensive statewide resource directory of services for 
the elderly;  
(d) Enhance existing public awareness campaigns for elder abuse and neglect; and  
(e) Provide forums for the exchange of information to educate the elder population and 
their families on the rights of elders.  
 
(4) The committee shall produce an annual report of their activities, products, and 
recommendations for public policy to the Governor and the Legislative Research 
Commission.  
 
Effective:  June 26, 2007 
History: Amended 2007 Ky. Acts ch. 24, sec. 16, effective June 26, 2007. -- Amended 
2005 Ky. Acts ch. 99, sec. 293, effective June 20, 2005; and ch. 132, sec. 29, Page 2 of 
2, effective June 20, 2005. -- Amended 2001 Ky. Acts ch. 81, sec. 3, effective June 21, 
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2001. -- Amended 2000 Ky. Acts ch. 14, sec. 40, effective July 14, 2000. -- Created 
1998 Ky. Acts ch. 370, sec. 6, effective July 15, 1998.  
Legislative Research Commission Note (6/20/2005). This section was amended by 
2005 Ky. Acts chs. 99, and 132, which do not appear to be in conflict and have been 
codified together.  
  
KRS 209.010 Purpose and application of chapter. 
 
(1) The purpose of this chapter is: 
 
(a) To provide for the protection of adults who may be suffering from abuse, neglect, or 
exploitation, and to bring said cases under the purview of the Circuit or District Court; 
 
(b) To provide that any person who becomes aware of such cases shall report them to a 
representative of the cabinet, thereby causing the protective services of the state to be 
brought to bear in an effort to protect the health and welfare of these adults in need of 
protective services and to prevent abuse, neglect, or exploitation; and 
 
(c) To promote coordination and efficiency among agencies and entities that have a 
responsibility to respond to the abuse, neglect, or exploitation of adults.  
 
(2) This chapter shall apply to the protection of adults who are the victims of abuse, 
neglect, or exploitation inflicted by a person or caretaker. It shall not apply to victims of 
domestic violence unless the victim is also an adult as defined in KRS 209.020(4). 
 
Effective: June 20, 2005 
History: Amended 2005 Ky. Acts ch. 132, sec. 1, effective June 20, 2005. – Amended 
1978 Ky. Acts ch. 370, sec. 1, effective June 17, 1978. -- Amended 1976 (1st Extra. 
Sess.) Ky. Acts ch. 14, sec. 200, effective January 2, 1978. -- Created 1976 Ky. Acts ch. 
157, sec. 2. 
Legislative Research Commission Note (11/9/93). A prior reference to the 
"department" in this statute was changed to "cabinet" pursuant to 1982 Ky. Acts ch. 393, 
sec. 50(5), and KRS 7.136(2). 
  
KRS 209.020 Definitions for chapter. 
 
As used in this chapter, unless the context otherwise requires:  
 
(1) "Secretary" means the secretary of the Cabinet for Health and Family Services;  
 
(2) "Cabinet" means the Cabinet for Health and Family Services;  
 
(3) "Department" means the Department for Community Based Services of the Cabinet 
for Health and Family Services;  
 
(4) "Adult" means a person eighteen (18) years of age or older who, because of mental 
or physical dysfunctioning, is unable to manage his or her own resources, carry out the 
activity of daily living, or protect himself or herself from neglect, exploitation, or a 
hazardous or abusive situation without assistance from others, and who may be in need 
of protective services;  
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(5) "Protective services" means agency services undertaken with or on behalf of an adult 
in need of protective services who is being abused, neglected, or exploited. These 
services may include but are not limited to conducting investigations of complaints of 
possible abuse, neglect, or exploitation to ascertain whether or not the situation and 
condition of the adult in need of protective services warrants further action; social 
services aimed at preventing and remedying abuse, neglect, and exploitation; and 
services directed toward seeking legal determination of whether or not the adult in need 
of protective services has been abused, neglected, or exploited and to ensure that he or 
she obtains suitable care in or out of his or her home;  
 
(6) "Caretaker" means an individual or institution who has been entrusted with or who 
has the responsibility for the care of the adult as a result of family relationship, or who 
has assumed the responsibility for the care of the adult person voluntarily or by contract, 
employment, legal duty, or agreement;  
 
(7) "Deception" means but is not limited to:  
 
(a) Creating or reinforcing a false impression, including a false impression as to law, 
value, intention, or other state of mind;  
 
(b) Preventing another from acquiring information that would affect his or her judgment 
of a transaction; or  
 
(c) Failing to correct a false impression that the deceiver previously created or 
reinforced, or that the deceiver knows to be influencing another to whom the person 
stands in a fiduciary or confidential relationship;  
 
(8) "Abuse" means the infliction of injury, sexual abuse, unreasonable confinement, 
intimidation, or punishment that results in physical pain or injury, including mental injury;  
 
(9) "Exploitation" means obtaining or using another person's resources, including but not 
limited to funds, assets, or property, by deception, intimidation, or similar means, with 
the intent to deprive the person of those resources;  
 
(10) "Investigation" shall include but is not limited to:  
 
(a) A personal interview with the individual reported to be abused, neglected, or 
exploited. When abuse or neglect is allegedly the cause of death, a coroner's or doctor's 
report shall be examined as part of the investigation;  
 
(b) An assessment of individual and environmental risk and safety factors;  
 
(c) Identification of the perpetrator, if possible; and  
 
(d) Identification by the Office of Inspector General of instances of failure by an 
administrator or management personnel of a regulated or licensed facility to adopt or 
enforce appropriate policies and procedures, if that failure contributed to or caused an 
adult under the facility's care to be abused, neglected, or exploited;  
 
(11) "Emergency" means that an adult is living in conditions which present a substantial 
risk of death or immediate and serious physical harm to himself or herself or others;  
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(12) "Emergency protective services" are protective services furnished an adult in an 
emergency;  
 
(13) "Protective placement" means the transfer of an adult from his or her present living 
arrangement to another;  
 
(14) "Court" means the Circuit Court or the District Court if no judge of that Circuit Court 
is present in the county;  
 
(15) "Records" means the medical, mental, health, and financial records of the adult that 
are in the possession of any hospital, firm, corporation, or other facility, if necessary to 
complete the investigation mandated in this chapter. These records shall not be 
disclosed for any purpose other than the purpose for which they have been obtained;  
 
(16) "Neglect" means a situation in which an adult is unable to perform or obtain for 
himself or herself the goods or services that are necessary to maintain his or her health 
or welfare, or the deprivation of services by a caretaker that are necessary to maintain 
the health and welfare of an adult; and  
 
(17) "Authorized agency" means:  
 
(a) The Cabinet for Health and Family Services;  
 
(b) A law enforcement agency or the Department of Kentucky State Police;  
 
(c) The office of a Commonwealth's attorney or county attorney; or  
 
(d) The appropriate division of the Office of the Attorney General.  
 
Effective: June 26, 2007 
History: Amended 2007 Ky. Acts ch. 85, sec. 242, effective June 26, 2007. -- Amended 
2005 Ky. Acts ch. 99, sec. 294, effective June 20, 2005; and ch. 132, sec. 2, effective 
June 20, 2005. -- Amended 2000 Ky. Acts ch. 14, sec. 41, effective July 14, 2000. -- 
Amended 1998 Ky. Acts ch. 370, sec. 1, effective July 15, 1998; and ch. 426, sec. 239, 
effective July 15, 1998. -- Amended 1986 Ky. Acts ch. 56, sec. 1, effective July 15, 1986. 
-- Amended 1980 Ky. Acts ch. 372, sec. 2, effective July 15, 1980. -- Amended 1978 Ky. 
Acts ch. 370, sec. 2, effective June 17, 1978. -- Created 1976 Ky. Acts ch. 157, sec. 3.  
Legislative Research Commission Note (6/20/2005). 2005 Ky. Acts chs. 11, 85, 95, 
97, 98, 99, 123, and 181 instruct the Reviser of Statutes to correct statutory references 
to agencies and officers whose names have been changed in 2005 legislation confirming 
the reorganization of the executive branch. Such a correction has been made in this 
section.  
Legislative Research Commission Note (6/20/2005). Under 2005 Ky. Acts chs. 184, 
sec. 18, changes in the names of agencies and officers that are made in bills confirming 
a reorganization of the executive branch are to be codified only to the extent those 
changes do not conflict with other 2005 amendments. Accordingly, an amendment to 
this section in Acts ch. 132 prevails over a name change made in Acts ch. 99.  
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KRS 209.030 Administrative regulations -- Reports of adult abuse, neglect, or 
exploitation -- Cabinet actions -- Status and disposition reports. 
 
(1) The secretary may promulgate administrative regulations in accordance with KRS 
Chapter 13A to effect the purposes of this chapter. While the cabinet shall continue to 
have primary responsibility for investigation and the provision of protective services 
under this chapter, nothing in this chapter shall restrict the powers of another authorized 
agency to act under its statutory authority. 
 
(2) Any person, including but not limited to physician, law enforcement officer, nurse, 
social worker, cabinet personnel, coroner, medical examiner, alternate care facility 
employee, or caretaker, having reasonable cause to suspect that an adult has suffered 
abuse, neglect, or exploitation, shall report or cause reports to be made in accordance 
with the provisions of this chapter. Death of the adult does not relieve one of the 
responsibility for reporting the circumstances surrounding the death. 
 
(3) An oral or written report shall be made immediately to the cabinet upon knowledge of 
suspected abuse, neglect, or exploitation of an adult. 
 
(4) Any person making such a report shall provide the following information, if known: 
 
(a) The name and address of the adult, or of any other person responsible for his care; 
 
(b) The age of the adult; 
 
(c) The nature and extent of the abuse, neglect, or exploitation, including any evidence 
of previous abuse, neglect, or exploitation; 
 
(d) The identity of the perpetrator, if known; 
 
(e) The identity of the complainant, if possible; and 
 
(f) Any other information that the person believes might be helpful in establishing the 
cause of abuse, neglect, or exploitation. 
 
(5) Upon receipt of the report, the cabinet shall conduct an initial assessment and take 
the following action: 
 
(a) Notify within twenty-four (24) hours of the receipt of the report the appropriate law 
enforcement agency. If information is gained through assessment or investigation 
relating to emergency circumstances or a potential crime, the cabinet shall immediately 
notify and document notification to the appropriate law enforcement agency; 
 
(b) Notify each appropriate authorized agency. The cabinet shall develop standardized 
procedures for notifying each appropriate authorized agency when an investigation 
begins and when conditions justify notification during the pendency of an investigation; 
 
(c) Initiate an investigation of the complaint; and 
 
(d) Make a written report of the initial findings together with a recommendation for further 
action, if indicated. 
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(6)(a) The cabinet shall, to the extent practicable, coordinate its investigation with the 
appropriate law enforcement agency and, if indicated, any appropriate authorized 
agency or agencies. 
 
(b) The cabinet shall, to the extent practicable, support specialized multidisciplinary 
teams to investigate reports made under this chapter. This team may include law 
enforcement officers, social workers, Commonwealth's attorneys and county attorneys, 
representatives from other authorized agencies, medical professionals, and other related 
professionals with investigative responsibilities, as necessary. 
 
(7) Any representative of the cabinet may enter any health facility or health service 
licensed by the cabinet at any reasonable time to carry out the cabinet's responsibilities 
under this chapter. Any representative of the cabinet actively involved in the conduct of 
an abuse, neglect, or exploitation investigation under this chapter shall also be allowed 
access to financial records and the mental and physical health records of the adult which 
are in the possession of any hospital, firm, financial institution, corporation, or other 
facility if necessary to complete the investigation mandated by this chapter. These 
records shall not be disclosed for any purpose other than the purpose for which they 
have been obtained.  
 
(8) Any representative of the cabinet may with consent of the adult or caretaker enter 
any private premises where any adult alleged to be abused, neglected, or exploited is 
found in order to investigate the need for protective services for the purpose of carrying 
out the provisions of this chapter. If the adult or caretaker does not consent to the 
investigation, a search warrant may be issued upon a showing of probable cause that an 
adult is being abused, neglected, or exploited, to enable a representative of the cabinet 
to proceed with the investigation. 
 
(9) If a determination has been made that protective services are necessary when 
indicated by the investigation, the cabinet shall provide such services within budgetary 
limitations, except in such cases where an adult chooses to refuse such services. 
 
(10) In the event the adult elects to accept the protective services to be provided by the 
cabinet, the caretaker shall not interfere with the cabinet when rendering such services. 
 
(11) The cabinet shall consult with local agencies and advocacy groups, including but 
not limited to long-term care ombudsmen, law enforcement agencies, bankers, 
attorneys, providers of nonemergency transportation services, and charitable and faith-
based organizations, to encourage the sharing of information, provision of training, and 
promotion of awareness of adult abuse, neglect, and exploitation, crimes against the 
elderly, and adult protective services. 
 
(12)(a) By November 1 of each year and in accordance with state and federal 
confidentiality and open records laws, each authorized agency that receives a report of 
adult abuse, neglect, or exploitation shall submit a written report to the cabinet that 
provides the current status or disposition of each case referred to that agency by the 
cabinet under this chapter during the preceding year. The Elder Abuse Committee 
established in KRS 209.005 may recommend practices and procedures in its model 
protocol for reporting to the cabinet under this section. 
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(b) By December 30 of each year, the cabinet shall provide a written report to the 
Governor and the Legislative Research Commission that summarizes the status of and 
actions taken on all reports received from authorized agencies and specific departments 
within the cabinet under this subsection. The cabinet shall identify any report required 
under paragraph (a) of this subsection that is not received by the cabinet. Identifying 
information about individuals who are the subject of a report of suspected adult abuse, 
neglect, or exploitation shall not be included in the report under this paragraph. The 
report shall also include recommendations, as appropriate, to improve the coordination 
of investigations and the provision of protective services. The cabinet shall make the 
report available to community human services organizations and others upon request. 
 
Effective: June 20, 2005 
History: Amended 2005 Ky. Acts ch. 132, sec. 3, effective June 20, 2005. – Amended 
1998 Ky. Acts ch. 370, sec. 2, effective July 15, 1998. -- Amended 1980 Ky. Acts ch. 
372, sec. 3, effective July 15, 1980. -- Amended 1978 Ky. Acts ch. 370, sec. 3, effective 
June 17, 1978. -- Created 1976 Ky. Acts ch. 157, sec. 4.  
Legislative Research Commission Note (7/15/98). The amendment to this statute 
proposed in the introduced version of House Bill 652 was deleted in the House 
Committee Substitute that was adopted and became 1998 Ky. Acts ch. 370; no changes 
to the existing statute were left in that Act as enacted.  
Legislative Research Commission Note (11/9/93). Prior references to the 
"department" in this statute were changed to "cabinet" pursuant to 1982 Ky. Acts ch. 
393, sec. 50(5), and KRS 7.136(2). 
  
KRS 209.035 Cabinet's authority to promulgate administrative regulations on 
general adult services. 
 
The cabinet shall promulgate administrative regulations for the provision of general adult 
services to include uniform criteria for adult intake and appropriate and necessary 
service provision. 
 
Effective: July 15, 1998 
History: Created 1998 Ky. Acts ch. 370, sec. 7, effective July 15, 1998. 
  
KRS 209.040 Remedies -- Injunctive relief. 
 
Any court may upon proper application by the cabinet issue a restraining order or other 
injunctive relief to prohibit any violation of this chapter, regardless of the existence of any 
other remedy at law. 
 
Effective: July 15, 1980 
History: Amended 1980 Ky. Acts ch. 372, sec. 4, effective July 15, 1980. -- Created 
1976 Ky. Acts ch. 157, sec. 5. 
Legislative Research Commission Note (11/9/93). A prior reference to the 
"department" in this statute was changed to "cabinet" pursuant to 1982 Ky. Acts ch. 393, 
sec. 50(5), and KRS 7.136(2). 
  
KRS 209.050 Immunity from civil or criminal liability. 
 
Anyone acting upon reasonable cause in the making of any report or investigation or 
participating in the filing of a petition to obtain injunctive relief or emergency protective 
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services for an adult pursuant to this chapter, including representatives of the cabinet in 
the reasonable performance of their duties in good faith, and within the scope of their 
authority, shall have immunity from any civil or criminal liability that might otherwise be 
incurred or imposed. Any such participant shall have the same immunity with respect to 
participation in any judicial proceeding resulting from such report or investigation and 
such immunity shall apply to those who render protective services in good faith pursuant 
either to the consent of the adult or to court order. 
 
Effective: July 15, 1980 
History: Amended 1980 Ky. Acts ch. 372, sec. 9, effective July 15, 1980. – Created 
1976 Ky. Acts ch. 157, sec. 6. 
Legislative Research Commission Note (11/9/93). A prior reference to the 
"department" in this statute was changed to "cabinet" pursuant to 1982 Ky. Acts ch. 393, 
sec. 50(5), and KRS 7.136(2). 
  
KRS 209.060 Privileged relationships not ground for excluding evidence. 
 
Neither the psychiatrist-patient privilege nor the husband-wife privilege shall be a ground 
for excluding evidence regarding the abuse, neglect, or exploitation of an adult or the 
cause thereof in any judicial proceeding resulting from a report pursuant to this chapter. 
 
History: Created 1976 Ky. Acts ch. 157, sec. 7. 
  
KRS 209.080 Title. 
 
This chapter may be cited as the Kentucky Adult Protection Act. 
 
History: Created 1976 Ky. Acts ch. 157, sec. 1. 
  
KRS 209.090 Legislative intent. 
 
The General Assembly of the Commonwealth of Kentucky recognizes that some adults 
of the Commonwealth are unable to manage their own affairs or to protect themselves 
from abuse, neglect, or exploitation. Often such persons cannot find others able or 
willing to render assistance. The General Assembly intends, through this chapter, to 
establish a system of protective services designed to fill this need and to assure their 
availability to all adults. It is also the intent of the General Assembly to authorize only the 
least possible restriction on the exercise of personal and civil rights consistent with the 
person's needs for services, and to require that due process be followed in imposing 
such restrictions. 
 
Effective: July 15, 1980 
History: Created 1980 Ky. Acts ch. 372, sec. 1, effective July 15, 1980. 
  
KRS 209.100 Emergency protective services. 
 
(1) If an adult lacks the capacity to consent to receive protective services in an 
emergency, these services may be ordered by a court on an emergency basis through 
an order pursuant to KRS 209.110, provided that: 
 
(a) The adult is in a state of abuse or neglect and an emergency exists; 
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(b) The adult is in need of protective services; 
 
(c) The adult lacks the capacity to consent and refuses to consent to such services; and 
 
(d) No person authorized by law or court order to give consent for the adult is available 
to consent to emergency protective services or such person refuses to give consent. 
 
(2) In ordering emergency protective services, the court shall authorize only that 
intervention which it finds to be the least restrictive of the individual's liberty and rights 
while consistent with his welfare and safety. 
 
Effective: July 15, 1998 
History: Amended 1998 Ky. Acts ch. 370, sec. 3, effective July 15, 1998. -- Created 
1980 Ky. Acts ch. 372, sec. 5, effective July 15, 1980. 
  
KRS 209.110 Petition -- Guardian ad litem -- Summons -- Notice -- Hearing -- 
Report to court -- Fee. 
 
(1) A petition by the cabinet for emergency protective services shall be verified by an 
authorized representative of the cabinet and shall set forth the name, age, and address 
of the adult in need of protective services; the nature of the disability of the adult, if 
determinable; the proposed protective services; the petitioner's reasonable belief, 
together with the facts supportive thereof, as to the existence of the facts, and the facts 
showing the petitioner's attempts to obtain the adult's consent to the services and the 
outcomes of such attempts. The petition and all subsequent court documents shall be 
entitled: "In the interest of----- , an adult in need of protective services." The petition shall 
be filed in the court of the adult's residence, or if filed pursuant to KRS 209.130, the court 
of the county in which the adult is physically located. 
 
(2) When a petition for emergency protective services is filed, the court or the clerk shall 
immediately appoint a guardian ad litem to represent the interest of the adult. The duties 
of a guardian ad litem representing an adult for whom a petition for emergency 
protective services has been filed shall include personally interviewing the adult, 
counseling with the adult with respect to this chapter, informing him of his rights and 
providing competent representation at all proceedings, and such other duties as the 
court may order. 
 
(3) Following the filing of a petition, a summons shall be issued and served with a copy 
of the petition, and notice of the time, date and location of the hearing to be held on the 
petition. Service shall be made upon the adult and his guardian or, if none, his caretaker. 
Should the adult have no guardian or caretaker, service shall be made upon the adult's 
guardian ad litem. Notice of the hearing shall be given to the adult's spouse, or, if none, 
to his adult children or next of kin, unless the court is satisfied that notification would be 
impractical. Service shall not be made upon any person who is believed to have 
perpetrated the abuse, neglect, or exploitation. Service of the petition shall be made at 
least three (3) calendar days prior to the hearing for emergency protective services. 
 
(4) The hearing on the petition for an emergency order for protective services shall be 
heard under the following conditions: 
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(a) The hearing on the petition, in the interests of expedition, may be held in any county 
within the judicial district or circuit served by the court. The court shall give priority to the 
holdings of the hearings pursuant to petitions filed under this chapter; 
 
(b) The adult or his representative may present evidence and cross-examine witnesses; 
and 
 
(c) The adult or his representative may petition the court to have any order which is 
entered pursuant to this chapter, set aside or modified for good cause. 
 
(5) Where protective services are rendered on the basis of an order pursuant to this 
section, the cabinet shall submit a report to the court describing the circumstances 
including the name, place, date, and nature of the services. Such report shall be made at 
least once or on a monthly basis if protective services are provided the adult for a period 
of longer than one (1) month.  
 
(6) The fee of the guardian ad litem shall be paid by the cabinet not to exceed three 
hundred dollars ($300). This fee is not to be paid to attorneys employed by government 
funded legal services programs. 
 
Effective: June 20, 2005 
History: Amended 2005 Ky. Acts ch. 132, sec. 5, effective June 20, 2005. – Amended 
1982 Ky. Acts ch. 141, sec. 66, effective July 1, 1982. -- Created 1980 Ky. Acts ch. 372, 
sec. 6, effective July 15, 1980.  
Legislative Research Commission Note (11/9/93). Prior references to the 
"department" in this statute were changed to "cabinet" pursuant to 1982 Ky. Acts ch. 
393, sec. 50(5), and KRS 7.136(2). 
  
KRS 209.115 Disqualification from serving in fiduciary capacity for felony 
conviction under KRS Chapter 209.  
 
(1) Any person convicted of a felony under this chapter shall be disqualified from being 
appointed or serving as a guardian, limited guardian, conservator, limited conservator, 
executor, administrator, fiduciary, personal representative, attorney-in-fact, or health 
care surrogate as to the victim of the offense or the victim's estate. The sentencing judge 
shall inform the defendant of the provisions of this section at sentencing.  
 
(2) Any interested person or entity, as that phrase is defined in KRS 387.510, shall have 
standing to contest the appointment or continued service of a person subject to the 
prohibition established in subsection (1) of this section.  
 
(3) Actions of a guardian, limited guardian, conservator, limited conservator, executor, 
administrator, fiduciary, personal representative, attorney-in-fact, or health care 
surrogate disqualified from acting in that capacity due to the provisions of subsection (1) 
of this section shall remain valid as to third parties acting in good faith and without 
knowledge of the person's disqualification.  
 
Effective: June 8, 2011 
History: Created 2011 Ky. Acts ch. 43, sec. 5, effective June 8, 2011. 
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KRS 209.120 Findings by court -- Limitations of court's power -- Termination of 
order. 
 
(1) Upon petition by the cabinet a court may issue an order authorizing the provision of 
emergency protective services to an adult after a hearing and upon a finding based on a 
preponderance of the evidence that: 
 
(a) The adult is in a state of abuse, neglect, or exploitation and is living in conditions 
which present a substantial risk of death or immediate and serious physical harm to 
himself or others; 
 
(b) The adult is in need of protective services; 
 
(c) The adult lacks the capacity to consent to such services; and 
 
(d) No person authorized by law or court order to give consent for the adult is available 
to consent to protective services or such person refuses to give consent. 
 
(2) In issuing an emergency order the court shall adhere to the following limitations:  
 
(a) Only such protective services, including medical and surgical care and protective 
placement, as are necessary to remove the conditions creating the emergency shall be 
covered, and the court shall specifically designate the approved services in its order. 
Such designation of approved services shall be deemed to be the consent of the court 
authorizing the provision of such services. 
 
(b) Protective services authorized by the court shall not include hospitalization or 
protective placement unless the court specifically finds such action is necessary and 
gives specific approval for such action in its order. 
 
(c) The issuance of an emergency order shall not deprive the adult of any rights except 
to the extent validly provided for in the order.  
 
(d) To implement an order, the court may authorize forcible entry of the premises of the 
adult for the purpose of rendering protective services or transporting the adult to another 
location for the provision of such services. Authorized forcible entry shall be 
accomplished by a peace officer accompanied by a representative of the cabinet. 
 
(3) If the court finds, pursuant to a hearing, that the adult is in need of protective 
services, and should that adult have a guardian who has been derelict in providing for 
the welfare of the adult, the court shall have the discretion to remove the guardian and 
appoint another guardian, if an individual is available, willing, and able to function as 
guardian; such removal and appointment shall be in compliance with the provisions of 
KRS Chapter 387. It is not necessary for the court to find a guardian has been derelict 
as a requirement for the issuance of an order for protective services. 
 
(4) If the court finds that protective services are no longer needed by the adult, the court 
shall order the emergency protective services to terminate. 
 
Effective: July 15, 1998 
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History: Amended 1998 Ky. Acts ch. 370, sec. 4, effective July 15, 1998. – Amended 
1982 Ky. Acts ch. 141, sec. 67, effective July 1, 1982. -- Created 1980 Ky. Acts ch. 372, 
sec. 7, effective July 15, 1980. 
Legislative Research Commission Note (11/9/93). Prior references to the 
"department" in this statute were changed to "cabinet" pursuant to 1982 Ky. Acts ch. 
393, sec. 50(5), and KRS 7.136(2). 
  
KRS 209.130 Ex parte order of court -- Implementation. 
 
(1) When from an affidavit or sworn testimony of an authorized representative of the 
cabinet, it appears probable that an adult will suffer immediate and irreparable physical 
injury or death if protective services are not immediately provided, and it appears that 
the adult is incapable of giving consent, the court may assume jurisdiction and issue an 
ex parte order providing that certain specific protective services be provided the adult. 
The court shall not authorize such protective services except those specifically designed 
to remove the adult from conditions of immediate and irreparable physical injury or 
death. A copy of the order shall be served upon the adult and his guardian, or if none, 
his caretaker. Service shall not be made upon the person or caretaker who is believed to 
have perpetrated the abuse, neglect, or exploitation. 
 
(2) To implement an ex parte order, the court may authorize forcible entry of the 
premises of the adult for the purpose of rendering protective services or transporting the 
adult to another location for the provision of such services. Authorized forcible entry shall 
be accomplished by a peace officer accompanied by a representative of the cabinet. 
 
(3) Upon the issuance of an ex parte order, the cabinet must file a petition as soon as 
possible. A hearing must be held within seventy-two (72) hours, exclusive of Saturdays 
and Sundays, from the issuance of an ex parte order. 
 
Effective: June 20, 2005 
History: Amended 2005 Ky. Acts ch. 132, sec. 6, effective June 20, 2005. – Amended 
1982 Ky. Acts ch. 141, sec. 68, effective July 1, 1982. -- Created 1980 Ky. Acts ch. 372, 
sec. 8, effective July 15, 1980. 
Legislative Research Commission Note (11/9/93). Prior references to the 
"department" in this statute were changed to "cabinet" pursuant to 1982 Ky. Acts ch. 
393, sec. 50(5), and KRS 7.136(2). 
  
KRS 209.140 Confidentiality of information. 
 
All information obtained by the department staff or its delegated representative, as a 
result of an investigation made pursuant to this chapter, shall not be divulged to anyone 
except: 
 
(1) Persons suspected of abuse or neglect or exploitation, provided that in such cases 
names of informants may be withheld, unless ordered by the court; 
 
(2) Persons within the department or cabinet with a legitimate interest or responsibility 
related to the case; 
 
(3) Other medical, psychological, or social service agencies, or law enforcement 
agencies that have a legitimate interest in the case; 
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(4) Cases where a court orders release of such information; and 
 
(5) The alleged abused or neglected or exploited person. 
 
Effective: July 15, 1980 
History: Created 1980 Ky. Acts ch. 372, sec. 10, effective July 15, 1980.  
Legislative Research Commission Note (11/9/93). Prior references to the "bureau" 
and the "department" in this statute were changed to "department" and "cabinet" 
pursuant to 1982 Ky. Acts ch. 393, sec. 50(5), and KRS 7.136(2). 
  
KRS 209.150 Who may make criminal complaint. 
 
Any representative of the cabinet acting officially in that capacity, any person with 
personal knowledge of the abuse or neglect, or exploitation of an adult by a caretaker, or 
an adult who has been abused or neglected or exploited shall have standing to make a 
criminal complaint. 
 
Effective: July 15, 1980 
History: Created 1980 Ky. Acts ch. 372, sec. 11, effective July 15, 1980. 
Legislative Research Commission Note (11/9/93). A prior reference to the 
"department" in this statute was changed to "cabinet" pursuant to 1982 Ky. Acts ch. 393, 
sec. 50(5), and KRS 7.136(2). 
  
KRS 209.160 Spouse abuse shelter fund -- Department of Revenue to administer -- 
Cabinet for Health and Family Services to use -- Primary service providers. 
 
(1) There is hereby created a trust and agency account in the State Treasury to be 
known as the domestic violence shelter fund. Each county clerk shall remit to the fund, 
by the tenth of the month, ten dollars ($10) from each twenty-four dollars ($24) collected 
during the previous month from the issuance of marriage licenses. The fund shall be 
administered by the Department of Revenue. The Cabinet for Health and Family 
Services shall use the funds for the purpose of providing protective shelter services for 
domestic violence victims. 
 
(2) The Cabinet for Health and Family Services shall designate one (1) nonprofit 
corporation in each area development district to serve as the primary service provider 
and regional planning authority for domestic violence shelter, crisis, and advocacy 
services in the district in which the designated provider is located. 
 
Effective: June 20, 2005 
History: Amended 2005 Ky. Acts ch. 85, sec. 624, effective June 20, 2005; ch. 99, sec. 
295, effective June 20, 2005; and ch. 132, sec. 28, effective June 20, 2005. -- Amended 
1998 Ky. Acts ch. 426, sec. 240, effective July 15, 1998. -- Amended 1994 Ky. Acts ch. 
428, sec. 35, effective July 15, 1994. – Amended 1992 Ky. Acts ch. 338, sec. 18. -- 
Created 1982 Ky. Acts ch. 161, sec. 2, effective July 15, 1982.  
Legislative Research Commission Note (6/20/2005). 2005 Ky. Acts chs. 11, 85, 95, 
97, 98, 99, 123, and 181 instruct the Reviser of Statutes to correct statutory references 
to agencies and officers whose names have been changed in 2005 legislation confirming 
the reorganization of the executive branch. Such a correction has been made in this 
section. 
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Legislative Research Commission Note (6/20/2005). This section was amended by 
2005 Ky. Acts chs. 85, 99 and 132, which do not appear to be in conflict and have been 
codified together. 
  
KRS 209.170 Staffing requirements. 
 
The Cabinet for Health and Family Services shall provide for sufficient social worker staff 
to implement the provisions of this chapter. This staff shall obtain the training provided 
under KRS 194A.545. 
 
Effective: June 20, 2005 
History: Created 2005 Ky. Acts ch. 132, sec. 4, effective June 20, 2005. 
Legislative Research Commission Note (6/20/2005). 2005 Ky. Acts chs. 11, 85, 95, 
97, 98, 99, 123, and 181 instruct the Reviser of Statutes to correct statutory references 
to agencies and officers whose names have been changed in 2005 legislation confirming 
the reorganization of the executive branch. Such a correction has been made in this 
section. 
  
KRS 209.180 Prosecution of adult abuse, neglect, and exploitation. 
 
(1) If adequate personnel are available, each Commonwealth's attorney's office and 
each county attorney's office shall have an attorney trained in adult abuse, neglect, and 
exploitation. 
 
(2) Commonwealth's attorneys and county attorneys, or their assistants, shall take an 
active part in interviewing the adult alleged to have been abused, neglected, or 
exploited, and shall inform the adult about the proceedings throughout the case.  
 
(3) If adequate personnel are available, Commonwealth's attorneys and county attorneys 
shall provide for an arrangement that allows one (1) lead prosecutor to handle the case 
from inception to completion to reduce the number of persons involved with the adult 
victim. 
 
(4) Commonwealth's attorneys, county attorneys, cabinet representatives, and other 
members of multidisciplinary teams shall minimize the involvement of the adult in legal 
proceedings, avoiding appearances at preliminary hearings, grand jury hearings, and 
other proceedings when possible. 
 
(5) Commonwealth's attorneys, county attorneys, and victim advocates employed by 
Commonwealth's attorneys or county attorneys shall make appropriate referrals for 
counseling, private legal services, and other appropriate services to ensure the future 
protection of the adult when a decision is made not to prosecute the case. The 
Commonwealth's attorney or county attorney shall explain the decision not to prosecute 
to the family or guardian, as appropriate, and to the adult victim. 
 
Effective: June 20, 2005 
History: Created 2005 Ky. Acts ch. 132, sec. 7, effective June 20, 2005. 
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KRS 209.190 Prosecutor's manual. 
 
The Attorney General, in consultation with legal, victim services, victim advocacy, and 
mental health professionals with an expertise in crimes against the elderly, shall develop 
a prosecutor's manual for Commonwealth's attorneys and county attorneys establishing 
the policies and procedures for the prosecution of crimes against the elderly. The 
manual shall be completed no later than January 1, 2006, and shall be revised by July 
31 of every even-numbered year after 2007. The Attorney General shall distribute a copy 
of the manual to every Commonwealth's attorney and county attorney. 
 
Effective: June 20, 2005 
History: Created 2005 Ky. Acts ch. 132, sec. 9, effective June 20, 2005. 
  
KRS 209.195 Electronic development of and access to educational and training 
courses and materials. 
 
Educational and training courses and materials required under KRS 15.760, 21A.170, 
69.350, 194A.540. and 194A.545 may be developed and accessed by computer, 
Internet, or other electronic technology. Agencies are encouraged to post and maintain 
the programs on their Web sites. 
 
Effective: June 20, 2005 
History: Created 2005 Ky. Acts ch. 132, sec. 19, effective June 20, 2005. 
   
.200   Repealed, 2000. 
  
PENALTIES 
  
KRS 209.990 Penalties. 
 
(1) Anyone knowingly or wantonly violating the provisions of KRS 209.030(2) shall be 
guilty of a Class B misdemeanor as designated in KRS 532.090. Each violation shall 
constitute a separate offense.  
 
(2) Any person who knowingly abuses or neglects an adult is guilty of a Class C felony.  
 
(3) Any person who wantonly abuses or neglects an adult is guilty of a Class D felony.  
 
(4) Any person who recklessly abuses or neglects an adult is guilty of a Class A  
misdemeanor.  
 
(5) Any person who knowingly exploits an adult, resulting in a total loss to the adult of 
more than three hundred dollars ($300) in financial or other resources, or both, is guilty 
of a Class C felony.  
 
(6) Any person who wantonly or recklessly exploits an adult, resulting in a total loss to 
the adult of more than three hundred dollars ($300) in financial or other resources, or 
both, is guilty of a Class D felony.  
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(7) Any person who knowingly, wantonly, or recklessly exploits an adult, resulting in a 
total loss to the adult of three hundred dollars ($300) or less in financial or other 
resources, or both, is guilty of a Class A misdemeanor.  
 
(8) If a defendant is sentenced under subsection (5), (6), or (7) of this section and fails to 
return the victim's property as defined in KRS 218A.405 within thirty (30) days of an 
order by the sentencing court to do so, or is thirty (30) days or more delinquent in a 
court-ordered payment schedule, then the defendant shall be civilly liable to the victim of 
the offense or the victim's estate for treble damages, plus reasonable attorney fees and 
court costs. Any interested person or entity, as defined in KRS 387.510, shall have 
standing to bring a civil action on the victim's behalf to enforce this section. The 
sentencing judge shall inform the defendant of the provisions of this subsection at 
sentencing.  
 
Effective: June 8, 2011 
History: Amended 2011 Ky. Acts ch. 43, sec. 1, effective June 8, 2011. -- Amended 
2005 Ky. Acts ch. 132, sec. 8, effective June 20, 2005. -- Amended 1998 Ky. Acts ch. 
249, sec. 1, effective July 15, 1998; and ch. 370, sec. 5, effective July 15, 1998. -- 
Amended 1986 Ky. Acts ch. 56, sec. 2, effective July 15, 1986. -- Created 1976 Ky. Acts 
ch. 157, sec. 9. 
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OVERVIEW OF THE MEDICAID FRAUD AND ABUSE CONTROL DIVISION 
OF THE KENTUCKY ATTORNEY GENERAL’S OFFICE 

Jesse L. Robbins 
 
 
 
It was a definite pivotal point in Medicaid history in Washington D.C. on Wednesday, 
November 17, 1976, when New York Deputy Attorney General Charles Hynes appeared 
before the United States Senate’s Special Sub-committee on Aging.   
 
By 1976, the Medicaid system was in virtual infancy having been created a little over a 
decade before by President Johnson’s signing on July 30, 1965.  With the former 
President Truman at his side, President Johnson expressed that Truman’s leadership, 
his own and the Congress of the time were called upon to address despair, helplessness 
and not to ignore the suffering in a nation bursting with abundance.  Johnson believed 
the act would help so many in the country:   

 
[M]en and women in pain who will now find ease. There are those, alone 
in suffering who will now hear the sound of some approaching footsteps 
coming to help. There are those fearing the terrible darkness of 
despairing poverty—despite their long years of labor and expectation—
who will now look up to see the light of hope and realization. 

       President Johnson, July 30, 1965 
 
Over the next decade, the Medicaid system worked without virtually any monitoring or 
controls of fraud.  There were no specific state or federal law enforcement agencies 
responsible for monitoring criminal activity within the program.  A New York nursing 
home industry scandal broke and the New York Governor Hugh Carey enlisted the aid of 
the New York Attorney General who appointed Charles J. Hynes a special prosecutor.  
After launching this first full scale comprehensive effort to tackle Medicaid Fraud, Hynes 
found himself at the congressional hearing in 1976 to plead for a more organized effort 
to combat Medicaid Fraud. 
 
He called Congress to action trying to encourage a creation of a separate enforcement 
agency to aid the states and federal prosecutors in combating fraud.  Congress’ 
response was enacting the Medicare-Medicaid Anti-Fraud and Abuse Amendments on 
October 25, 1977.  This important act challenged states by allowing for federal funding to 
investigate and prosecute Medicaid provider fraud and crimes effecting residents in 
Medicaid funded facilities.  42 U.S.C.A. §1396b(q).   
 
The act to control fraud created a unique unit whose job was to combat Medicaid fraud 
but also was allowed to look into the abuse and exploitation of Medicaid funded facilities.  
These Medicaid Fraud Control Units (MFCU) are required to be separate entities from 
the state Medicaid agency.  42 C.F.R. 1007.9(a).  Although, a MFCU works with the 
state Medicaid agency, it is to be “separate and distinct” without the state agency having 
any authority to “review the activities” of the MFCU or “overrule” a specific referral of 
criminal activity found by the unit.  42 C.F.R. 1007.9(b). Eventually the Medicaid Fraud 
Control Units (MFCU) would total fifty-one (51) units across the country.  Their duties 
are many but entail investigating fraudulent practices of Medicaid providers and patient 
abuse, neglect and exploitation which occur involving Medicaid funding.   
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Kentucky answered its call to battle Medicaid Fraud when it passed legislation specific-
ally prohibiting fraudulent practices in Medicaid in 1979. See the now repealed KRS 
205.850 (repealed but codified in KRS 205.8451 through KRS 205.8483) The Medicaid 
Fraud Unit of the Attorney General’s office was created in 1979.  The unit is composed 
of prosecutors, investigators, auditors, nurse consultants and Medicaid specialists who 
utilize a multi-disciplinary approach investigating and prosecuting violations of Kentucky 
Law which involve the Medicaid program.  These purposes include: 
 
1. Fraud in the administration of the Medicaid program; 
 
2. Fraud in the provision of medical assistance; 
 
3. Fraud in the activities of providers of medical assistance under the State 

Medicaid Plan; 
 
4. Review of allegations of abuse and neglect in facilities receiving Medicaid funds 

and investigation where appropriate; 
 
5. Review of allegations of misappropriation of patient funds in facilities receiving 

Medicaid funds and investigation where appropriate; 
 
6. Assisting local prosecutors in the prosecution of fraud and abuse where 

appropriate and requested 
42 C.F.R. §1007.11 
 

The Kentucky MFCU has health oversight authority combined with statewide law 
enforcement authority.   MFCU’s health oversight authority allows it to have immediate 
access to records that it needs to conduct any of its purposes and activities and failure to 
grant immediate access could mean exclusion from Medicaid.  42 U.S.C.A. §1320a-
7(b)(12)D and 42 C.F.R. 1001.1301.  
 
Under KRS 205.8469 (1), the MFCU may enforce both Medicaid Fraud throughout the 
state and “all other criminal offenses that involve or are directly related to the use of any 
Medical Assistance Program funds or services provided under this chapter.”  There is 
the additional ability to subpoena directly to the Office of Attorney General documents 
and witness testimony for fraud investigations.  KRS 205.8469(1) 
 
As the Kentucky MFCU investigates fraud across the Commonwealth, it can be clearly 
seen that sometimes a multi-headed investigation might be formed where there are not 
only instances of fraud but abuse, neglect and/or exploitation.  Assistant Attorney 
Generals have the ability to “commence proceedings” for fraud cases with the power to 
directly handle those cases across the Commonwealth.  However, abuse, neglect and 
exploitation cases are a catharsis of work between investigators, Assistant Attorney 
Generals and the Commonwealth Attorneys of the local jurisdictions.  Any abuse, 
neglect, and/or exploitation cases that investigators find suitable for prosecution will be 
referred to the local Commonwealth Attorney.  MFCU attorneys have as one of their 
central purposes to “provide all necessary assistance” to the local prosecutors who take 
on the call to fight abuse, neglect and exploitation cases referred by MFCU.  Therefore, 
in those cases that are referred we help in anyway requested, which may at times 
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include taking over those prosecutions as special prosecutors when requested by the 
Commonwealth Attorney. 
 
Our office routinely evaluates cases involving the vulnerable adults in our 
Commonwealth who “because of mental or physical dysfunctioning” cannot manage 
their resources, need help with their daily living activities and may even have a difficult 
time protecting themselves from neglect, abusive situations and exploitation.  See KRS 
209.030(4)(Definition of Exploitation)   
 
The Kentucky MFCU takes abuse, neglect and exploitation complaints from the Cabinet 
for Health and Family Services, OIG, the abuse hotline and other law enforcement 
officials.  We can also take complaints from individual citizens, family members of 
vulnerable adults and their attorneys.  These individuals may have the “inside scoop” on 
potential exploitation of vulnerable adults where Medicaid funds are being utilized.  
MFCU may be able to help these private citizens pinpoint the documents needed to 
uncover whether Medicaid funds were involved, answer open records requests 
regarding facilities and what investigations have been conducted and give guidance to 
these individuals.   
 
In the end, it all comes down to tracing the dollar signs connecting the exploitation to 
Medicaid funding.  If it appears that a vulnerable adult’s resources are being depleted 
through some kind of intimidation, deception or other means and if such funds or assets 
can be traced to Medicaid, then at least there is an opportunity to contact the Kentucky 
MFCU and engage a preliminary investigation in order to help Kentucky’s most 
vulnerable citizens. 
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THE TOP FIVE WARNINGS IN 2012 FOR THE GENERAL PRACTITIONER WHEN 
CONSIDERING REPRESENTING AN ELDERLY CLIENT 

Shari Polur 
 
 
 
I. GUARDIANSHIPS AND REAL PROPERTY         
 

Guardians cannot simply sell or mortgage real property on behalf of their wards. 
Guardians (and other fiduciaries) must possess a specific power of sale or move 
the appropriate District Court to get permission to sell or mortgage real property, 
even for the benefit of the ward.  
 
See KRS 389A.010 et seq. (“Fiducial and Judicial Sales of Real Estate”). 

 
II. ANNUITIES AND MEDICAID         
 

Annuities are fine long term planning tools, but often fail to meet the strict criteria 
required to be considered “exempt” when qualifying for Medicaid. In order to 
exempt any annuity when qualifying after February 8, 2006, the annuity must be-
at a minimum: irrevocable (or able to be cashed in); actuarially sound; non-
assignable or transferable; and must be payable in substantially equal 
installments. Most importantly, the annuity must name Medicaid as the 
beneficiary at least to the value of services paid out by Medicaid. If an annuity 
fails to meet all the Medicaid criteria, then the Medicaid applicant will be 
penalized for the value of any assets transferred into the annuity. Consequently, 
the Medicaid applicant will be compelled to pay out of pocket until such time as 
any assessed penalty has run.  
 
Similar issues arise with respect to annuities and qualification for various 
Veterans Benefits. 
 
See 42 U.S.C. 1396p(c) (Annuities and Medicaid); 907 KAR 1:650(2)(8-10) 
(regarding Transferred Resources and specifically annuities). 

 
III. REVOCABLE LIVING TRUSTS AND MEDICAID 
 

Revocable trusts are useful in disability planning and in addressing probate 
concerns. In contrast, revocable trusts are not helpful with regard to Medicaid 
planning. Medicaid does not come into play until a person has $2,000 or less in 
countable assets. Since Medicaid counts as an asset, everything a person owns 
or has the right to own (unless specifically excluded), and anything contained in a 
revocable living trust, is the same as the asset owned outright.   
 
Assume that your client has placed all his $50,000 in liquid assets in a revocable 
trust, and retitled each account appropriately. If the client should then enter a 
nursing home, having only $1,000 in his own name, he would likely be deemed 
ineligible for Medicaid. The denial of benefits would be due to the fact that he has 
access to the entire $50,000 to pay for his own care.  
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See 42 U.S.C. 1396(p)(D)(3)(b); 907 KRS 1:645, 650(4) (“Resources” and 
“Trusts”). See also IRC Section 671-679. 

 
IV. GIFTING: FEDERAL TAX LAW VERSUS MEDICAID 
 

Federal tax law permits gifting up to the annual exclusion, with a filing required 
but without requiring taxes to be paid on the gift. In 2012, this amount is $13,000 
per donee. Medicaid does not recognize such exclusions. Under Medicaid rules, 
the gifted money will be counted as if it should still be available to the Medicaid 
applicant. 
 
Likewise, Medicaid applicants will be penalized for certain tuition payments for 
others, gifts to charities, Christmas presents, etc.  
 
Assume that your client has been giving money away in $13,000 increments to 
various donees, and now is in skilled care and needs to apply for Medicaid. As a 
result of this gifting, she will be deemed ineligible for Medicaid until she has paid 
out of pocket for her care in an amount equal to the sum total of all her gifts for 
the past five years. 
 
See 26 U.S.C. §2503(b),(d); 907 KRS 1:650(3) (“Transferred Resources on or 
after Feb.8, 2006”). 

 
V. ELDER CARE REIMBURSEMENT AND MEDICAID              
 

In certain cases, family members or others accept the filial duty to care for their 
elders who might otherwise need to move to skilled care. If these family 
members are paid by the elderly relative, who later must move to a skilled 
nursing facility, then each payment is subject to scrutiny by Medicaid. Payments 
should be made subject to the strict requirements of Medicaid rules. At a 
minimum, payments need be made subject to a notorized caregiver agreement 
that: identifies and specifies each service; states that only services recognized in 
the agreement are being paid and further states that no duplicate services are 
being provided. Payments made outside the scope of such a caregiver 
agreement must be repaid or they will be treated as transfers for less than fair 
market value, and trigger penalties. 
 
Likewise, family members or others who regularly pick up medications, pay for 
private caregivers, or similarly pay for an elder’s care, and then request 
reimbursement need to be vigilant about not running afoul of Medicaid rules and 
having the reimbursements treated as gifts. 
 
See 907 KRS 1:650(2)(7) (“Caregiver Agreements”).  
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