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DISCOVERY GONE BAD 
Judge James D. Moyer, Richard Hay and Douglas C. Ballantine 

 
 
 
I. THE KENTUCKY RULES 

 
A. General Provisions (Rule 26) 

 
1. CR 26.02 – Scope of discovery. 
 

Parties may obtain discovery regarding any matter, not privileged, 
which is relevant to the subject matter involved in the pending 
action, whether it relates to the claim or defense of the party 
seeking discovery or to the claim or defense of any other party …. 
It is not grounds for objection that the information sought will be 
inadmissible at the trial if the information sought appears 
reasonably calculated to lead to the discovery of admissible 
evidence.  

 
2. CR 26.03(1) – Protective orders. 
 

Upon motion by a party or by the person from whom discovery is 
sought, and for good cause shown, the court in which the action is 
pending or alternatively, on matters relating to a deposition, the 
court in the judicial district where the deposition is to be taken may 
make any order which justice requires to protect a party or person 
from annoyance, embarrassment, oppression, or undue burden or 
expense …. 

 
3. CR 26.04 – Sequence and timing of discovery.  
 

[M]ethods of discovery may be used in any sequence and the fact 
that a party is conducting discovery, whether by deposition or 
otherwise, shall not operate to delay any other party’s discovery. 

 
B. Depositions (Rules 27-32)  
 

1. CR 30.01 – When depositions may be taken.  
 

After commencement of the action, any party may take the 
testimony of any person, including a party, by deposition upon oral 
examination. Leave of court, granted with or without notice, must 
be obtained only if the plaintiff seeks to take a deposition prior to 
the expiration of 30 days after service of the summons upon any 
defendant, except that leave is not required (a) if a defendant has 
served a notice of taking deposition or otherwise sought 
discovery…. 
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2. CR 30.02(1) – Notice of examination.  
 

A party desiring to take the deposition of any person upon oral 
examination shall give reasonable notice in writing to every other 
party to the action.  

 
3. CR 30.02(4)(e) – Video deposition objections.  
 

All objections will be reserved and shall not be stated on the video 
recording except for objections relating to the form of the question. 
.... All objections relating to said depositions must be made at 
least 10 days before trial.  

 
4. CR 30.02(5) – Notice of deposition with production request.  
 

The notice to a party deponent may be accompanied by a request 
made in compliance with Rule 34 for the production of documents 
and tangible things at the taking of the deposition. The procedure 
of Rule 34.02 shall apply to the request.  

 
5. CR 30.03(2) – Objections.  
 

Evidence objected to shall be taken subject to the objections.  
 
6. CR 30.03(3) – Objections.  
 

Any objections to evidence during a deposition shall be stated 
concisely and in a non-argumentative and non-suggestive 
manner.  

 
7. CR 30.03(3) – Instruction not to answer.  

 
An attorney may instruct his or her client not to answer only when 
necessary to preserve a privilege, to enforce a limitation on 
evidence directed by the court, or to present a motion under CR 
30.04.  

 
8. CR 30.03(4) – Sanctions.  

 
If the court finds such an impediment, delay, or other conduct has 
frustrated the fair examination of the deponent, it may impose 
upon the persons responsible an appropriate sanction, including 
the reasonable costs and attorney’s fees incurred by any parties 
as a result thereof.  

 
9. CR 30.04 – Motion to terminate or limit examination.  

 
At any time during the taking of the deposition, on motion of a 
party or of the deponent and upon a showing that the examination 
is being conducted in bad faith or in such manner as unreasonably 
to annoy, embarrass, or oppress the deponent or party, the court 
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in which the action is pending or the court in the judicial district 
where the deposition is being taken may order the officer 
conducting the examination to cease forthwith from taking the 
deposition, or may limit the scope and manner of the taking of the 
deposition….    

 
10. CR 32.04(3)(a) – Objections not waived. 
 

Objections to the competency of a witness or to the competency, 
relevancy, or materiality of testimony are not waived by failure to 
make them before or during the taking of the deposition, unless 
the ground of the objection is one which might have been obviated 
or removed if presented at that time. 

 
11. CR 30.04(3)(b) – Objections waived. 
 

Errors and irregularities occurring at the oral examination in the 
manner of taking the deposition, in the form of the questions or 
answers, in the oath or affirmation, or in the conduct of parties and 
errors of any kind which might be obviated, removed, or cured if 
promptly presented, are waived unless seasonable objection 
thereto is made at the taking of the deposition.  

 
C. Interrogatories (Rule 33) 

 
1. CR 33.01(2) – Answer fully or object.  
 

Each interrogatory shall be answered separately and fully in 
writing under oath, unless it is objected to, in which event the 
reasons for objection shall be stated in lieu of an answer.  

 
2. CR 33.01(3) – Maximum of thirty (30). 
 

Each party may propound a maximum of thirty (30) interrogatories 
and thirty (30) requests for admission to each other party; for 
purposes of this Rule, each subpart of an interrogatory or request 
shall be counted as a separate interrogatory or request. …. Any 
party may move the court for permission to propound either 
interrogatories or requests for admission in excess of the limit of 
thirty (30).  

 
D. Request for Production (Rule 34) 

 
1. CR 34.01 – Scope (any party). 
 

Any party may serve on any other party a request (a) to produce 
and permit the party making the request, or someone acting on his 
behalf, to inspect and copy any designated documents…. 
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2. CR 34.02(2) – Motion to compel. 
 

The party submitting the request may move for an order under 
Rule 37.01 with respect to any objection to or other failure to 
respond to the request or any part thereof, or any failure to permit 
inspection as requested.  

 
E. Request for Physical or Mental Examination (Rule 35) 

 
1. CR 35.01 – Order for examination. 
 

When the mental or physical condition (including the blood group) 
of a party, or of a person in the custody or under the legal control 
of a party, is in controversy, the court in which the action is 
pending may order the party to submit to a physical or mental 
examination by a physician, dentist or appropriate health care 
expert …. The order may be made only on motion for good cause 
shown and upon notice to the person to be examined and to all 
parties and shall specify the time, place, manner, conditions, and 
scope of the examination and the person or persons by whom it is 
to be made. 

 
2. CR 35.02(1) – Report of examination. 
 

If requested by the party against whom an order is made under 
Rule 35.01 or the person examined, the party causing the 
examination to be made shall deliver to that person or party a 
copy of a detailed written report of the examining health care 
expert setting out all findings, including results of all tests made, 
diagnoses and conclusions, together with like reports of all earlier 
examinations of the same condition. …. The court on motion may 
make an order against a party requiring delivery of a report on 
such terms as are just, and if a physician or examining health care 
expert fails or refuses to make a report the court may exclude 
such testimony if offered at the trial.  

 
3. CR 35.02(2) – Agreed examination. 
 

This rule applies to examinations made by agreement of the 
parties, unless the agreement expressly provides otherwise. This 
rule does not preclude discovery of a report of an examining 
physician or health care expert or the taking of a deposition of the 
physician or health care expert in accordance with the provisions 
of any other rule. 

  
F. Request for Admission (Rule 36)  

 
1. CR 33.01(3) – Limited to thirty (30). 
 

Each party may propound a maximum of … thirty (30) requests for 
admissions to each other party…. 
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2. CR 36.01(2) – Answer. 
 

The answer shall specifically deny the matter or set forth in detail 
the reasons why the answering party cannot truthfully admit or 
deny the matter. …. An answering party may not give lack of 
information or knowledge as a reason for failure to admit or deny 
unless he states that he has made reasonable inquiry and that the 
information known or readily obtainable by him is insufficient to 
enable him to admit or deny.  

 
3. CR 36.01(3) – Motion to compel. 
 

The party who has requested the admissions may move to 
determine the sufficiency of the answers or objections. Unless the 
court determines that an objection is justified, it shall order that an 
answer be served. If the court determines that an answer does not 
comply with the requirements of this Rule, it may order either that 
the matter is admitted or that an amended answer be served.  

 
G. Discovery Sanctions (Rule 37)  

 
1. CR 37.01 – Motion for order compelling discovery.  

 
A party, upon reasonable notice to other parties and all persons 
affected thereby, may apply for an order compelling discovery…. 

 
2. CR 37.01(b) – Motion. 

 
When taking a deposition on oral examination, the proponent of 
the question may complete or adjourn the examination before he 
applies for an order.  

 
3. CR 37.01(c) – Evasive or incomplete answer. 

 
For the purposes of this rule an evasive or incomplete answer is to 
be treated as a failure to answer.  

 
4. CR 37.01(d)(i) – Award of expenses -- motion granted. 

 
If the motion is granted the court shall, after opportunity for 
hearing, require the party or deponent whose conduct 
necessitated the motion or the party or attorney advising such 
conduct or both of them to pay to the moving party the reasonable 
expenses incurred in obtaining the order, including attorney’s fees, 
unless the court finds that the opposition the motion was 
substantially justified or that other circumstances make an award 
of expenses unjust.  
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5. CR 37.01(d)(ii) – Award of expenses -- motion denied. 
 

If the motion is denied, the court shall, after opportunity for 
hearing, require the moving party or the attorney advising the 
motion or both of them to pay to the party or deponent who 
opposed the motion the reasonable expenses incurred in 
opposing the motion, including attorney’s fees…. 

 
6. CR 37.02 – Failure to comply with order compelling discovery.  

 
[Various sanctions available – see Rule] 

 
7. CR 37.03 – Expenses on failure to admit. 

 
If a party fails to admit the genuineness of any document or the 
truth of any matter as requested under Rule 36, and if the party 
requesting the admissions thereafter proves the genuineness of 
the document or the truth of the matter, he may apply to the court 
for an order requiring the other party to pay him the reasonable 
expenses incurred in making that proof, including reasonable 
attorney’s fees.  

 
8. CR 37.04(1) – Failure of party to attend own deposition or respond 

to written discovery. 
 

If a party … fails (a) to appear before the officer who is to take his 
deposition, after being served with a proper notice, or (b) to serve 
answers or objections to interrogatories submitted under Rule 33, 
after property service of the interrogatories, or (c) to serve a 
written response to a request for inspection submitted under Rule 
34, after proper service of the request, the court in which the 
action is pending on motion may make such orders in regard to 
the failure as are just, and among others it may take any action 
authorized under subparagraphs (a), (b) and (c).  

 
9. CR 37.04(2) – Failure to act. 

 
The failure to act described in this rule may not be excused on the 
ground that the discovery sought is objectionable unless the party 
failing to act has applied for a protective order as provided by Rule 
26.03.   

 
H. Subpoenas (Rule 45)  

   
1. CR 45.03(2) – Must serve all documents received. 
 

Copies of all documents received in response to the subpoena 
shall be forthwith furnished to all other parties to the action, except 
on motion and for good cause shown. Any other tangible evidence 
received in response to the subpoena shall be forthwith made 
available for inspection by all other parties to the action.  
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2. CR 45.03(3) – Service of subpoena. 
 

Every subpoena, except those issued for trial, shall be served, in 
the manner prescribed by Rule 5.02, on each party and any 
person whose information is being requested. 

 
II. THE FEDERAL RULES 

 
The Federal Rules are much like the Kentucky Rules, but note:  
  
A. Rule 26(a)(1): A party must make initial disclosures without awaiting a 

discovery request. 
 
B. Rule 26(d): May not seek discovery from any source until Discovery 

Planning Conference.  
 
C. Rule 37(a):  No motion to compel without a good faith attempt to resolve 

dispute; certification of same.   
 

III. RULES OF PROFESSIONAL RESPONSIBILITY (SCR 3.130) 
 
A. SCR 3.130(3.1) – Meritorious Claims and Contentions 
 

A lawyer shall not knowingly … assert or controvert an issue therein, 
unless there is a basis in law and fact for doing so that is not frivolous, 
which includes a good faith argument for an extension, modification or 
reversal of existing law.  
 

B. SCR 3.130(3.2) – Expediting Litigation 
 
A lawyer shall make reasonable efforts to expedite litigation consistent 
with the interests of the client. 
 

C. SCR 3.130(3.4) – Fairness to Opposing Party and Counsel 
 
A lawyer shall not:  
 

(a) unlawfully obstruct another party’s access to evidence or 
unlawfully alter, destroy or conceal a document or other material 
having potential evidentiary value. A lawyer shall not counsel or 
assist another person to do any such act;    

 
…. 
 
(d) in pretrial procedure, make a frivolous discovery request or 
deliberately fail to make reasonable diligent effort to comply with a 
legally proper discovery request by an opposing party; ….  
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IV. CODE OF PROFESSIONAL COURTESY 
 
The Kentucky Code of Professional Courtesy is intended as a guideline for 
lawyers in their dealings with their clients, opposing parties and their counsel, the 
courts and the general public.  The Code includes the following:  

 
1. A lawyer should respect opposing counsel’s schedule by seeking 

agreement on deposition dates and court appearances (other than 
routine motions) rather than merely serving notice.  

 
2. A lawyer should avoid making ill-considered accusations of 

unethical conduct toward an opponent.  
 
3. A lawyer should not engage in intentionally discourteous behavior.  
 
4. A lawyer should not seek sanctions against or disqualification of 

another attorney unless necessary for the protection of al client 
and fully justified by the circumstances, not for the mere purpose 
of obtaining tactical advantage.   
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HALL V. CLIFTON 
C.D. Bradley 

 
 
 
Hall v. Clifton Precision, a Division of Litton Systems, Inc., 150 F.R.D. 525 (E.D. Pa. 
1993). 
 
In this civil case, defendant’s counsel sought to depose the plaintiff.  Plaintiff’s counsel 
requested to see the documents plaintiff would be presented with during the deposition 
beforehand, and defendant’s counsel declined. Once the deposition began, again and 
again, the plaintiff and his attorney would confer before the plaintiff answered the 
question asked. The final straw for defendant’s counsel was when his counterpart 
interrupted a question about a document because he needed to review it with his client. 
At that point, the parties contacted the court, which ordered the deposition adjourned 
until it could deal with the issue of attorney behavior in that context.  It asked each side 
for briefs on two questions: “(1) to what extent may a lawyer confer with a client, off the 
record and outside earshot of the other lawyers, during a deposition of the client, and (2) 
does a lawyer have the right to inspect, before the deposition of a client begins, all 
documents which opposing counsel intends to show the client during the deposition, so 
that the lawyer can review them with the client before the deposition?”  On the first 
question, the court ultimately decided that the extent to which an attorney may confer 
privately with his/her client in these circumstances is severely limited.  “[O]nce a 
deposition begins, the right to counsel is somewhat tempered by the underlying goal of 
our discovery rules: getting to the truth.” Just as at trial, “[o]nce a witness has been 
prepared and has taken the stand, that witness is on his or her own. …  The fact that 
there is no judge in the room to prevent private conferences does not mean that such 
conferences should or may occur. The underlying reason for preventing private 
conferences is still present: they tend, at the very least, to give the appearance of 
obstructing the truth.”  The court was similarly dismissive of the plaintiff’s counsel’s 
request for pre-deposition access to the documents serving as the basis for questions. 
“When the deposing attorney presents a document to a witness at a deposition, that 
attorney is entitled to have the witness, and the witness alone, answer questions about 
the document.  The witness's lawyer should be given a copy of the document for his or 
her own inspection, but there is no valid reason why the lawyer and the witness should 
have to confer about the document before the witness answers questions about it.”  The 
court was also critical of overly suggestive objections that constituted coaching in how to 
answer the questions asked.  “In short, depositions are to be limited to what they were 
and are intended to be: question-and-answer sessions between a lawyer and a witness 
aimed at uncovering the facts in a lawsuit. When a deposition becomes something other 
than that because of the strategic interruptions, suggestions, statements, and arguments 
of counsel, it not only becomes unnecessarily long, but it ceases to serve the purpose of 
the Federal Rules of Civil Procedure: to find and fix the truth.” 
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COMMONWEALTH OF KENTUCKY 
25th JUDICIAL CIRCUIT 

MADISON CIRCUIT COURT 
DIVISION I 

CIVIL ACTION NO. 10-CI-00402 
 
 
JEFFREY CROMER                 
PLAINTIFF 
 
vs. PLAINTIFF’S MOTION TO EXCLUDE 

DAVID MILLSTEIN, M.D. AS AN EXPERT WITNESS 
 
MARSHALL EMERGENCY SERVICES ASSOCIATES, P.S.C.; 
PATTIE A. CLAY INFIRMARY ASSOCIATION, d/b/a 
PATTIE A. CLAY REGIONAL MEDICAL CENTER; and,  
SOUTHEASTERN EMERGENCY SERVICES OF MEMPHIS, P.S.C. 
a/k/a TEAMHEALTH MIDSOUTH       
DEFENDANTS 
 

* * * * * 
  

Comes the plaintiff, by counsel, and pursuant to CR 30.03 moves this Court to 

exclude the expert testimony of Dr. David Millstein.  

Defendant, Marshall Emergency Services Associates, P.S.C. (“MESA”) retained 

Dr. David Millstein, a physician specializing in Emergency Medicine and Ophthalmology, 

as an expert to testify on its behalf.  Dr. Millstein’s CR 26 Expert Disclosure provided that 

he would be offering expert opinions as to the standard of care and the causation of Mr. 

Cromer’s right eye injury.   A copy of Dr. Millstein’s CR 26 Expert Disclosure is attached 

at tab 1.  On January 31, 2012, counsel for Plaintiff took the discovery deposition of Dr. 

Millstein.   In response to numerous questions by Plaintiff’s counsel regarding what the 

standard of care required in Mr. Cromer’s case, Counsel for Defendant instructed Dr. 

Millstein not to answer.   

Counsel for Plaintiff’s questions to MESA’s standard of care expert were relevant 

and proper.  CR 26.02(1) provides that “parties may obtain discovery regarding any 

matter not privileged, which is relevant to the subject matter involved in the pending 
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action, whether it relates to the claim or defense of the party seeking discovery or to the 

claim or defense of any other party.”  CR 26.02(4)(a)(ii) further provides that “after a 

party has identified an expert witness in accordance with paragraph (4)(a)(i) of this rule 

or otherwise, a party may obtain further discovery of the expert witness by deposition.” 

Because Counsel for Defendant instructed Dr. Millstein not to answer counsel for 

Plaintiff’s relevant questions, Plaintiff was not given a meaningful opportunity to obtain 

“further discovery” as provided by the Civil Rules.  

Dr. Millstein’s deposition testimony was improperly limited by Counsel for 

Defendant.  CR 30.03(3) provides that “an attorney may instruct his or her client not to 

answer only when necessary to preserve a privilege, to enforce a limitation on evidence 

directed by the Court, or to present a motion under CR 30.04.”  None of these 

exceptions are applicable here.  The questions of counsel for Plaintiff went directly to 

whether the standard of care was met by Mr. Cromer’s medical providers – this line of 

questioning was not conducted in bad faith (Dr. Millstein was disclosed as a standard of 

care expert) nor was the examination conducted in such a manner as to annoy, 

embarrass, or oppress the deponent.  See CR 30.04.  

As counsel for Defendant’s instructions to Dr. Millstein not to answer counsel for 

Plaintiff’s questions frustrated his fair examination and Plaintiff’s ability to prepare for his 

testimony at trial, Plaintiff is entitled to relief under CR 30.03 (4).  The only reasonable 

sanction under the circumstances is to exclude Dr. Millstein as an expert, and counsel 

for Plaintiff moves this Court to do so.   
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NOTICE 

 Notice is hereby given that the foregoing Motion will be brought on for hearing 

before the Honorable William Clouse, Judge, Madison Circuit Court, Division I, on 

February 9, 2012 at 9:30 a.m., Circuit Courtroom, Courthouse, Mount Vernon, Kentucky. 

 

 

     ________________________________________ 
    RICHARD HAY 
    SARAH HAY KNIGHT 
    Law Office of Richard Hay  
    203 West Columbia Street 
    P.O. Box 1124 
    Somerset, KY 42502-1124 
    Telephone: 606/679-2214 
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COMMONWEALTH OF KENTUCKY 
25th JUDICIAL CIRCUIT 

MADISON CIRCUIT COURT 
DIVISION I 

CIVIL ACTION NO. 10-CI-00402 
 
 
JEFFREY CROMER                 
PLAINTIFF 
 
vs. PLAINTIFF’S SUPPLEMENTAL MOTION TO EXCLUDE 

DAVID MILSTEIN, M.D. AS AN EXPERT WITNESS 
 

MARSHALL EMERGENCY SERVICES ASSOCIATES, P.S.C.; 
and SOUTHEASTERN EMERGENCY SERVICES OF MEMPHIS, P.S.C. 
a/k/a TEAMHEALTH MIDSOUTH       
DEFENDANTS 
 

* * * * * 
 

 Plaintiff having previously moved the Court to exclude the testimony of Dr.  David 

Milstein, an expert witness for Marshall Emergency Services Associates (“MESA”), due 

to MESA’s counsel improperly instructing Dr. Milstein not to testify regarding Plaintiff’s 

medical care received at St. Joseph-Berea, hereby supplements the motion as follows:  

1. Since filing the original motion, counsel for Plaintiff has received the 

transcript of Dr. Milstein’s deposition, with pertinent pages attached as Exhibit 1.  As the 

Court can see, counsel for MESA instructed Dr. Milstein not to testify or give his opinions 

about anything that happened at St. Joseph-Berea, or “get into anything about the 

records or opinions about what happened after Mr. Cromer left Pattie A. Clay.” (Milstein 

deposition at 100).  Despite Dr. Milstein being named as an expert witness to testify 

about the standard of care for treating an emergency room patient with an eye injury, 

MESA’s counsel instructed him not to answer questions that went directly to the 

standard of care provided by MESA’s co-defendant, Southeastern Emergency Services 

(“SES”).  

2. The scope of discovery is clear.  CR 26.02(1) provides: “Parties may 

obtain discovery regarding any matter, not privileged, which is relevant to the subject 
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matter involved in the pending action, whether it relates to the claim or defense of the 

party seeking discovery or to the claim or defense of any other party….” (emphasis 

added) 

3. When it comes to cross-examination, Kentucky has adopted the “wide 

open” rule.  A party is allowed to cross-examine a witness “as to any matter relevant to 

any issue in the case.” DeRossett v. Commonwealth, 867 S.W.2d 195, 198 (Ky. 1993). 

4. CR 30.03(2) provides that a party may object during a deposition, but 

that: “Evidence objected to shall be taken subject to the objections.”  (emphasis added) 

Rather than follow the Civil Rules, counsel for MESA instructed its retained expert not to 

answer legitimate questions regarding standard of care conduct.   

5. CR 30.03(3) provides: “An attorney may instruct his or her client not to 

answer only when necessary to preserve a privilege, to enforce a limitation on evidence 

directed by the court, or to present a motion under CR 30.04.” (emphasis added)  The 

rules do not allow an attorney to instruct a witness (other than the attorney’s client) not to 

answer a question. There is no legal basis for an attorney to instruct a retained expert 

witness to refuse to answer legitimate questions in a discovery deposition.  

6. Not only did MESA’s counsel direct its expert witness not to answer 

questions seeking relevant and discoverable information in violation of CR 26.02(1) and 

CR 30.03(3), this conduct evidences collusion among the Defendants.  
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NOTICE 

 Notice is hereby given that the foregoing Motion will be brought on for hearing 

before the Judge of the Madison Circuit Court on Wednesday, February 22, 2012 at the 

hour of 9:00 in the Circuit Courtroom, Courthouse, Richmond, Kentucky.   

     _______________________________________ 
    RICHARD HAY 
    SARAH HAY KNIGHT 
    Law Office of Richard Hay  
    203 West Columbia Street 
    P.O. Box 1124 
    Somerset, KY 42502-1124 
    Telephone: 606/679-2214 
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