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CAN THE KENTUCKY THOROUGHBRED INDUSTRY  
REMAIN COMPETITIVE WITHOUT EXPANDED GAMING? 

Susan B. Speckert 

I. KENTUCKY 

A. KRS 230.400.  Kentucky Thoroughbred Development Fund1

The Kentucky Thoroughbred Development Fund (KTDF) was created in 
1978 to supplement purses in stakes, handicap, allowance and non-
claiming maiden races in Kentucky.  The purposes of the KTDF are to 
encourage owners to buy from Kentucky markets, to board and breed 
mares on Kentucky farms, to cover their mares with Kentucky stallions, 
and to race Kentucky-foaled horses at Kentucky tracks. Thus, only 
registered Kentucky-sired, Kentucky-foaled horses are eligible to share in 
KTDF purse supplements.   

Three-quarters of one percent (0.75%) of all money wagered on live 
races at thoroughbred race tracks goes into the KTDF. KRS 
138.510(1)(c). In addition, two percent (2%) of all money wagered on 
simulcasting goes into the KTDF if the host track is conducting a 
thoroughbred race meeting or the interstate wagering is conducted on a 
thoroughbred race meeting. KRS 138.510(2)(e).2

B. KRS 230.800.  Kentucky Thoroughbred Breeders’ Incentive Fund3

The Kentucky Thoroughbred Breeders’ Incentive Fund (KTBIF) was 
created in 2005 to incentivize breeding in Kentucky. To qualify for the 
program, a mare must have been covered by a registered Kentucky 
stallion, and the mare must remain in Kentucky from the time of cover 
until foaling.  The unborn foal must be registered before August 1 of the 
cover year.   

Six percent (6%) of the sales tax paid on stud fees goes to fund all of the 
breeder incentive funds.  Of that amount, eighty percent (80%) goes into 
the KTBIF.    

1 The Kentucky Horse Racing Commission (KHRC) also has jurisdiction over the Standardbred 
Development Fund (KRS 230.770; 811 KAR 1:215) and the Quarter Horse, Appaloosa, and 
Arabian Development Fund (KRS 230.445; 811 KAR 2:190). See also KRS 138.510. For 
purposes of this presentation, remarks will be limited to the Kentucky Thoroughbred Development 
Fund. 

2 Most states devote a percentage of funds wagered on live racing and on simulcast races to 
purse supplement and incentive funds.  These are two traditional sources of funding for these 
types of programs. 

3 The KHRC also has jurisdiction over the Kentucky Standardbred Breeders’ Incentive Fund (KRS 
230.802) and the Kentucky Horse Breeders’ Incentive Fund (KRS 230.804; 811 KAR 2:120).  For 
purposes of this presentation, remarks will be limited to the Kentucky Thoroughbred Breeders’ 
Incentive Fund. 
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C. 810 KAR 1:011; 811 KAR 1:125; 811 KAR 2:060   

On July 20, 2010, the  Kentucky Horse Racing Commission clarified that 
pari-mutuel wagering on historical horse races is authorized and provided 
regulations for such pari-mutuel wagering.  These wagers are considered 
live pursuant to KRS 138.510.  On September 1, 2011, Kentucky Downs 
Race Track began offering wagering on historical races.   

II. INDIANA   

The Thoroughbred Breed Development Fund (Indiana Fund) was established in 
1989 to promote thoroughbred breeding and to stimulate the agri-business sector 
of the state’s economy.  Ind. Code §4-31-11.  Monies in the fund are used for 
purse supplements, breeders’ awards, owners’ awards and stallion awards.  Ind. 
Code §4-31-11-15; see also 71 Ind. Admin. Code §13.5.  In 2007, legislation was 
passed that approved slot machines at Indiana’s pari-mutuel racetracks.  Hoosier 
Park and Indiana Downs both opened their slot operations in June 2008.  
“Indiana Thoroughbred Breed Development Program Guide,” at 
http://www.in.gov/hrc/files/ITBD_web_brochure_v2.pdf.

A. Slot Machines   

Fifteen percent (15%) of the adjusted gross receipts of the slot machine 
wagering at the particular race track.  Ind. Code §4-35-7-12(b).  Of that 
amount, ninety-seven percent (97%) shall be distributed to promote 
horses and horse racing through purse supplements and incentives.  Ind. 
Code §4-35-7-12(c).   

B. Riverboat Gambling   

Sixty-five cents ($0.65) of the admissions tax collected by the licensee of 
a riverboat gambling operation shall be paid into the Fund.  Ind. Code §4-
33-12-6(b)(6).

C. Breakage and Outs Also Paid into Fund; Ind. Code §4-33-12-6(b)(6)   

III. LOUISIANA   

The Louisiana thoroughbred breeder incentive fund was established in approxi-
mately 1963 to promote thoroughbred breeding and racing. See generally
http://www.louisianabred.com.  The purse and breeder incentive funds have been 
supplemented by a percentage of proceeds from slot machines since approxi-
mately 1997 and video poker proceeds since approximately 1994.   

A. Slot Machines   

1. Fifteen percent (15%) of annual net slot machine proceeds re-
quired to be used to “contribute to the support of pari-mutuel 
wagering facilities in the state at large and the horse breeding 
industry….”  LA. R.S. §27:361(B)(4).  Of that amount, seventy 
percent (70%) shall be distributed to purse supplements.  LA. R.S. 
§27:361(B)(4)(a)(i); see also LA. Admin. Code tit. 35 §5737.   
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2. Two percent (2%) of annual net slot machine proceeds paid into 
breeder awards.  LA. R.S. §27:361(C)(1); see also LA. Admin. 
Code tit. 35 §5737.

B. Video Poker   

Video Draw Poker Device Purse Supplement Fund.  One-half of one 
percent (.5%) of video poker franchise fee statewide. LA. R.S. 
§27:311(D)(4).  Two-thirds of this amount used for purse supplements.  
LA. R.S. §27:323(B)(1); see also LA. Admin. Code tit. 35 §5736. 

IV. NEW YORK

The New York State Thoroughbred Breeding and Development Fund (New York 
Fund) was established in 1973 to provide incentives, purse supplements, 
breeders’ awards, owners’ awards, and stallion awards.  N.Y. Pari-Mut. Wag. & 
Breed. §252.

A. Video Lottery Terminals (“VLTs”)   

On October 28, 2011, the Resorts World Casino opened at Aqueduct 
Race Track. The New York Fund will receive one percent (1%) of the total 
wagered on VLTs after payouts for the first year of operations; one and 
one-quarter percent (1.25%) of the total wagered on VLTs after payouts 
for the second year of operations; and one and one-half percent (1.5%) of 
the total wagered on VLTs after payouts for the third year of operations 
and thereafter.  N.Y. Pari-Mut. Wag. & Breed. §254.   

B. Pari-mutuel Wagers   

One-half of one percent (.5%) of all pari-mutuel wagers paid into the New 
York Fund. 

V. PENNSYLVANIA

The Pennsylvania Breeders’ Fund (Pennsylvania Fund) was established in 1974 
to develop and encourage Pennsylvania breeding and racing of Pennsylvania-
bred horses.  Monies in the fund are used for purse supplements, breeders’ 
awards, owners’ awards, and stallion awards.  4 Pa. Cons. Stat. Ann. §325.223.  
In 2004, slots were approved in Pennsylvania, and the Pennsylvania Race Horse 
Development and Gaming Act was established “to positively assist the 
Commonwealth's horse racing industry, support programs intended to foster and 
promote horse breeding and improve the living and working conditions of 
personnel who work and reside in and around the stable and backside areas of 
racetracks.”  4 Pa. Cons. Stat. Ann. §1405. 

A. Slot Machines   

Twelve percent (12%) of gross terminal revenue goes into the Race 
Horse Development Fund.  Eighty percent (80%) of that amount goes to 
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purses, and sixteen (16%) goes to the Breeders’ Fund.  4 Pa. Cons. Stat. 
Ann. §1405(c); 4 Pa. Cons. Stat. Ann. §1406(a). 

B. One percent (1%) of the amount wagered each racing day paid into the 
Breeders’ Fund.  Pa. Cons. Stat. Ann. §325.222(b)(5)(i). 



5

ADDENDUM 

KENTUCKY PROGRAMS 

 Kentucky 
Thoroughbred

Breeder Incentive 
Fund

Kentucky
Thoroughbred

Development Fund 

Total

2008 $15,253,911 $6,044,157 $21,298,068 
2009 $13,409,571 $4,957,726 $18,367,297 
2010 $10,000,000 $4,687,609 $14,687,609 

SAMPLE COMPARISON   

STATE 2008 2009 2010 
Kentucky $21,298,068 $18,367,297 $14,687,609 
Indiana $8,681,806 $12,191,975 $13,205,670 
Louisiana $23,712,875 $27,005,008 $25,754,873 
New York $50,813,754 $45,978,246 $44,899,494 
Pennsylvania $21,702,888 $16,408,430 $16,079,611 
*Kentucky does not have restricted races.
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WAGERING ON HISTORICAL HORSE RACES 
At Kentucky Downs 

September 1, 2011 through February 29, 2012 

Total Wagered $52,789,955.45 

Total Commission $4,526,110.17 
(Total wagered minus takeouts) 

Net track Commission $3,734,260.83 
(Total minus the taxes imposed under KRS 138.510. 
Amount goes to track.) 

Kentucky Thoroughbred Development Fund $522,796.52 
(14% of net track commission) 

Kentucky Breeder’s Incentive Fund $37,342.60 
(1% of net track commission) 

State Commission $791,849.33 
(Taxes imposed under KRS 138.510. 1.5% of total wagered) 

Kentucky Thoroughbred Development Fund $395,924.66 
(.75% of total wagered) 

Equine Industry Program $105,579.92 
(.2% of total wagered) 

Equine Drug Research  $52,789.96 
(.1% of total wagered) 

Higher Education Fund $52,789.96 
(.1% of total wagered) 

General Fund $184,764.85 
(.35% of total wagered) 

Returned to bettors $48,216,443.44 
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KRS 230.215 Legislative purpose for chapter -- Racing Commission's power to 
exclude undesirables.

(1) It is the policy of the Commonwealth of Kentucky, in furtherance of its responsibility 
to foster and to encourage legitimate occupations and industries in the Commonwealth 
and to promote and to conserve the public health, safety, and welfare, and it is hereby 
declared the intent of the Commonwealth to foster and to encourage the horse 
breeding industry within the Commonwealth and to encourage the improvement 
of the breeds of horses. Further, it is the policy and intent of the Commonwealth to 
foster and to encourage the business of legitimate horse racing with pari-mutuel 
wagering thereon in the Commonwealth on the highest possible plane. Further, it hereby 
is declared the policy and intent of the Commonwealth that all racing not licensed under 
this chapter is a public nuisance and may be enjoined as such. Further, it is hereby 
declared the policy and intent of the Commonwealth that the conduct of horse racing, or 
the participation in any way in horse racing, or the entrance to or presence where horse 
racing is conducted, is a privilege and not a personal right; and that this privilege may be 
granted or denied by the racing commission or its duly approved representatives acting 
in its behalf.  

(2) It is hereby declared the purpose and intent of this chapter in the interest of the public 
health, safety, and welfare, to vest in the racing commission forceful control of 
horse racing in the Commonwealth with plenary power to promulgate 
administrative regulations prescribing conditions under which all legitimate horse 
racing and wagering thereon is conducted in the Commonwealth so as to 
encourage the improvement of the breeds of horses in the Commonwealth, to 
regulate and maintain horse racing at horse race meetings in the Commonwealth of the 
highest quality and free of any corrupt, incompetent, dishonest, or unprincipled horse 
racing practices, and to regulate and maintain horse racing at race meetings in the 
Commonwealth so as to dissipate any cloud of association with the undesirable and 
maintain the appearance as well as the fact of complete honesty and integrity of horse 
racing in the Commonwealth. In addition to the general powers and duties vested in the 
racing commission by this chapter, it is the intent hereby to vest in the racing 
commission the power to eject or exclude from association grounds or any part thereof 
any person, licensed or unlicensed, whose conduct or reputation is such that his 
presence on association grounds may, in the opinion of the racing commission, reflect 
on the honesty and integrity of horse racing or interfere with the orderly conduct of horse 
racing.  

Effective: July 15, 2010
History: Amended 2010 Ky. Acts ch. 24, sec. 444, effective July 15, 2010. -- Amended 
2004 Ky. Acts ch. 191, sec. 44, effective July 13, 2004. -- Amended 1992 Ky. Acts ch. 
109, sec. 12, effective March 30, 1992. -- Amended 1986 Ky. Acts ch. 296, sec. 3, 
effective July 15, 1986. -- Amended 1974 Ky. Acts ch. 164, sec. 1; and ch. 403, sec. 2. -- 
Created 1970 Ky. Acts ch. 156, sec. 1. 
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KRS 230.400 Thoroughbred development fund -- Allocation -- Advisory committee 
-- Uses of fund.

(1) There is hereby created a trust and revolving fund for the Kentucky Horse 
Racing Commission, designated as the Kentucky thoroughbred development 
fund, consisting of money allocated to the fund under the provisions of KRS 
138.510, together with other money contributed to or allocated to the fund from all other 
sources. Money to the credit of the Kentucky thoroughbred development fund shall be 
distributed by the Treasurer for the purposes of this section upon authorization of the 
Kentucky Horse Racing Commission and upon approval of the secretary of the Finance 
and Administration Cabinet. Money from the Kentucky thoroughbred development fund 
shall be allocated to each licensed association in an amount equal to the amount the 
association contributed to the fund. Money to the credit of the Kentucky thoroughbred 
development fund at the end of each fiscal year shall not lapse, but shall be carried 
forward in such fund to the succeeding fiscal year.  

(2) There is hereby established, under the general jurisdiction of the Kentucky Horse 
Racing Commission, a Kentucky Thoroughbred Development Fund Advisory Committee. 
The advisory committee shall consist of five (5) members, all of whom shall be residents 
of Kentucky, to be appointed by the chairman of the Kentucky Horse Racing 
Commission by July 1 of each year. The committee shall consist of two (2) thoroughbred 
breeders recommended by the Kentucky Thoroughbred Owners and Breeders, Inc.; one 
(1) thoroughbred owner recommended by the Kentucky division of the Horsemen's 
Benevolent and Protective Association; one (1) officer or director of a licensed 
association conducting thoroughbred racing in Kentucky, recommended by action of all 
of the licensed associations conducting thoroughbred racing in Kentucky; and one (1) 
member of the Kentucky Horse Racing Commission. If any member other than the 
racing commission member has not been recommended for appointment by July 1 of 
each year, the chairman of the Kentucky Horse Racing Commission shall make an 
appointment for the organization or organizations failing to recommend a member of the 
committee. The members of the advisory committee shall serve without compensation, 
but shall be entitled to reimbursement for all expenses incurred in the discharge of 
official business. The advisory committee shall select from its membership annually a 
chairman and a vice chairman.  

(3) (a) The Kentucky Thoroughbred Development Fund Committee shall advise and 
assist the Kentucky Horse Racing Commission in the development of the supplemental 
purse program provided herein for Kentucky bred thoroughbreds, shall make 
recommendations to the racing commission from time to time with respect to the 
establishment of guidelines, administrative regulations for the provision of supplemental 
purses, the amount thereof, the races for which the purses are to be provided and the 
conditions thereof, manner and method of payment of supplemental purses, registry of 
thoroughbred stallions standing within the Commonwealth of Kentucky, registry of 
Kentucky bred thoroughbreds for purposes of this section, nature and type of forms and 
reports to be employed and required in connection with the establishment, provision for, 
award and payment of supplemental purses, and with respect to all other matters 
necessary in connection with the carrying out of the intent and purposes of this section.  

(b) The Kentucky Horse Racing Commission shall employ qualified personnel as may be 
required to assist the racing commission and the advisory committee in carrying out the 
provisions of this section. These persons shall serve at the pleasure of the racing 
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commission and compensation for these personnel shall be fixed by the racing com-
mission. The compensation of these personnel and the necessary expenses incurred by 
the racing commission or by the committee in carrying out the provisions of this section 
shall be paid out of the Kentucky thoroughbred development fund.  

(4) The Kentucky Horse Racing Commission, with the advice and assistance of the 
Kentucky Thoroughbred Development Fund Advisory Committee, shall use the 
Kentucky thoroughbred development fund to promote, enhance, improve, and 
encourage the further and continued development of the thoroughbred breeding 
industry in Kentucky by providing, out of the Kentucky thoroughbred 
development fund, supplemental purses for designated stakes, handicap, 
allowance, and nonclaiming maiden races contested at licensed thoroughbred 
race meetings in Kentucky, the awarding and payment of which supplemental 
purses shall be conditioned upon the winning or placing in designated races by 
Kentucky bred thoroughbred horses. Any supplemental purse provided for a 
designated race shall be apportioned among the winning and placing horses in the same 
proportion as the stake or purse provided for the race by the racing association. Winning 
or placing as used in this section shall include those horses finishing first, second, third, 
and fourth in the races. That portion of the supplemental purse provided for any 
designated race for a winning or placing finish shall be awarded and paid to the owner of 
the horse so finishing only if the horse is a Kentucky bred thoroughbred duly registered 
with the official registrar. Any portion of the supplemental purse which is not awarded 
and paid over shall be returned to the Kentucky thoroughbred development fund.  

(5) (a) For purposes of this section, the term Kentucky thoroughbred stallion shall mean 
and include only a thoroughbred stallion standing the entire breeding season in 
Kentucky and registered as a Kentucky thoroughbred stallion with the official registrar of 
the Kentucky thoroughbred development fund.

(b) Except for thoroughbred horses foaled prior to January 1, 1980, the term Kentucky 
bred thoroughbreds for purposes of this section, shall mean and include only 
thoroughbred horses sired by Kentucky thoroughbred stallions foaled in Kentucky and 
registered as a Kentucky bred thoroughbred with the official registrar of the Kentucky 
thoroughbred development fund.  

(c) Any thoroughbred horse foaled prior to January 1, 1980, may qualify as a Kentucky 
bred thoroughbred for purposes of this section if the horse was foaled in Kentucky and if 
the sire of the thoroughbred was standing at stud within Kentucky at the time of 
conception of such thoroughbred, provided the thoroughbred is duly registered as a 
Kentucky bred thoroughbred with the official registrar of the Kentucky thoroughbred 
development fund.  

(d) In order for an owner of a Kentucky sired thoroughbred to be eligible to demand, 
claim, and receive a portion of a supplemental purse provided by the Kentucky 
thoroughbred development fund, the thoroughbred horse winning or placing in a 
designated race for which a supplemental purse has been provided by the Kentucky 
thoroughbred development fund must have been duly registered as a Kentucky bred 
thoroughbred with the official registrar of the Kentucky thoroughbred development fund 
prior to entry in the race.  
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(6) (a) Kentucky Thoroughbred Owners and Breeders, Inc., is hereby recognized and 
designated as the sole official registrar of the Kentucky thoroughbred development fund 
for the purposes of registering Kentucky thoroughbred stallions and Kentucky bred 
thoroughbreds in accord with the terms of this section and any administrative regulations 
promulgated by the Kentucky Horse Racing Commission. When a Kentucky bred 
thoroughbred is registered with the official registrar, the registrar shall be authorized to 
stamp the Jockey Club certificate issued for the thoroughbred with the seal of the 
registrar, certifying that the thoroughbred is a duly qualified and registered Kentucky 
bred thoroughbred for purposes of this section. The registrar may establish and charge, 
with the approval of the racing commission, reasonable registration fees for its services 
in the registration of Kentucky thoroughbred stallions and in the registration of Kentucky 
bred thoroughbreds. Registration records of the registrar shall be public records and 
open to public inspection at all normal business hours and times.  

(b) Any interested party aggrieved by the failure or refusal of the official registrar to 
register a stallion or thoroughbred as a Kentucky stallion or as a Kentucky bred 
thoroughbred shall have the right to file with the racing commission, within thirty (30) 
days of such failure or refusal of the registrar, petition seeking registration of the 
thoroughbred. The racing commission shall promptly hear the matter de novo and issue 
its order directing the official registrar to register or not to register as it may be 
determined by the racing commission.

(7) The Kentucky Horse Racing Commission shall promulgate administrative regulations 
as may be necessary to carry out the provisions and purposes of this section, including 
the promulgation of administrative regulations and forms as may be appropriate for the 
proper registration of Kentucky stallions and Kentucky bred thoroughbreds with the 
official registrar, and shall administer the Kentucky bred thoroughbred program created 
hereby in a manner best designed to promote and aid in the further development of the 
thoroughbred breeding industry in Kentucky, to upgrade the quality of thoroughbred 
racing in Kentucky, and to improve the quality of thoroughbred horses bred in Kentucky.  

Effective: July 15, 2010
History: Amended 2010 Ky. Acts ch. 24, sec. 483, effective July 15, 2010. -- Amended 
2004 Ky. Acts ch. 191, sec. 39, effective July 13, 2004. -- Amended 1992 Ky. Acts ch. 
109, sec. 32, effective March 30, 1992. -- Amended 1982 Ky. Acts ch. 100, sec. 7, 
effective July 15, 1982. -- Created 1978 Ky. Acts ch. 190, sec. 1, effective June 17, 
1978.

KRS 230.800 Kentucky thoroughbred breeders incentive fund -- Creation -- 
Funding sources -- Administrative regulations -- Kentucky Horse Racing 
Commission to administer fund.

(1) There is hereby created in the State Treasury a trust and revolving fund designated 
as the "Kentucky thoroughbred breeders incentive fund." The fund shall be administered 
by the Kentucky Horse Racing Commission. For all tax periods beginning on or after 
June 1, 2005, eighty percent (80%) of all receipts collected under KRS 
139.531(1)(a) from the sales and use tax on the fees paid for breeding a stallion to 
a mare in Kentucky shall be deposited in the fund together with any other money 
contributed, appropriated, or allocated to the fund from all other sources. The 
money deposited in the fund is hereby appropriated for the uses set forth in this section. 
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Any money remaining in the fund at the close of any calendar year shall not lapse but 
shall be carried forward to the next calendar year. The fund may also receive additional 
state appropriations, gifts, grants, and federal funds. All interest earned on money in the 
fund shall be credited to the fund.  

(2) (a) The Kentucky Horse Racing Commission shall use moneys deposited in the 
Kentucky thoroughbred breeders incentive fund to administer the fund and 
provide rewards for breeders of horses bred and foaled in Kentucky. 

(b) The Kentucky Horse Racing Commission shall promulgate administrative regulations 
establishing the conditions and criteria for the distribution of moneys from the fund.  

(c) The Department of Revenue may promulgate administrative regulations establishing 
the procedures necessary to determine the correct allocation of sales tax receipts 
described in subsection (1) of this section.  

(d) As soon as practicable after the close of each calendar year, the racing commission 
shall disburse to breeders of horses moneys in the Kentucky thoroughbred breeders 
incentive fund pursuant to the administrative regulations promulgated pursuant to 
paragraph (b) of this subsection.  

Effective: July 15, 2010
History: Amended 2010 Ky. Acts ch. 24, sec. 491, effective July 15, 2010. -- Created 
2005 Ky. Acts ch. 168, sec. 133, effective June 1, 2005. 

KRS 138.510 Taxes on pari-mutuel wagering on live racing and telephone account, 
intertrack, and interstate wagering -- Exemptions -- Uses of tax revenue.  

(1) (a) Except as provided in paragraphs (b) and (d) of this subsection, an excise 
tax is imposed on all tracks conducting pari-mutuel wagering on live racing under 
the jurisdiction of the commission.

1. For each track with a daily average live handle of one million two hundred 
thousand dollars ($1,200,000) or above, the tax shall be in the amount of three and 
one-half percent (3.5%) of all money wagered on live races at the track during the 
fiscal year.  

2. For each track with a daily average live handle under one million two hundred 
thousand dollars ($1,200,000), the tax shall be one and one-half percent (1.5%) of 
all money wagered on live races at the track during the fiscal year.

(b) 1. If:

a. A track located in this state is the host track for a live one (1) or two (2) day 
international horse racing event in 2010 that distributes in excess of a total of fifteen 
million dollars ($15,000,000) in purses during the international horse racing event; and  

b. On or before November 4, 2010, the organization responsible for selecting the 
location of the same international horse racing event in subsequent years contractually 
agrees to conduct the international horse racing event at a host track in this state in 
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calendar year 2011 or 2012 or calendar years 2011 and 2012; then the excise tax 
imposed by paragraph (a) of this subsection shall not be imposed on pari-mutuel 
wagering on any live racing conducted during the one (1) or two (2) day international 
horse racing event held at a host track within this state in calendar years 2010 through 
2012.

2. Beginning January 1, 2013, if the requirements of subparagraph 1. of this paragraph 
are satisfied, the tax exemption established by subparagraph 1. of this paragraph shall 
remain in effect for any succeeding one (1) or two (2) day international horse racing 
event if the event returns within three (3) years of a previously-held international horse 
racing event.

3. A minimum of five hundred thousand dollars ($500,000) of the amount that would 
have been paid to the Commonwealth but for the exemption provided by this paragraph 
shall be used by the host track to fund undercard races during each international horse 
racing event.

4. Notwithstanding paragraph (c) of this subsection, if the requirements of subparagraph 
1.a. of this paragraph are satisfied but the requirements of subparagraph 1.b. of this 
paragraph are not, then the excise tax imposed by paragraph (a) of this subsection shall 
be imposed on pari-mutuel wagering on any live racing conducted during the one (1) or 
two (2) day international horse racing event and the total amount of revenue collected 
shall be distributed as follows:  

a. Eighty percent (80%) shall be deposited into the thoroughbred development fund 
established in KRS 230.400;  

b. Thirteen percent (13%) shall be deposited into the standardbred development fund 
established in KRS 230.770; and  

c. Seven percent (7%) shall be deposited into the Kentucky quarter horse, Appaloosa, 
and Arabian development fund established in KRS 230.445.  

(c) Money shall be deducted from the tax paid under paragraph (a) of this 
subsection and deposited as follows:  

1. An amount equal to three-quarters of one percent (0.75%) of all money wagered 
on live races at the track for thoroughbred racing shall be deposited in the 
thoroughbred development fund established in KRS 230.400;  

2. An amount equal to one percent (1%) of all money wagered on live races at the track 
for harness racing shall be deposited in the Kentucky standardbred development fund 
established in KRS 230.770;  

3. An amount equal to one percent (1%) of all money wagered on live races at the track 
for quarter horse, Appaloosa, and Arabian horse racing shall be deposited in the 
Kentucky quarter horse, Appaloosa, and Arabian development fund established by KRS 
230.445.
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4. An amount equal to two-tenths of one percent (0.2%) of all money wagered on live 
races at the track shall be deposited in the equine industry program trust and revolving 
fund established by KRS 230.550 to support the Equine Industry Program at the 
University of Louisville;  

5. a. An amount equal to one-tenth of one percent (0.1%) of all money wagered on live 
races at the track shall be deposited in a trust and revolving fund to be used for the 
construction, expansion, or renovation of facilities or the purchase of equipment for 
equine programs at state universities.  

b. These funds shall not be used for salaries or for operating funds for teaching, 
research, or administration. Funds allocated under this subparagraph shall not replace 
other funds for capital purposes or operation of equine programs at state universities.  

c. The Kentucky Council on Postsecondary Education shall serve as the administrative 
agent and shall establish an advisory committee of interested parties, including all 
universities with established equine programs, to evaluate proposals and make 
recommendations for the awarding of funds.  

d. The Kentucky Council on Postsecondary Education may promulgate administrative 
regulations to establish procedures for administering the program and criteria for 
evaluating and awarding grants; and  

6. An amount equal to one-tenth of one percent (0.1%) of all money wagered on live 
races shall be distributed to the commission to support equine drug testing as provided 
in KRS 230.265(3).

(d) The excise tax imposed by paragraph (a) of this subsection shall not apply to pari-
mutuel wagering on live harness racing at a county fair.  

(2) (a) Except as provided in paragraphs (c) and (d) of this subsection, an excise tax is 
imposed on:

1. All tracks conducting telephone account wagering;  

2. All tracks participating as receiving tracks in intertrack wagering under the jurisdiction 
of the commission; and  

3. All tracks participating as receiving tracks displaying simulcasts and conducting 
interstate wagering thereon.  

(b) The tax shall be three percent (3%) of all money wagered on races as provided in 
paragraph (a) of this subsection during the fiscal year.  

(c) A noncontiguous track facility approved by the commission on or after January 1, 
1999, shall be exempt from the tax imposed under this subsection, if the facility is 
established and operated by a licensed track which has a total annual handle on live 
racing of two hundred fifty thousand dollars ($250,000) or less. The amount of money 
exempted under this paragraph shall be retained by the noncontiguous track facility, 
KRS 230.3771 and 230.378 notwithstanding.  
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(d) 1. A track located in this state shall be exempt from the excise tax imposed by 
paragraph (b) of this subsection on wagers placed on all races conducted at a one (1) or 
two (2) day international horse racing event if:  

a. The international horse racing event is conducted at a host track in this state; and  
b. The host track is exempt from the excise tax during the international horse racing 
event under subsection (1)(b) of this section.  

2. Notwithstanding paragraph (e) of this subsection, if the host track is not exempt and is 
taxed pursuant to subsection (1)(b)4. of this section, then the excise tax imposed by 
paragraphs (a) and (b) of this subsection shall be imposed on wagers placed on all 
races conducted at the one (1) or two (2) day international horse racing event and the 
total amount of revenue collected shall be distributed as follows:  

a. Eighty percent (80%) shall be deposited into the thoroughbred development fund 
established in KRS 230.400;  

b. Thirteen percent (13%) shall be deposited into the standardbred development fund 
established in KRS 230.770; and  

c. Seven percent (7%) shall be deposited into the Kentucky quarter horse, Appaloosa, 
and Arabian development fund established in KRS 230.445.  

(e) Money shall be deducted from the tax paid under paragraphs (a) and (b) of this 
subsection as follows:  

1. An amount equal to two percent (2%) of the amount wagered shall be deposited as 
follows:

a. In the thoroughbred development fund established in KRS 230.400 if the host track is 
conducting a thoroughbred race meeting or the interstate wagering is conducted on a 
thoroughbred race meeting;

b. In the Kentucky standardbred development fund established in KRS 230.770, if the 
host track is conducting a harness race meeting or the interstate wagering is conducted 
on a harness race meeting; or

c. In the Kentucky quarter horse, Appaloosa, and Arabian development fund established 
by KRS 230.445, if the host track is conducting a quarter horse, Appaloosa, or Arabian 
horse race meeting or the interstate wagering is conducted on a quarter horse, 
Appaloosa, or Arabian horse race meeting;  

2. An amount equal to one-twentieth of one percent (0.05%) of the amount wagered 
shall be allocated to the equine industry program trust and revolving fund established by 
KRS 230.550 to be used to support the Equine Industry Program at the University of 
Louisville;

3. An amount equal to one-tenth of one percent (0.1%) of the amount wagered shall be 
deposited in a trust and revolving fund to be used for the construction, expansion, or 
renovation of facilities or the purchase of equipment for equine programs at state 
universities, as detailed in subsection (1)(c)5. of this section; and  
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4. An amount equal to one-tenth of one percent (0.1%) of the amount wagered shall be 
distributed to the commission to support equine drug testing as provided in KRS 
230.265(3).

(3) The taxes imposed by this section shall be paid, collected, and administered as 
provided in KRS 138.530.  

Effective: July 15, 2010
History: Amended 2010 Ky. Acts ch. 24, sec. 106, effective July 15, 2010; and ch. 57, 
sec. 1, effective July 15, 2010. -- Amended 2009 (1st Extra. Sess.) Ky. Acts ch. 1, sec. 
107, effective June 26, 2009. -- Amended 2005 Ky. Acts ch. 106, sec. 6, effective June 
20, 2005. -- Amended 2004 Ky. Acts ch. 191, sec. 48, effective July 13, 2004. -- 
Amended 2000 Ky. Acts ch. 447, sec. 2, effective July 14, 2000. -- Amended 1997 (1st 
Extra. Sess.) Ky. Acts ch. 1, sec. 43, effective May 30, 1997. -- Amended 1994 Ky. Acts 
ch. 114, sec. 1, effective July 15, 1994; ch. 272, sec. 2, effective July 15, 1994; and ch. 
438, sec. 5, effective July 15, 1994. – Amended 1992 Ky. Acts ch. 109, sec. 7, effective 
March 30, 1992; and ch. 194, sec. 1, effective July 14, 1992. -- Amended 1990 Ky. Acts 
ch. 159, sec. 2, effective July 13, 1990. -- Amended 1988 Ky. Acts ch. 376, sec. 5, 
effective July 15, 1988. -- Amended 1986 Ky. Acts ch. 215, sec. 1, effective July 15, 
1986; and ch. 296, sec. 1, effective July 15, 1986. -- Amended 1984 Ky. Acts ch. 240, 
sec. 2, effective July 13, 1984. -- Amended 1982 Ky. Acts ch. 100, sec. 8, effective July 
15, 1982. -- Amended 1978 Ky. Acts ch. 190, sec. 2, effective June 17, 1978. -- 
Amended 1976 Ky. Acts ch. 343, sec. 2. -- Amended 1970 Ky. Acts ch. 258, sec. 1. -- 
Amended 1956 Ky. Acts ch. 13, sec. 1, effective February 3, 1956. -- Amended 1954 Ky. 
Acts ch. 76, sec. 1. -- Created 1948 Ky. Acts ch. 35, sec. 1.  

810 KAR 1:070. Kentucky thoroughbred breeders’ incentive fund.

RELATES TO: KRS 230.330, 230.800 
STATUTORY AUTHORITY: KRS 230.800 
NECESSITY, FUNCTION AND CONFORMITY: KRS. 230.800 establishes the 

Kentucky Thoroughbred Breeders’ Incentive Fund. KRS 230.800(2)(b) authorizes the 
commission to promulgate administrative regulations establishing the conditions and 
criteria for the distribution of moneys from the fund. This administrative regulation 
establishes eligibility standards, administrative practices to enforce the standards, and 
the administration of payments from the fund. 

Section 1. Definitions. (1) "Allowance race" means an overnight race for which 
eligibility and weight to be carried is determined according to specified conditions which 
include age, gender, earnings, and number of wins, excluding starter allowance races. 

(2) "Claiming earnings" means the gross cash portion, as this portion is 
determined by The Jockey Club, of the prize awarded to a qualified Kentucky claiming 
horse that is paid from the association or the license holder permitted to conduct racing 
in the jurisdiction. 

(3) "Claiming race" means a race in which every horse running in the race may 
be transferred in conformity with 810 KAR 1:015. 
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(4) "Grade I stakes race" means a nonrestricted race held in the United States 
which has been assigned Grade I stakes status for the year contested by the American 
Graded Stakes Committee of the Thoroughbred Owners and Breeders Association for 
the United States. 

(5) "Grade II stakes race" means a nonrestricted race held in the United States 
which has been assigned Grade II stakes status for the year contested by the American 
Graded Stakes Committee of the Thoroughbred Owners and Breeders Association for 
the United States. 

(6) "Grade III stakes race" means a nonrestricted race held in the United States 
which has been assigned Grade III stakes status for the year contested by the American 
Graded Stakes Committee of the Thoroughbred Owners and Breeders Association for 
the United States. 

(7) "Group I race" means:

(a) A nonrestricted race held in England, France, or Ireland which has been 
assigned Group I race status for the year contested by the European Pattern Committee; 
or

(b) A nonrestricted race held in Canada which has been assigned Canadian 
Grade I stakes status for the year contested by the Canadian Graded Stakes 
Committee.

(8) "Group II race" means: 

(a) A nonrestricted race held in England, France, or Ireland which has been 
assigned Group II race status for the year contested by the European Pattern 
Committee; or 

(b) A nonrestricted race held in Canada which has been assigned Canadian 
Grade II stakes status for the year contested by the Canadian Graded Stakes 
Committee.

(9) "Group III race" means: 

(a) A nonrestricted race held in England, France, or Ireland which has been 
assigned Group III race status for the year contested by the European Pattern 
Committee; or 

(b) A nonrestricted race held in Canada which has been assigned Canadian 
Grade III stakes status for the year contested by the Canadian Graded Stakes 
Committee.

(10) "Intended breeder of record" means the owner or lessee of a thoroughbred 
mare who desires to use the mare for breeding purposes and to qualify the foal for the 
Kentucky Thoroughbred Breeders’ Incentive Fund and who is listed as the intended 
breeder of record on the forms necessary to register under the KBIF. 
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(11) "KBIF" means the Kentucky Thoroughbred Breeders’ Incentive Fund. 

(12) "KBIF registered horse" means a horse registered with the Kentucky 
Thoroughbred Breeders’ Incentive Fund. 

(13) "Kentucky sire" means a sire registered as a Kentucky Thoroughbred 
Development Fund sire. 

(14) "Kentucky Thoroughbred Breeders’ Incentive Fund" means the trust and 
revolving fund set out in KRS 230.800. 

(15) "Maiden special weight race" means a race in which: 

(a) None of the runners have been previously declared a winner; and 

(b) None of the runners are eligible to be claimed. 

(16) "Overnight race" means a race for which entries close at a time set by the 
racing secretary. 

(17) "Qualified breeder" means the breeder of record as listed in The Jockey 
Club records. 

(18) "Qualified Kentucky claiming horse" means a foal who is born out of a 
qualified mare and from a Kentucky sire, and who receives earnings from a claiming 
race in Kentucky. 

(19) "Qualified mare" means a thoroughbred dam who resides in Kentucky from 
the time of the first cover in Kentucky by a Kentucky sire until foaling, unless one (1) of 
the exceptions in Section 5(4) of this administrative regulation is met. 

(20) "Qualified winner" means a thoroughbred horse born out of a qualified mare 
and from a Kentucky sire and whose nose reaches the finish line first or is placed first 
through disqualification by the stewards and is not eligible to be claimed in that race. 

(21) "Qualified winner’s earnings" means the gross cash portion of the prize, as 
this portion is determined by The Jockey Club, awarded to the qualified winner of a race 
that is paid for from the association or the license holder permitted to conduct racing in 
the jurisdiction. 

(22) "Starter allowance" means a race written to allow claiming horses who have 
improved from their earlier form to run in a nonclaiming event. 

Section 2. Timing of Awards; Eligibility. (1) Disbursements from the Kentucky 
Thoroughbred Breeders’ Incentive Fund shall be made as soon as is practicable after 
the end of each full racing year based on a calendar year, but not later than March 31 of 
the calendar year following the last date the application may be filed under Section 
7(3)(b) of this administrative regulation. 
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(2) For a horse foaled prior to 2007, if the horse is eligible to be registered to 
receive funds under the Kentucky Thoroughbred Development Fund, the breeder shall 
be eligible to receive funds from the Kentucky Thoroughbred Breeders’ Incentive Fund, 
subject to registration under Section 4(1) of this administrative regulation. 

(3) For a horse foaled during or after 2007, the requirements set forth in this 
administrative regulation shall be met. 

(4) The races eligible for awards from the KBIF as provided in Sections 3 and 6 
of this administration regulation shall be those run on and after January 1, 2006. 

Section 3. Awards. (1)(a) An incentive shall be awarded to the qualified breeder 
of the qualified winner of each of the Kentucky Derby and Kentucky Oaks. 

(b) The incentive shall be fifty thousand dollars ($50,000). 

(2)(a) An incentive shall be awarded to the top twenty (20) horses with the most 
claiming wins in Kentucky each year. 

(b) Horses earning awards at a Kentucky race track through any component 
other than the claiming component during the same calendar year shall not be eligible 
for the Kentucky claiming component. 

(c) An incentive of $200,000 shall be distributed to the top twenty (20) qualified 
Kentucky claiming horses with the most wins, as follows:

1. $20,000 to the horse with the most wins; 
2. $17,500 to the horse with the second most wins; 
3. $15,000 to the horse with the third most wins; 
4. $12,500 to the horse with the fourth most wins; 
5. $12,000 to the horse with the fifth most wins; 
6. $11,500 to the horse with the sixth most wins; 
7. $11,000 to the horse with the seventh most wins; 
8. $10,500 to the horse with the eighth most wins; 
9. $10,000 to the horse with the ninth most wins; 
10. $9,500 to the horse with the tenth most wins; 
11. $9,000 to the horse with the eleventh most wins; 
12. $8,500 to the horse with the twelfth most wins; 
13. $8,000 to the horse with the thirteenth most wins; 
14. $7,500 to the horse with the fourteenth most wins; 
15. $7,000 to the horse with the fifteenth most wins; 
16. $6,500 to the horse with the sixteenth most wins; 
17. $6,000 to the horse with the seventeenth most wins; 
18. $6,000 to the horse with the eighteenth most wins; 
19. $6,000 to the horse with the nineteenth most wins; and 
20. $6,000 to the horse with the twentieth most wins. 

(d) Claiming earnings earned at a Kentucky race track from the same calendar 
year shall be used to settle any ties. 
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(e) If two horses have the same number of wins and the same total earnings, all 
incentive totals to which those horses would have been entitled shall be divided equally 
between them. This shall apply in dividing all incentives whatever the number of horses 
that finish with the same number of wins and the same total earnings. 

(3)(a) For those KBIF registered horses foaled in 2007 or after, an incentive shall 
be awarded to the qualified breeder of the qualified winner of each maiden special 
weight and allowance race held in the United States, but outside Kentucky, or at 
Woodbine Racetrack in Ontario, Canada. 

(b) The incentive shall be that amount which is equal to ten (10) percent of the 
qualified winner’s earnings except it shall not exceed three thousand dollars ($3,000). 

(4)(a) An incentive shall be awarded to the qualified breeder of the qualified 
winner of each maiden special weight and allowance race held in Kentucky. 

(b) The incentive shall be that amount which is equal to ten (10) percent of the 
qualified winner’s earnings except it shall not exceed three thousand dollars 
($3,000).

(5)(a) For those KBIF registered horses foaled in 2007 or after, an incentive shall 
be awarded to the qualified breeder of the qualified winner of each non-graded stakes 
race held in the United States, but outside Kentucky, or at Woodbine Racetrack in 
Ontario, Canada. 

(b) The incentive shall be that amount which is equal to ten (10) percent of the 
qualified winner’s earnings except it shall not exceed four thousand dollars ($4,000). 

(6)(a) An incentive shall be awarded to the qualified breeder of the qualified 
winner of each non-graded stakes race held in Kentucky. 

(b) The incentive shall be that amount which is equal to ten (10) percent of the 
qualified winner’s earnings except it shall not exceed four thousand dollars ($4,000). 

(7)(a) An incentive shall be awarded to the qualified breeder of the qualified 
winner of each: 

1. Grade I stakes race held in the United States; 
2. Group 1 race held in Canada, England, France, and Ireland; and 
3. Group I race held on Dubai World Cup day, Japan Cup day, and Hong Kong 

International day. 

(b) The incentive shall be seven thousand, five hundred dollars ($7,500).

(8)(a) An incentive shall be awarded to the qualified breeder of the qualified 
winner of each:

1. Grade II and Grade III stakes race held in the United States; and 
2. Group 2 and Group 3 race held in Canada, England, France, and Ireland. 
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(b) The incentive shall be five thousand dollars ($5,000). 

(9) An incentive shall not be awarded to the winner of any Breeders’ Cup World 
Championship race. 

Section 4. Registration of Foals. (1)(a) For a horse foaled prior to 2007 and 
eligible to be registered under Section 2(2) of this administrative regulation, the intended 
breeder of record shall file with the commission a "Grandfather Application for the 
Kentucky Thoroughbred Breeders’ Incentive Fund (for a horse born in 2006 and prior 
years)".

(b) The application shall be filed no later than December 31 of the year following 
the year in which the horse has raced in a race that would qualify him for an incentive 
from the KBIF.

(c) A filing fee of thirty (30) dollars may be paid with the application or it shall be 
deducted from the award amount. 

(2) The intended breeder of record shall register the unborn foal with the 
commission on or prior to August 15 of the breeding season by filing the "Application for 
the Kentucky Thoroughbred Breeders’ Incentive Fund (for the breeding season 
beginning in 2007)" and paying a filing fee of sixty (60) dollars, except as provided in 
subsection (5) of this section. 

(3)(a) The commission shall be recognized and designated as the sole official 
registrar of the Kentucky Thoroughbred Breeders’ Incentive Fund for the purposes of 
registering Kentucky thoroughbred foals in accordance with this administrative 
regulation. 

(b) The records of The Jockey Club shall be used as the official records of the 
commission for determining the following information: 

1. The identity of the qualified breeder; 
2. The claiming wins and earnings for each race pursuant to which an award 

shall be granted under this administrative regulation; 
3. The qualified winners’ earnings for each race pursuant to which an award shall 

be granted under this administrative regulation; 
4. The name of the qualified winner for each race pursuant to which an award 

shall be granted under this administrative regulation; 
5. The name of each horse determined to be a qualified Kentucky claiming horse 

for purposes of calculating the awards under Section 3(2) of this administrative 
regulation; 

6. The registration number or special identification number of the KBIF-registered 
horse;

7. The name of the KBIF-registered horse; and 
8. Other information for purposes of administering the KBIF. 

(4) If the information on a form required under this section is found to be incorrect 
or becomes incorrect or changes, the person considered to be the intended breeder of 
record shall promptly file an amended form with the commission to correct the 
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information within thirty (30) days of realizing the inaccuracy or of the circumstances 
causing the information to change. 

(5)(a) A hardship filing may be made if the intended breeder of record can prove 
that there was good cause for the application to not have been filed on a timely basis as 
required under subsection (2) of this section, and that the foal otherwise met the 
eligibility requirements to be a KBIF-registered horse. The filing shall be made on the 
form "Late Filing of Application for the Kentucky Breeders’ Incentive Fund". 

     (b) The amount of the filing fee shall be as follows: 

1. For a filing made after August 15 of the breeding season and on or prior to 
December 31 of the cover year, the filing fee shall be $150; 

2. For a filing made after December 31 of the cover year and on or prior to 
December 31 of the weanling year, the filing fee shall be $750; and 

3. For a filing made between January 1 and December 31 of the yearling year, 
the filing fee shall be $1,500. No other late filing shall be permitted. 

(6) If ownership of a mare is transferred, a "Mare Transfer of Ownership Report 
in connection with the Kentucky Thoroughbred Breeders’ Incentive Fund" shall be filed 
with the commission. 

(7) If any registration or nomination deadline imposed by this administrative 
regulation falls on a weekend or holiday, the deadline shall be moved to the next 
business day following the original deadline. 

Section 5. Qualification of Foal And Qualified Mare. (1) The commission may 
inspect the location where the mare proposed to be a qualified mare is boarded to 
determine that the residency requirement is met. The commission may also request, 
obtain, and inspect records relating to the location of the mare proposed to be a qualified 
mare to determine that the residency requirement is met. 

(2) The person claiming to be the qualified breeder shall bear the burden of proof 
to show that a mare is a qualified mare. 

(3) A failure to comply with a term, condition, or requirement of this administrative 
regulation shall not result in the loss of the registration of the foal, if the person claiming 
the foal should be registered proves to the commission: 

    (a) The failure to comply was insignificant with respect to the registration 
requirements as a whole; and 

    (b) A good faith and reasonable attempt was made to comply with all 
applicable terms, conditions, and requirements of this administrative regulation. 

(4) In order for the mare to be a qualified mare as defined in Section 1(19) of this 
administrative regulation, the thoroughbred dam shall have resided in Kentucky from the 
time of the first cover in Kentucky by a Kentucky sire until foaling unless one (1) of the 
following exceptions is met: 
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    (a) Medical procedure. 

1. A medical procedure is required to be performed to protect the health of the 
mare or the unborn foal that involves an extraordinary medical situation and the breeder 
desires to have an expert located outside of Kentucky conduct the procedure; 

2. The owner or the lessee of the mare, when the mare leaves Kentucky, files an 
"Application to Move a Mare outside of Kentucky in connection with the Kentucky 
Thoroughbred Breeders’ Incentive Fund" and provides information relating to the 
procedure as requested by the commission within fourteen (14) days after the mare 
leaves Kentucky; 

3. The executive director of the commission approves the departure of the mare 
from Kentucky; and 

4. The mare remains under the care of a veterinarian during the entire period of 
time she is not residing in Kentucky other than the time during which she is traveling to 
and from Kentucky; or 

    (b) Training. 

1. The mare has not yet delivered her first foal and is in active training outside of 
Kentucky;

2. The owner or the lessee of the mare, when the mare leaves Kentucky, files an 
"Application to Move a Mare Outside of Kentucky in connection with the Kentucky 
Thoroughbred Breeders’ Incentive Fund" and provides information relating to the training 
outside of Kentucky as requested by the commission within fourteen (14) days after the 
mare leaves Kentucky; 

3. The executive director of the commission approves the departure of the mare 
from Kentucky; and 

4. The mare returns to Kentucky within ten (10) days after the end of her racing 
career.

(5) The executive director shall notify the commission if an exception is made to 
the residency requirement pursuant to subsection (4) of this section. 

(6) A qualified breeder of a qualified mare shall be responsible for: 

    (a) The registration and records of the KBIF -registered horse; and 

    (b) Complying with the requirements of the Kentucky Thoroughbred Breeders’ 
Incentive Fund. 

(7) The owner or lessee of the mare may withdraw the mare’s foal from the KBIF 
by filing a "Notice of Withdrawal of Foal from the Kentucky Thoroughbred Breeders’ 
Incentive Fund." 

Section 6. Bonus Calculation. (1) Funds available in the KBIF state account 
resulting from the breeding season relating to each year preceding the granting of the 
actual awards shall be apportioned according to Sections 3 and 6 of this administrative 
regulation. 
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(2) The funds apportioned to each qualified breeder shall be awarded by 
determining the amount a qualified breeder is eligible to receive based on Sections 3 
and 6 of this administrative regulation. 

(3) If, at the close of any calendar year, inadequate funding is available to the 
KBIF to fund the awards provided for in Section 3 of this administrative regulation, the 
funding shall be decreased proportionally among all awards, excluding the Kentucky 
claiming award, the Kentucky Oaks award, and the Kentucky Derby award until funding 
is adequate to fund all awards. 

(4)(a) If, at the close of a calendar year, the amount available for awards is in 
excess of the amount necessary to fund the awards provided in Section 3 of this 
administrative regulation, after payment of operating expenses, a reserve fund shall be 
established in the KBIF in an amount which is no more than five (5) percent of the 
amount of funding available from tax receipts for that calendar year. 

     (b) Moneys in the reserve account may be used as needed to provide funding 
of awards in a subsequent calendar year if the amount available at the close of the last 
calendar year is insufficient to fund the awards provided in Section 3 of this 
administrative regulation. 

     (c) Additional money shall not be added to the reserve fund if it contains at 
least $5,000,000 when the excess funding is available. 

(5) If, at the close of a calendar year, the amount available for awards is in 
excess of the amount necessary to fund the awards provided in Section 3 of this 
administrative regulation and an amount has been designated for the reserve fund 
provided for in subsection (4)(a) of this section, then the awards shall be increased 
proportionally among all awards except the Kentucky claiming award, the Kentucky 
Oaks award, and the Kentucky Derby award. 

Section 7. Application Requirements. (1) The amount due for awards shall be 
calculated after the end of each racing year. The recipient of an award shall be notified 
of the amount of the award to which the recipient may be entitled according to the last 
known address on file with the commission. 

(2)(a) After receipt of notification of an award, each potential recipient shall return 
an application for the award that certifies that the applicant is entitled to the award and 
certifies the applicant’s taxpayer ID number or Social Security number. 

     (b) The application shall be on the form "Application for an Award from 
Kentucky Thoroughbred Breeders’ Incentive Fund". 

     (c) A breeder may appoint an authorized agent to complete the "Application 
for Award from Kentucky Thoroughbred Breeders’ Incentive Fund" by completing and 
filing with the commission a "Kentucky Thoroughbred Breeders’ Incentive Fund 
Authorized Agent Form". 

(3)(a) Awards due recipients who cannot be located by December 31 of the year 
after the year in which the qualified winner or qualified Kentucky claiming horse became 
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eligible to receive an incentive under Section 3 of this administrative regulation shall 
lapse to the KBIF for distribution or building the reserve in the following year. 

     (b) Failure to return the application required by subsection (2) of this section 
by December 31 of the year after the year in which the qualified winner or qualified 
Kentucky claiming horse became eligible to receive an incentive under Section 3 of this 
administrative regulation, shall result in forfeiture of the award and the award money 
shall lapse to the KBIF for distribution or building the reserve in the following year. 

Section 8. Disputes. (1) Any dispute arising under this administrative regulation 
shall be raised by the aggrieved party filing a petition seeking relief with the executive 
director, within thirty (30) days of action or inaction leading to the dispute. 

(2) If the executive director and the aggrieved party do not agree on a resolution 
of the dispute, the executive director shall assign the case to a hearing officer who shall 
conduct a hearing pursuant to KRS Chapter 13B. 

Section 9. Disciplinary Procedures. (1) The commission may deny or revoke 
the registration of a foal or horse if the qualified breeder, or an applicant for qualified 
breeder status: 

     (a) Provides the commission with incorrect, false, or misleading information 
concerning a foal or horse and fails within thirty (30) days to provide accurate 
information upon request by the commission; 

     (b) Fails to furnish within thirty (30) days information the commission has 
requested relating to the registration of a foal or horse; or 

     (c) Violates this administrative regulation in any other manner. 

(2) If the commission denies or revokes the registration of the foal or horse, the 
qualified breeder or applicant for qualified breeder status may request, and the 
commission shall thereupon schedule, a hearing to be conducted pursuant to KRS 
Chapter 13B. 

(3) At the conclusion of the hearing, the commission shall in its final order 
determine whether the qualified breeder or applicant for qualified breeder status has 
provided the commission with false or misleading information, or has failed to provide 
the commission with requested information, or has violated this administrative regulation 
in any other manner, and may take one (1) or more of the following actions: 

     (a) Deny or revoke the registration; 

     (b) Uphold the denial or revocation of the registration; 

     (c) Rescind the denial or revocation of the registration; or 

     (d) Bar the applicant who failed to furnish the requested information or who 
has violated the administrative regulation from registering foals to the fund for a period of 
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one (1) to five (5) breeding seasons, based on the seriousness of the violation, 
beginning with the season in which the violation occurred. 

(4) If a person or his or her designee or representative fails to appear at the 
hearing, the commission may take one (1) or more of the following actions: 

     (a) Deny or revoke the registration; or 

     (b) Bar the owner or lessee who failed to respond to the summons from 
registering foals to the fund for a period of one (1) to five (5) breeding seasons, based on 
the seriousness of the violation, beginning with the breeding season in which the 
violation occurred. 

(5) A second or subsequent violation of this administrative regulation may result 
in a lifetime bar of the applicant or qualified breeder from being eligible to receive an 
incentive from the KBIF. 

(6) The commission shall notify the applicant or qualified breeder in writing of the 
action taken by the commission. 

Section 10. Incorporation by Reference. (1) The following material is 
incorporated by reference: 

    (a) "Grandfather Application for the Kentucky Thoroughbred Breeders’ 
Incentive Fund (for a horse born in 2006 and prior years)", KHRA Form 20-1, (4/06); 

    (b) "Application for the Kentucky Thoroughbred Breeders’ Incentive Fund (for 
the breeding season beginning 2007)", KHRA Form 20-3, (4/06); 

    (c) "Mare Transfer of Ownership Report in connection with the Kentucky 
Thoroughbred Breeders’ Incentive Fund", KHRA Form 20-4, (4/06); 

    (d) "Kentucky Thoroughbred Breeders’ Incentive Fund Authorized Agent 
Form", KHRA Form 20-5, (4/06); 

    (e) "Application to Move a Mare Outside of Kentucky in connection with the 
Kentucky Thoroughbred Breeders’ Incentive Fund", KHRA Form 20-6, (4/06); 

    (f) "Notice of Withdrawal of Foal from the Kentucky Thoroughbred Breeders’ 
Incentive Fund", KHRA Form 20-7, (4/06); 

    (g) "Late Filing of Application for the Kentucky Thoroughbred Breeders’ 
Incentive Fund", KHRA Form 20-8, (4/06); and 

    (h) "Application for Award from Kentucky Thoroughbred Breeders’ Incentive 
Fund", KHRA Form 20-9, (4/06). 

(2) This material may be inspected, copied, or obtained, subject to applicable 
copyright law, from the Kentucky Horse Racing Commission, 4063 Iron Works Pike, 
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Building B, Lexington, Kentucky 40511, Monday through Friday, 8 a.m. to 4:30 p.m. This 
material is also available on the KHRC Web site at www.khrc.ky.gov. (32 Ky.R. 1501; 
2030; 2269; eff. 7-7-2006; 38 Ky.R. 155; 769; eff. 11-4-11.) 

810 KAR 1:090. Kentucky Thoroughbred Development Fund.

RELATES TO: KRS 138.510, 230.225(5)(c), 230.400 
STATUTORY AUTHORITY: KRS 230.400 
NECESSITY, FUNCTION AND CONFORMITY: KRS 230.400 establishes the 

Kentucky Thoroughbred Development Fund and authorizes the Kentucky Horse Racing 
Commission to promulgate administrative regulations as may be necessary to carry out 
its provisions and purposes. This administrative regulation establishes standards for 
eligibility and the administration of payments from the Kentucky Thoroughbred 
Development Fund. 

Section 1. Definitions. (1) "Applicant" means the qualified entity who registers 
the foal or horse with the KTDF official registrar. 

(2) "Intra-state wagering" means monies wagered at a Kentucky thoroughbred 
association on thoroughbred races conducted at another Kentucky association. 

(3) "Inter-state wagering" means monies wagered from a Kentucky thoroughbred 
association on thoroughbred races conducted outside of Kentucky. 

(4) "KTDF" means the Kentucky Thoroughbred Development Fund. 

(5) "KTDF Advisory Committee" means the committee established by KRS 
230.400(2) to advise and assist the KHRC in the development of a supplemental purse 
program pursuant to KRS 230.400(3)(a). 

(6) "KTOB" means the Kentucky Thoroughbred Owners and Breeders, Inc. 

(7) "Live racing handle" means the monies wagered by individuals present on 
association grounds on thoroughbred races physically conducted on association 
grounds. 

(8) "Nonlive racing handle" means the monies wagered at an association located 
in Kentucky on thoroughbred races not physically conducted at the association’s 
grounds. 

(9) "Official Registrar" means the association recognized and designated as the 
sole official registrar of the KTDF for the purpose of registering Kentucky thoroughbred 
stallions and Kentucky bred thoroughbreds in accordance with KRS 230.400. 

Section 2. KTDF Monies Earned. (1) One live thoroughbred association. 
    (a) Live racing handle. An association conducting live racing shall earn KTDF 

money to be deposited in the KTDF account for that association in the amount of 0.75 
percent of the total live racing handle pursuant to KRS 138.510(1). 
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    (b) Nonlive racing handle. An association conducting live racing shall earn 
KTDF money to be deposited in the KTDF account for that association in the amount of 
two (2) percent of the total nonlive racing handle pursuant to KRS 138.510(2). 

(2) More than one (1) live thoroughbred association. Unless there is an 
agreement among the thoroughbred associations conducting live racing to the contrary, 
if two (2) or more thoroughbred associations are conducting live racing on the same day, 
the monies earned from the handle for that day shall be divided as follows: 

    (a) The association conducting the live racing shall earn KTDF money to be 
deposited in the KTDF account for that association in the amount of 0.75 percent of that 
association’s live racing handle pursuant to KRS 138.510(1). 

    (b) The Intra-state wagering monies shall be allocated to that Kentucky 
thoroughbred association on which the wagering is placed for purposes of calculating 
that association’s KTDF earnings. 

    (c) Inter-state wagering monies originating from an association conducting live 
thoroughbred racing shall be allocated to that association for purposes of calculating that 
association’s KTDF earnings. 

    (d) Inter-State wagering monies from all other Kentucky associations shall be 
divided evenly among the associations conducting live racing. 

Section 3. KTDF Reconciliation. (1) Each association shall file with the 
commission a copy of the pari-mutuel tax form filed with the Department of Revenue, 
along with a copy of the check submitted for each report. These reports shall be filed 
weekly.

(2) Each association shall report to the commission the actual KTDF purse 
distribution no later than fifteen (15) calendar days after the last day of a live race 
meeting.

(3) The commission shall on a monthly basis reconcile the weekly reports 
submitted by the association with the Department of Revenue’s reports and deposits. 

(4) If at the close of a live race meet, an association has a balance of monies 
earned for that meet which has not been distributed in actual KTDF purse distribution, 
then the association may choose one of the following options to distribute the remaining 
balance, subject to the approval of the KTDF Advisory Committee and the commission: 

    (a) Use KTDF monies previously earned to supplement purses at future live 
racing meets held by that association; or 

    (b) Use KTDF monies previously earned to supplement purses already 
distributed at the last live racing meet held by the association to the recipients of the 
original purse allocations. 
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(5) Reasonable and customary administrative charges for time spent reconciling 
the KTDF account shall be charged to each association by the commission based on the 
percentage of funds generated by each association for the previous calendar year. 

(6) An association, at its option, may pay advertising charges billed to the 
association by the KTOB from the association’s KTDF available balance. 

(7) Each association shall sign an agreement stating that it accepts and agrees 
with the reconciliation prior to reimbursement of any KTDF funds. 

Section 4. Purse Structure. Each association shall submit its KTDF purse 
structure proposal to the KTDF Advisory Committee for approval at least forty-five (45) 
days prior to the opening day of the live racing meet. The KTDF Advisory Committee 
shall review the proposed purse structure and make a recommendation to the 
commission whether or not to approve the proposed purse structure based upon the 
best interests of Kentucky racing. 

Section 5. Consent to Investigate by KTDF Applicants. The filing of a 
registration with the official registrar shall authorize the KTDF Advisory Committee and 
commission to investigate and verify information provided by the Applicant. 

Section 6. Denial or Revocation of Registration. (1) The KTDF Advisory 
Committee may recommend to the commission to deny or revoke the registration of a 
horse to the KTDF if the Applicant: 

    (a) Provides the official registrar of the KTDF, the KTDF Advisory Committee, 
or the commission with incorrect, false, or misleading information concerning the 
registration of a foal or horse; or 

    (b) Violates this administrative regulation in any other manner. 

(2) An applicant who provides incorrect, false, or misleading information 
concerning the registration of a foal or horse or violates this administrative regulation in 
any other manner shall be subject to the following penalties: 

    (a) Denial or revocation of the registration of the horse with the KTDF; or 

    (b) A bar of the applicant from registering foals or horses to the KTDF for a 
period of one (1) to five (5) years, based on the seriousness of the violation, beginning 
with the year in which the violation occurred. 

(3) A second or subsequent violation of this administrative regulation may result 
in a lifetime bar of the applicant from being eligible to receive KTDF monies. 

(4) The denial or revocation of the registration of a horse to the KTDF, and a bar 
of the applicant from registering foals or horses to the KTDF shall be subject to appeal 
and adjudication in accordance with 810 KAR 1:029 and KRS Chapter 13B. (34 Ky.R. 
1328; Am. 1982; eff. 3-7-2008; 38 Ky.R. 848; 1139; eff. 1-6-12.) 
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UNITED STATES EQUESTRIAN FEDERATION
Sonja S. Keating

United States Equestrian Federation
• Recognized national governing body of equestrian 

sport by USOC by virtue of federal statute - Amateur 
Sports Act 

• Not-for-profit incorporated under New York law
• Headquarters at Kentucky Horse Park (previously New 

York)
• Governs twenty-eight  breeds and disciplines Autono-

mous governance of sport
• Membership organization – 80,000 members
• Coordinate competition calendar (approximately 2,700 

competitions)
• Governed by a Board of Directors

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

What’s a National Governing Body?

• USOC designates one NGB per Olympic 
sport

• NGB selects teams & individuals to 
represent the USA in international 
competition through published written 
selection procedures

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

Ted Stevens Olympic & Amateur 
Sports Act 36 U.S.C. §220501, et seq.

• Enacted in 1978
• Amended in 1998
• Purposes & powers of USOC
• Recognition, authority & duties of 

NGBs

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________
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______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

Legal Issues 
Alltech FEI World Equestrian Games

Organizer (World Games 2010 Foundation, 
Inc.)

• Corporate governance
• Staging Agreement/Hosting Agreement
• Trademark Protection
• Title or Presenting Sponsors v. Category 

Sponsors
• Consulting & Subcontracting Agreements
• Insurance

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

NGB (USEF)
• Athlete Eligibility
• Athlete Agreement
• Equine drug/medication testing
• Staging/Hosting Agreement
• Trademark Protection
• Title or Presenting Sponsors v. Category 

Sponsors
• Consulting & Subcontracting Agreements
•Insurance

Legal Issues 
Alltech FEI World Equestrian Games

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________
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Post 2010 World Equestrian Games

•Effects of the 2010 World Equestrian Games

•Future of sport horses in Kentucky 

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________

______________________________
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THE FUTURE OF THE EQUINE INDUSTRY IN KENTUCKY: 
ANTITRUST CONCERNS AND THE AUSTRALIAN CASE 

Samuel D. Hinkle IV 

I. INTRODUCTION AND OVERVIEW  

II. AUSTRALIA  

A. Section 45 of the Competition and Consumer Act 2010: Contracts, 
arrangements or understandings that restrict dealings or affect competi-
tion.  

1. “A corporation shall not give effect to a provision of a contract, 
arrangement or understanding, whether the contract or arrange-
ment was made, or the understanding was arrived at, before or 
after the commencement of this section, if that provision has the 
purpose, or has or is likely to have the effect, of substantially 
lessening competition.”1

2. “For the purposes of the application of this section in relation to a 
particular corporation, a provision of a contract, arrangement or 
understanding or of a proposed contract, arrangement or under-
standing shall be deemed to have or to be likely to have the effect 
of substantially lessening competition if that provision and any one 
or more of the following provisions, namely the other provisions of 
that contract, arrangement or understanding or proposed contract, 
arrangement or understanding; and the provisions of any other 
contract, arrangement or understanding or proposed contract, 
arrangement or understanding to which the corporation or a body 
corporate related to the corporation is or would be a party together 
have or are likely to have that effect.”2

B. McHugh v. Australian Jockey Club Ltd., et al3

1. Bruce McHugh, a commercial Thoroughbred breeder, former 
chairman of the Sydney Turf Club, and bookmaker, brought suit 
against the Australian Jockey Club, the Victoria Racing Club, and 
the Australian Turf Club challenging a ban on registering the foals 
of Thoroughbred horses produced through artificial insemination. 

1 Competition and Consumer Act 2010 §45(2)(b)(ii). 

2 Id. at §45(4). 

3 No. NSD 1187 of 2009, Federal Court of Australia, New South Wales District Registry, General 
Division. 
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2. The Australian Stud Book is an unincorporated body jointly owned 
by the Australian Jockey Club and the Sydney Turf Club which 
maintains, publishes, and ensures the accuracy of Thoroughbred 
bloodlines in Australia. The Australian Stud Book promulgates 
rules regarding the registering of Thoroughbred foals through the 
Rules of the Australian Stud Book. Relevant provisions of the 
Rules of the Australian Stud Book provide: 

a. “A foal is only eligible for inclusion in the Australian Stud 
Book [...] if it is the product of a natural service, which is 
the physical mounting of a mare by a stallion, and unless a 
natural gestation takes places in and delivery is from the 
body of the mare in which the foal is conceived. [. . .] No 
semen obtained from a stallion by any artificial means may 
be used to reinforce a service.”4

b. “The products of artificial breeding are not eligible for 
inclusion in the Australian Stud Book [...] and consequently 
are not eligible to be registered under the Australian Rules 
of Racing.”5

c. “The Australian Stud Book may not accept a foal born 
within 385 days from the date its dam was last the subject 
of any artificial breeding technique.”6

3. The Australian Racing Board is responsible for developing, man-
aging, and promoting Thoroughbred horse racing in Australia, and 
administers rules known as the Australian Rules of Racing. Rele-
vant provisions of the Australian Rules of Racing provide: 

a. “No horse if in Australia shall be entered for and no horse 
shall run in any race or official trial unless it has been 
registered with Registrar of Racehorses. . .”7

b. “A horse [...] cannot be registered unless it has been 
[a]ccepted for inclusion as a foal in the Australian Stud 
Book or the Stud Book of a recognised turf authority.”8

4. McHugh argued that a foal cannot be registered with the 
Australian Stud Book if it was the product of artificial insemination, 
and therefore cannot be registered with the Registrar of Race-

4 Rules of the Australian Stud Book, General Rules, Terms and Conditions, Rules ix and ix(2). 

5 Id. at Rule xi. 

6 Id. at Rule xiii. 

7 Australian Rules of Racing, Rule 14. 

8 Id. at Rule 15.A. 
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horses. As a result, a foal that is the product of artificial insemina-
tion cannot race in any race sanctioned by the Australian Racing 
Board.

5. McHugh also argued that such restrictions have, or are likely to 
have, the effect of substantially lessening competition in the 
Thoroughbred breeding market or in one or more of the regional 
Thoroughbred breeding markets by:9

a. Increasing the costs and risks of breeding services, in-
cluding the costs of transport, agistment and other fees, 
and costs as a consequence of injuries sustained by 
Thoroughbred horses and handlers; 

b. Contracting breeding activities; 

c. Inflating service fees charged for breeding services; 

d. Creating barriers to entry to the Thoroughbred acquisition 
market by inflating the prices of Thoroughbred racehorses; 

e. Reducing the selection of stallions; 

f. Restricting access to interstate and international stallions; 

g. Restricting the Thoroughbred gene pool; 

h. Inflating the market power of breeders and owners of 
stallions in the Thoroughbred breeding market; 

i. Reducing the number of breedings in any one breeding 
season; 

j. Reducing the productivity of stallions; 

k. Reducing the productivity of low fertility, low libido, and 
older stallions; 

l. Increasing stallion injury and stallion over-use; 

m. Reducing the conception rates and productivity of mares; 

n. Reducing the number, quality, and genetic diversity of 
Thoroughbreds produced in Australia; 

9 Third Amended Statement of Claim, McHugh v. Australian Jockey Club Ltd., et al, No. NSD 
1187 of 2009, Federal Court of Australia, New South Wales District Registry, General Division 
(Jul. 15, 2011), at ¶¶ 42-43. 
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o. Reducing economic efficiency in the Thoroughbred breed-
ing market by limiting the number, quality, and genetic 
diversity of Thoroughbreds, and by increasing the cost of 
production of Thoroughbred horses. 

6. The Australian Jockey Club, Victoria Racing Club, and Australian 
Turf Club defended McHugh’s allegations, in part, with the follow-
ing arguments:10

a. McHugh incorrectly defined the relevant market, because 
Thoroughbred breeding services occur within a regional, 
national, and international market. 

b. The restraint of trade alleged is purely hypothetical be-
cause McHugh did not allege that he actually tried to 
register a foal produced from artificial insemination. 

c. The ban on registering a foal produced from artificial 
insemination does not prevent McHugh from creating a foal 
of Thoroughbred parentage using artificial insemination. 

d. Thoroughbred breeding is a trade that requires regulations 
as it is an intrinsic activity of equestrian sporting. 

e. The ban on registration of a foal produced by artificial 
insemination is but one rule of many. For example, breeds 
other than Thoroughbreds are not accepted for registration 
in the Australian Stud Book. 

f. A restraint of trade which was initially enforceable cannot 
become unenforceable merely because it is perceived to 
be unfair in changed circumstances. 

g. If the ban is a restraint, then it is reasonable and in the 
interest of the public. 

h. Australia is one of seventy-two countries that are signa-
tories to the Federation Agreement. According to the Fed-
eration Agreement, a Thoroughbred is defined as a horse 
recorded in an approved stud book, and approved stud 
books must reflect the requirements of the Federation 
Agreement, including the requirement that foals produced 
from artificial insemination may not be registered. 

i. If the Australian Jockey Club and the Australian Stud Book 
did not have the ban, then Australia would have to with-

10 Defence of First, Second and Sixth Respondents to Third Further Statement of Claim, McHugh 
v. Australian Jockey Club, et al., No. NSD 1187 of 2009, Federal Court of Australia, New South 
Wales District Registry, General Division (Aug. 1, 2011), at ¶¶ 38A, 39-43. 
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draw from the Federation Agreement. This would ad-
versely impact the demand for Australian Thoroughbreds 
internationally. It would also adversely impact the number 
of Thoroughbreds imported from countries that are 
members of the Federation Agreement to compete in 
Australian races. 

j. There would also be a reduction in the number of 
Thoroughbred horses from Australia that would be permit-
ted to compete internationally in countries that are mem-
bers of the Federation Agreement. 

k. The available prize money for racing would be reduced, 
and an aggregate decrease in competition would result in 
the market for Thoroughbred breeding services. 

l. If the productivity of high quality Thoroughbred stallions in-
creased without a corresponding demand for covers, the 
number of Thoroughbred stallions participating in the 
market would decrease. 

m. If removing the ban on artificial insemination was to sub-
stantially increase the breeding productivity of Thoroug-
hbred stallions, but there was no corresponding increase in 
demand, then the number of Thoroughbred stallions par-
ticipating in the market would fall and higher quality, higher 
cost Thoroughbred stallions would cover fewer mares than 
would lower quality, lower cost Thoroughbred stallions. 

7. The case was submitted to the court in December 2011, and a 
decision is expected in late spring or summer 2012. 

III. THE UNITED STATES

A. The Sherman Antitrust Act: “Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations, is declared to be illegal.”11

B. The Jockey Club maintains the American Stud Book, the breed registry 
for Thoroughbred horses in the United States, Canada, and Puerto Rico. 
The Principal Rules and Requirements of the American Stud Book 
provide in relevant part: 

1. “To be eligible for registration, a foal must be the result of a stal-
lion’s breeding with a broodmare (which is the physical mounting 
of a broodmare by a stallion with intromission of the penis and 
ejaculation of semen into the reproductive tract). [...] Without 
limiting the above, any foal resulting from or produced by the 

11 15 U.S.C. §1. 
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processes of Artificial Insemination, Embryo Transfer or Trans-
plant, Cloning or any other form of genetic manipulation not herein 
specified, shall not be eligible for registration.”12

2. “Horses bred outside of the United States, Puerto Rico or Canada 
must satisfy the eligibility requirements of Rules 1(C) and 1(D) 
[natural cover requirement]. . .”13

C. Pursuant to Kentucky law, a Thoroughbred horse “shall not be entered or 
raced in this state unless” it has been “[d]uly registered in The Jockey 
Club breed registry.”14 Other jurisdictions have similar laws.15

IV. VIABILITY OF A CHALLENGE TO THE JOCKEY CLUB’S BAN ON REGIS-
TRATION OF FOALS PRODUCED BY ARTIFICIAL INSEMINATION IN THE 
UNITED STATES

A. Is there a “contract, combination in the form of trust or otherwise, or 
conspiracy?” 

1. Section 1 of the Sherman Act does not prohibit “independent 
action of a single entity, regardless of its purpose or effect on 
competition.”16 Instead, it “reaches unreasonable restraints of 
trade effected by a ‘contract, combination . . . or conspiracy’ 
between separate entities. It does not reach conduct that is ‘wholly 
unilateral.”17

2. The Jockey Club appears to be a single entity, and there does not 
appear to be a contract, combination, or conspiracy with any other 
entity involved. Further, The Jockey Club does not compete with 
breeders of Thoroughbred horses, and is not an association of 
breeders that compete against each other. Instead, the ban on 
registration of foals produced by artificial insemination appears to 
be the wholly unilateral conduct of a single entity. 

12 The American Stud Book, Principal Rules and Requirements, Rule 1(D). 

13 Id. at Rule 11(A). 

14 810 KAR 1:012. See also KRS 230.210(20) (defining “Thoroughbred race” and “Thoroughbred 
racing” as “a form of horse racing in which each horse participating in the race is a Thoroughbred 
(i.e., meeting the requirements of and registered with The Jockey Club of New York)).” 

15 See, e.g., California: Cal. Bus. & Prof. Code §19416; Florida: Fla. Stat. §550.002(35); New 
York: N.Y. Rac. Pari-Mut. Wag. & Breed Law §225; Texas: Tex.  Rev. Civ. Stat. Art. 179e, 
§1.03(7). 

16 ABA Section of Antitrust, Antitrust Law Developments 3 (6th ed. 2007) (citing, e.g., Monsanto 
Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 761 (1984)). 

17 Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 767-68 (1984) (citations and 
footnote omitted). 
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B. If a court were to find that the ban on registration of foals produced by 
artificial insemination was a contract, combination, or conspiracy, does 
the restriction constitute an unreasonable restraint of trade? 

1. By its literal terms, the Sherman Act prohibits any contract, com-
bination, or conspiracy in restraint of trade or commerce. Courts 
have consistently held, however, that in practice the Sherman Act 
only prohibits unreasonable restraints.18

2. The analysis of whether a restraint on trade or commerce is 
unreasonable depends on whether it is a horizontal or vertical 
restraint.

a. Horizontal restraints are “restrictions established by agree-
ments among actual or potential competitors.”19

b. Vertical restraints are “restrictions imposed by a firm at one 
level of the supply chain on firms at a different level (e.g.,
restrictions imposed by a manufacturer on its distribu-
tors).”20

c. A plaintiff might argue that the ban on registration of foals 
produced by artificial insemination is a contract, combina-
tion, or conspiracy and not the unilateral action of a single 
entity by alleging that The Jockey Club conspired with 
breeders that utilize the registry. Therefore, the question of 
whether the ban constitutes an unreasonable restraint of 
trade would likely be analysed as a horizontal restraint. 

d. A potential plaintiff would probably challenge the restriction 
by arguing that it constitutes an illegal group boycott of 
breeders that want to register, and race, foals produced by 
artificial insemination. 

C. Would a court analyze the ban on registration of foals produced by 
artificial insemination under the per se rule or the rule of reason analysis? 

1. Per se: Courts analyze potentially anticompetitive practices under 
the per se rule when “’the practice facially appears to be one that 
would always or almost always tend to restrict competition and 
decrease output.’ In such circumstances a restraint is presumed 
unreasonable without inquiry into the particular market context in 

18 See, e.g., Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co., 472 U.S. 
284, 289 (1985). 

19 Antitrust Law Developments at 78.

20 Id.
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which it is found.”21 “Per se rules are invoked when surrounding 
circumstances make the likelihood of anticompetitive conduct so 
great as to render unjustified further examination of the challenged 
conduct.”22

2. Rule of reason: “[M]ost antitrust claims are analyzed under a ‘rule 
of reason,’ according to which the finder of fact must decide whe-
ther the questioned practice imposes an unreasonable restraint on 
competition, taking into account a variety of factors, including spe-
cific information about the relevant business, its condition before 
and after the restraint was imposed, and the restraint’s history, 
nature, and effect.”23

3. A court would most likely analyze the ban on artificial insemination 
under a rule of reason analysis. Courts have recognized that in 
the context of sports and certain other industries, “horizontal 
restraints are essential if the product is to be available at all.”24 For 
example, courts have rejected the per se rule in the context of 
professional tennis,25 auto racing,26 professional football,27 pro-
fessional soccer,28 and professional hockey.29 Further, the ban on 
the registration of foals produced by artificial insemination is not 
one that facially appears to restrict competition and decrease 
output. Rather, while a plaintiff may argue that the ban results in 
increased breeding fees and less breeding, the very arguments 
made in McHugh, such arguments are probably insufficient to 
warrant per se treatment. 

21 NCAA v. Bd. of Regents of the Univ. of Oklahoma, 468 U.S. 85, 100 (1984) (quoting Broadcast 
Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 19-20 (1979)). 

22 Id. at 103-04 (citations omitted). 

23 State Oil Co. v. Khan, 522 U.S. 3, 10 (1997). 

24 NCAA, 468 U.S. at 101.  

25 Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820 (3rd Cir. 2010). 

26 M&H Tire Co., Inc. v. Hoosier Racing Tire Corp., 733 F.2d 973 (1st Cir. 1984). 

27 VKK Corp. v. NFL, 244 F.3d 114 (2d Cir. 2001); Smith v. Pro Football, Inc., 593 F.2d 1173 
(D.C. Cir. 1978). 

28 Fraser v. Major League Soccer, L.L.C., 284 F.3d 47 (1st Cir. 2002). 

29 NHL Players’ Ass’n v. Plymouth Whalers Hockey Club, 325 F.3d 712 (6th Cir. 2003). 
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D. How would a court analyze the ban on registration of foals produced by 
artificial insemination under the rule of reason analysis? 

1. A restraint of trade may be found unreasonable “based either (1) 
on the nature or character of the contracts, or (2) on surrounding 
circumstances giving rise to the inference or presumption that they 
were intended to restrain trade and enhance prices.”30

2. Under the rule of reason analysis, “the plaintiff bears the burden of 
establishing that the conduct complained of ‘produces significant 
anticompetitive effects within the relevant product and geographic 
markets.’”31

a. A plaintiff must show that “the effect upon competition in 
the marketplace is substantially adverse.”32 “Restraints that 
produce only an ‘insignificant,’ ‘de minimis,’ ‘trivial,’ or 
‘insubstantial’ restriction of competition are not unlawful.”33

b. There are three methods by which a plaintiff can show 
anticompetitive effect: (1) “proof of a restraint with adverse 
competitive impact so obvious that only a quick look rule of 
reason analysis is necessary, (2) proof of actual anticom-
petitive effect, and (3) market analysis indicating that the 
restraint will create or facilitate the exercise of market 
power.”34

c. It is unlikely that a plaintiff would be able to show that the 
ban on registration of foals produced by artificial insemi-
nation is an obvious restraint with anticompetitive impact, 
and therefore would have to come forward with proof of 
actual anticompetitive effect or market analysis. This would 
also require a plaintiff to accurately define a relevant 
geographic and product market, which may prove difficult 
because of the international implications of Thoroughbred 
breeding. This was one defense raised in the McHugh 
case. 

30 NCAA, 468 U.S. at 103. 

31 Worldwide Basketball & Sport Tours, Inc. v. NCAA, 388 F.3d 955, 959 (6th Cir. 2004) (quoting
NHL Players’ Ass’n, 325 F.3d at 718). 

32 United States v. Arnold, Schwinn & Co., 388 U.S. 365, 375 (1967), overruled on other grounds 
by Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 58-59 (1977). 

33 Antitrust Law Developments at 59 (citing, e.g., United States v. Topco Assocs., 405 U.S. 596, 
606 (1972)). 

34 Id.
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3. If a plaintiff can show that a restraint on trade has had or is likely 
to have a substantially adverse effect on competition, then the 
burden shifts to the defendant to “provide evidence to establish 
that the restraint complained of has procompetitive effects suffi-
cient to justify the injury resulting from the anticompetitive effects 
of the restraint.”35

a. The types of procompetitive justifications that can be 
asserted are limited.36 The rule of reason inquiry “focuses 
exclusively on the challenged restraint’s impact on com-
petitive conditions.”37 Justifications for a challenged re-
straint “unrelated to the restraint’s effect on competition are 
generally irrelevant to the analysis.”38

b. Therefore, justifications related to the public interest or the 
integrity of the industry are generally insufficient without an 
economically procompetitive relation.39 Indeed, the rule of 
reason “is not designed to protect the convenience or 
financial benefits of the conspirators or even other entities 
involved in the industry.”40 Instead, the purpose of antitrust 
analysis is “to form a judgment about the competitive signi-
ficance of the restraint; it is not to decide whether a policy 
favouring competition is in the public interest, or in the 
interest of the members of an industry.”41

c. Here, therefore, in order to meet its burden, The Jockey 
Club would have to put forth procompetitive justifications 
for the ban on registration of foals produced by artificial 
insemination that go beyond the argument that the ban 
serves to protect the integrity of the Thoroughbred indus-
try. Some of the procompetitive justifications raised in the 
McHugh case would be similarly applicable in the United 
States.

35 World Wide Basketball, 388 F.3d at 959 (quoting NHL Players’ Ass’n, 325 F.3d at 719). 

36 See, e.g., General Cinema Corp. v. Buena Vista Distribution Co., Inc., 532 F.Supp. 1244, 1267-
68 (D.C. Cal. 1982). 

37 Id. at 1267 (citing Nat’l Soc’y of Prof’l Engineers v. U.S., 435 U.S. 679, 688 (1978)). 

38 Antitrust Law Developments at 72.

39 See, e.g., Nat’l Soc’y of Prof’l Engineers, 435 U.S. at 695; FTC v. Indiana Fed’n of Dentists, 
476 U.S. 447, 462 (1986). 

40 General Cinema Corp., 532 F.Supp. at 1267. 

41 Nat’l Soc’y of Prof’l Engineers, 435 U.S. at 692. 
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4. If the defendant can justify a restraint on trade with procompetitive 
effects, then the burden shifts back to the plaintiff “to prove that 
the legitimate procompetitive objectives can be achieved in a sub-
stantially less restrictive manner.”42

5. Even if a plaintiff can prove a violation of the antitrust laws, it 
cannot prevail unless it also proves (1) injury in fact, or causation, 
and (2) antitrust injury. 

a. Injury in fact: A plaintiff must “establish the existence of 
‘injury’ to itself. . .”43 The existence of an underlying injury 
must be shown “with a ‘reasonable degree of certainty.’”44

Further, while “a plaintiff need not exhaust all possible 
alternative sources of injury,” a plaintiff does have to prove 
“that the illegality is shown to be a material cause of the 
injury.”45

b. Antitrust injury: In addition to proving injury with a causal 
link to the alleged violation, a plaintiff must also prove 
“injury of the type the antitrust laws were intended to 
prevent and that flows from that which makes defendants’ 
acts unlawful.”46 A plaintiff cannot prevail by merely show-
ing “injury due to an illegal presence in the marketplace.”47

It must “link its alleged injury proximately to the purpose of 
the antitrust laws.”48

42 World Wide Basketball, 388 F.3d at 959 (citing NHL Players’ Ass’n, 325 F.3d at 718). 

43 Antitrust Law Developments at 814 (citations omitted). 

44 Id. at 815 (citations omitted). 

45 Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 114 n. 9 (1969). 

46 Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 334 (1990) (quoting Brunswick 
Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977)). 

47 Antitrust Law Developments at 818. 

48 Id. (citations omitted). 
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V. HAVE THERE BEEN CHALLENGES IN THE UNITED STATES TO RULES 
SIMILAR TO THE JOCKEY CLUB’S BAN ON THE REGISTRATION OF 
FOALS PRODUCED BY ARTIFICIAL INSEMINATION? 

A. Floyd v. American Quarter Horse Association49

1. At the time the lawsuit was filed, the American Quarter Horse 
Association’s (“AQHA”) rules permitted the registration of only one 
genetic foal per year.50

2. Kay Floyd, a breeder, bred a quarter horse stallion to a quarter 
horse mare. She transferred an embryo to another quarter horse 
mare, and then bred the original two horses again. Two foals were 
born, one as a result of the natural cover, and one as a result of 
the embryo transfer. Pursuant to the AQHA rule, Ms. Floyd could 
not register both foals. Ms. Floyd registered the foal born as a 
result of natural cover, but did not initially register the foal born as 
a result of the embryo transfer. Subsequently, Ms. Floyd sought to 
register the embryo transfer resultant foal, and offered to 
surrender the registration papers for the natural cover resultant 
foal in exchange, but the AQHA refused.51

3. Ms. Floyd and a number of other breeders sued the AQHA 
alleging a horizontal restraint of trade that adversely affected 
consumers. She also alleged that the restraint was facially 
anticompetitive and therefore was a per se violation of the Texas 
antitrust laws. 

4. The AQHA argued that the rule “placed smaller breeders in the 
same position as larger breeders with greater financial resources, 
thereby protecting the smaller breeders.”

5. The court rejected the argument because the rule’s effect was to 
limit the number of registered quarter horses and reduce the 
competition of supply. The court held that while the rule was not a 
per se violation, it was an unreasonable restraint of trade.52

6. After the court’s ruling, the AQHA settled with the plaintiffs and 
amended its registration rules to allow registration of all foals 
resulting from embryonic transfer. The court dismissed the case 

49 No. 87-589-C (Tex. Dist. Ct. 251st Dist.). 

50 "AQHA Releases Statement of Position on 'Embryo Transfer Lawsuit Settlement,'”
http://www.texashorsemen.com/news/news_Embryo.asp.  

51 Mary W. Craig, A Horse of a Different Color: A Study of Color Bias, Anti-trust, and Restraint of 
Trade Violations in the Equine Industry §III, at http://works.bepress.com/mary_craig/2 (Aug. 2009) 
(citations omitted).  

52 Id. (citations omitted). 
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and vacated all previous orders, meaning that its finding of an 
unreasonable restraint of trade would carry no weight in subse-
quent cases. 

7. Floyd is instructive in that a potential challenge to The Jockey 
Club’s ban on the registration of foals produced by artificial 
insemination would in all likelihood include an argument that the 
ban limits the number of registered Thoroughbreds and reduces 
the competition of supply. 

8. There are significant factual distinctions between Floyd and a 
challenge to The Jockey Club’s restriction. 

a. The Jockey Club is a single entity. Its primary function is to 
maintain the American Stud Book. In contrast, the AQHA, 
in addition to maintaining a registry, also serves as a 
membership association of quarter horse owners and 
breeders that sanctions horse shows and special events.53

It was much easier to allege concerted action against the 
AQHA in Floyd than it would be against The Jockey Club. 

b. The AQHA rule explicitly limited the number of foals that 
could be registered as a result of the breeding between a 
pair of horses. The Jockey Club ban contains no such 
explicit limitation. Instead, it bans the registration of any
foal produced as the result of artificial insemination. Any 
alleged decrease in supply (or other effect on competition) 
that may result from the ban is much more attenuated than 
the clear effect in Floyd. 

c. A potential challenge to The Jockey Club ban, as in the 
McHugh case, would turn on whether the ban on artificial 
insemination violates the antitrust laws. By contract, even 
prior to Floyd, the AQHA rules permitted the registration of 
a horse produced by embryonic transfer. At issue in Floyd 
was whether the limit on the number of foals produced 
from embryonic transfer, that could be registered, violated 
the antitrust laws. 

d. The AQHA ultimately settled the matter, instead of 
continuing to litigate and pursuing an appeal. Interestingly, 
the court never struck down the AQHA rule, only finding it 
an unreasonable restraint of trade which potentially entitled 
the plaintiffs to damages.54 The issue of whether the AQHA 

53 Id. (citations omitted). 

54 "AQHA Lifts Embryo Transfer Registration Ban Entirely," The Blood-Horse (Jun. 13, 2002), 
available at http://www.bloodhorse.com/horse-racing/articles/10055/aqha-lifts-embryo-transfer-
registration-ban-entirely. 
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should have been enjoined from enforcing the rule was 
never decided as a result of the settlement. Further, be-
cause of the settlement, no appellate court will ever have 
the opportunity to decide if the trial court was correct in its 
analysis. 

B. Efford v. The Jockey Club55

1. Plaintiffs Robert and Lauren Efford were breeders of palomino 
Thoroughbred horses. In 2001, after learning that the Effords had 
registered four foals produced by artificial insemination, The 
Jockey Club revoked the foals’ registration papers. The Effords 
sued The Jockey Club in Pennsylvania state court alleging that 
the revocation without a hearing violated due process and that the 
ban on registration of foals produced by artificial insemination 
violated the Sherman Antitrust Act. 

2. The Jockey Club moved to dismiss the action on numerous 
grounds, including that the Pennsylvania court lacked jurisdiction 
over it. The court dismissed the action, and the Effords appealed. 
The Superior Court of Pennsylvania affirmed the trial court’s 
dismissal on jurisdictional grounds.56 There is no indication that 
the Effords attempted to bring the same lawsuit in another 
jurisdiction, such as Kentucky or New York. 

3. Efford appears to be the only case in the United States where a 
plaintiff sought to challenge The Jockey Club’s ban on the regis-
tration of foals produced by artificial insemination. The case 
provides little guidance, however, because it was dismissed at a 
very early stage on jurisdictional grounds. 

VI. CONCLUSION 

A. The Australian court’s decision in McHugh is highly anticipated by the 
Thoroughbred industry. It will likely be the first opinion of any court that 
examines the merits of an antitrust challenge to an artificial insemination 
ban similar to that of The Jockey Club in the United States. While the 
decision would not be binding on an American court, an outcome 
favorable to McHugh could certainly prompt challenges in other 
jurisdictions, including the United States. 

B. While no American court has analyzed The Jockey Club’s restriction, 
existing antitrust law provides some guidance. 

1. The primary hurdle a potential plaintiff would have to clear would 
be to show that The Jockey Club’s restriction constitutes a 

55 No. 01-02081 (Pa. Ct. Common Pleas, Civil Division). 

56 Efford v. Jockey Club, 796 A.2d 370 (Pa. Sup. Ct. 2002). 
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contract, combination, or conspiracy with other parties, as op-
posed to the unilateral action of a single entity. 

2. Assuming for the sake of argument that a plaintiff could clear this 
substantial hurdle, it would then have to show that the restriction is 
an unreasonable restraint of trade. A court would most likely 
analyze this under the rule of reason analysis. A plaintiff would 
therefore have to show that the restriction substantially restrains 
commerce, another difficult hurdle. 

3. If a plaintiff could meet these difficult standards, the burden would 
shift to The Jockey Club to show that the restriction has pro-
competitive benefits that go beyond protecting the integrity of the 
industry.

4. A plaintiff would then have the opportunity to try to prove that the 
procompetitive justifications put forth by The Jockey Club could be 
achieved by less restrictive means. 

5. Although unlikely, if a plaintiff could show that the ban was con-
certed action that constituted an unreasonable restraint of trade, it 
would still have to prove injury in fact and antitrust injury before it 
could recover damages. 

C. While it is difficult to predict with any certainty, especially based on the 
lack of relevant case law on related issues, it seems unlikely that a 
plaintiff would be able to successfully challenge The Jockey Club’s ban 
on the registration of foals produced by artificial insemination. 
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