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MEDIATION 
William G. Francis 

 
 
 

“Mediation” means a non-adversarial process in which a neutral third party encourages 
and helps disputing parties reach a mutually acceptable agreement.  Recommendations 
by mediators are not binding on the parties unless the parties entered into a settlement 
agreement incorporating the recommendations.   
 
The benefits of mediation are: 
 
1.   Mediation provides a faster and more affordable resolution than traditional 

litigation;  
 
2.   Promotes a non-adversarial process that may be best for parties who have an 

on-going or continuing relationship; 
 
3.   The parties are in control of the outcome of their case;  
 
4.   Mediation can occur before suit is filed; and  
 
5.   Provides more options for a win/win solution.  
 
I.    THE FIRST STEP TO MEDIATION  
 

The first true steps to mediation in the Floyd, Johnson, Martin, Lawrence, Pike, 
Magoffin, Boyd, Knott, Letcher, Morgan, and Perry Circuit Courts, Eastern 
Kentucky or my home area, is when an attorney files a complaint.   
 
When a motion to set a case for trial is filed, or the court sets the case for a 
status conference, the courts will give the case a trial date, and usually in the 
very same order, or an accompanying order, will refer the case to mediation to 
see if the case can be settled before the trial date rolls around.   
 
In some instances the attorneys will be allowed to choose the mediator; in other 
instances the court will appoint a mediator.    

 
II.   ATTENDANCE AT MEDIATION CONFERENCE  
  

The parties must attend the mediation conference.  Counsel shall attend the 
mediation unless otherwise agreed to by the parties and the mediator or as 
ordered by the court.  If a party is a public entity, it shall appear by the physical 
presence of a representative with full authority to negotiate on behalf of the entity 
and to recommend settlement to the appropriate decision making body or officer 
of the entity.  If a party is an organization other than a public entity, it shall appear 
by the physical presence of a representative, other than the party’s counsel of 
record, who has full authority to settle without further consultation.   If any party is 
insured for the claim in dispute, that party shall also be required to have its 
insurer present by the physical presence of a representative of the insurance 
carrier who is not that carrier’s outside counsel; this representative must have full 
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settlement authority. The foregoing requirements of attendance may be varied 
only by stipulation of the parties or by order of the court for good cause shown.   
 
In most instances the insurance carrier representative's attendance by telephone 
is completely acceptable.   

 
III. THE MEDIATOR’S FIRST STEP 
 

When an order scheduling a trial date and appointing me to act as the mediator 
is received in my office, our very first step is to send a letter to counsel of record 
with a copy to the clerk, acknowledging that we received the order. This serves 
as a second notice to counsel that the court has required them to mediate their 
claim prior to their trial date. (Exhibit 1.  A sample of our notice letter is attached).  

 
IV. WHEN COUNSEL CALLS OUR OFFICE  
 

When someone calls my office to schedule a mediation, they will be given 
several possible dates for the mediation conference to be scheduled.  There is a 
reason we ask the attorney who contacts us to contact the other attorneys 
involved. The scheduling of a mediation can be obtained with one conference call 
among the parties.  Then it only takes one more call to my office to report the 
date that you have agreed upon for the mediation.   
 
After we learn the date, we send a letter to all counsel of record informing them 
of the mediation date and time, and informing them of the fees associated with 
the mediation.  (Exhibit 2.  Sample scheduling letter).  

 
V. WHAT HAPPENS AT MEDIATION? 
 

When the counsel and their clients appear for the mediation, we will first go into 
one room with all parties present for opening remarks.  At this juncture, I will 
explain the mediation process to the parties. I will also explain the mediator’s role 
in the process, my experience and qualifications.  Finally, I have all people who 
are present and will be participating in the mediation sign a Mediation 
Agreement.  (Exhibit 3.  Form Mediation Agreement).    
 
After the opening remarks are made, the parties will be separated for the 
duration of the mediation process. The mediator will meet with each of the parties 
and their attorneys in separate sessions.    
 
One of the values of mediation is that the plaintiffs or the complaining party, in an 
informal setting, will be given the opportunity to speak for themselves.  They will 
not be held to the rigors of the court room or the presence of a judge.    
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VI.   COMPLETION OR TERMINATION OF THE MEDIATION SESSION  
 

The mediation will conclude when the case is settled or when it becomes 
apparent that no settlement can be reached between the parties.  

 
VII. AGREEMENT  
 

If an agreement is reached during the mediation conference, the agreement is 
reduced to writing and signed by the parties.  The parties are asked to draft the 
agreement.  Once the agreement is completed and all parties have signed and 
acknowledged that it is their understanding of the agreement, that document will 
remain in the file in my office. The agreement entered into at my office is never 
filed with the court unless the parties request that it be filed.   (Exhibit 4. Form 
Memorandum of Agreement).   

 
VIII. REPORT TO THE COURT 
 

At the conclusion of the mediation conference, we make a report to the court on 
how the mediation was concluded.  When settlement is reached between the 
parties, we so inform the court that the matter was settled, or that a particular 
portion of the claim was settled.  We also inform the court of the trial date that 
was scheduled for the matter.  If the case is settled, we relate to the court that 
the case is settled and that it was scheduled for trial on such and such a date.   If 
it is partially settled, we tell the court what part of the claim has been settled and 
the remainder is set for trial.  If no settlement is obtained, we will tell the court 
that no claims were settled.  (Exhibit 5. Sample Mediation Report).   

 
IX. CONFIDENTIALITY 
 

Mediation sessions are closed to all persons other than the parties, their legal 
representatives, and other persons invited by the mediator with the consent of 
the parties.  
 
Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 
408.   (Exhibit 6.  Model Mediation Rules).  
 
Mediators are not subject to a process requiring the disclosure of any matter 
discussed during the mediation.  Such matters shall be considered confidential 
and privileged in nature except on order of the Court for good cause shown.  This 
privilege and immunity resides in the mediator and may not be waived by the 
parties.  Furthermore, a mediator is not required to testify in court concerning 
what happened during the mediation process.   

 
X. THERE ARE SEVERAL GOOD COURSES OR MATERIAL TO BE OBTAINED 

TO EDUCATE ONESELF ON THE MEDIATION PROCESS  
 

A. Transformative Mediation in Your Practice:  A How-To Guide for 
Attorneys and Mediators, http://www.kybar.org/documents/cle/ 
ac_material/ ac2011_47.pdf 
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B. Ms. Louise Phipps Senft, of the mediation business known as, Louise 
Phipps Senft & Associates, Baltimore Mediation  

 
C. Effective Mediation Techniques, http://www.kybar.org/documents/cle/ 

ac_material/ac2011_30.pdf 
 
D. There are several very informative programs sponsored each year by the 

Kentucky Bar Association.   These programs are designed to give the 
audience a lot of information in a very short time, and are also good for 
CLE credits for those who attend.  
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EXHIBIT 1 
 
 
 
 
 
 
February 1, 2012 
 
 
 
Re: Floyd Circuit Court, C.A. #11-CI-6828 
 Angel Turnstyle v. Fred Ticketholder 
 Mediation 60 from the date of the order dated January 30, 2012 
 
Dear Counsel: 
 
We received an order appointing me to mediate the above styled matter 60 days from 
the date of the January 30, 2012, order of the court. 
 
In order for us all to comply with the Court’s order, please contact my office at your first 
opportunity to schedule this matter for mediation. 
 
Very truly yours, 
 
 
FRANCIS, KENDRICK & FRANCIS 
 
 
 
William G. Francis 
WGF/bcm 
cc: 
Mr. Douglas Hall  
Floyd Circuit Court 
Justice Center 
127 S. Lake Dr. 
Prestonsburg, KY  41653 
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EXHIBIT 2 
 
 
 
 
Date 
 
 
 
Re: Mediation Conference Scheduled for Monday, December 20, 2010 @ 1:30 p.m. 
 Lawrence Circuit Court, C.A. #10-CI-05266 
 Jumping Jack Flash v. Little Boy Blue 
 
 
Dear Counsel: 
 
This is to confirm that we have scheduled a mediation session to commence at 1:30 
p.m. on Monday, December 20, 2010, and to continue as long as necessary that day. 
 
The session will be held at the offices of Francis, Kendrick & Francis; First 
Commonwealth Bank, Suite 504; 311 North Arnold Avenue; Prestonsburg, Kentucky. 
 
There is due and payable, a non-refundable administrative fee of $75.00 per party that 
MUST be paid in advance of the mediation conference.  Thereafter, my fee will be 
$200.00 per hour.  Travel fees are $100.00 for the first hour and full weight for all hours 
thereafter, with mileage of $0.50 per mile.  Parties are to advise my office at the time of 
scheduling as to which party or parties will be responsible for said fees. 
 
The principal parties, their counsel and any person whose approval is needed for 
resolution should personally attend the mediation session.  Parties represented by 
counsel where there is insurance coverage may or may not be present, but there shall 
be a representative of the insurance company with substantial settlement authority plus 
instant and simultaneous access to higher-ups for additional authority, present in person 
or readily available via telephone. 
 
All parties need to come with a commitment to negotiate in good faith to resolve the 
matter out of court. 
 
If you have any questions about the mediation procedure, please contact my office. 
 
Very truly yours, 
 
 
 
William G. Francis 
 
WGF/bcm 
  



8 

  



9 

EXHIBIT 3 
 
 

MEDIATION AGREEMENT 
 

This Mediation Agreement is entered into on the _________ day of 

_______________________, 20______, by and between 

________________________________ and _________________________________. 

 At that time the parties and their attorneys whose signature appear below agree 

that all proceedings at their mediation conference and at any subsequent mediation 

conference, including any statement made or document prepared by any party, attorney 

or other participant (including the mediation conference statement) are confidential and 

shall not be disclosed in any subsequent proceeding or document unless discoverable 

under the Kentucky Rules of Procedure.  As used herein, the phrase “document 

prepared by any party, attorney or other participant” shall not be deemed to apply to any 

settlement agreement that may result from their mediation conference, and this 

agreement shall not apply to any such settlement agreement.  The parties agree not to 

subpoena the mediator or any documents prepared for mediation (including the 

mediation conference statement).  In no event will a mediator voluntarily testify on behalf 

of a party.  The mediator will preserve and maintain the confidentiality of all written and 

oral communications made in connection with or during a mediation conference except 

where required by law to disclose information. 

 No party shall be bound by anything said or done at the mediation conference 

unless a settlement is reached.  If a settlement is reached, the agreement shall be 

reduced to writing and when signed, shall be binding upon all parties to the agreement. 

 By signing this Agreement to Mediate, the parties and their counsel agree that 

they are committed to negotiating fairly and honestly throughout the mediation process. 



10 

 The mediator will direct the mediation process in an impartial and neutral 

manner.  The mediator has no authority to force a settlement on the participants and 

does not provide legal, financial, therapeutic or other professional services or advice. 

 All information disclosed during the mediation, either written or verbal, shall be 

confidential.  The privilege resides in the mediator and may not be waived by the parties.  

However, nothing prohibits a mediator from reporting abuse according to KRS 209.030; 

KRS 209A.030, KRS 620.030, or other applicable law. 

 Any agreement signed as a result of the mediation is legally binding on all 

parties. 

 I understand and agree to abide by the terms of this agreement. 

      ___________________________________ 
      WILLIAM G. FRANCIS, MEDIATOR 
 
 
Party      Counsel for Party 
 
_______________________________ ___________________________________ 
 
_______________________________ ___________________________________ 
 
_______________________________ ___________________________________ 
 
_______________________________ ___________________________________ 
 
_______________________________ ___________________________________ 
 
_______________________________ ___________________________________ 
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EXHIBIT 4 
 

MEMORANDUM OF AGREEMENT 
 
 
 We, the undersigned participants in the mediation of 

____________________________________________________ on this ________ day 

of __________________________________, 20_____, have agreed as follows: 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

_____________________________________________________________________ 

 _____ This agreement represents our complete and final agreement. 

 _____ This document represents a Memorandum of Agreement.  A formal 

agreement will be completed within fifteen (15) days of the date hereinbefore stated. 

_______________________________ ___________________________________ 

_______________________________ ___________________________________ 

_______________________________ ___________________________________ 

_______________________________ ___________________________________ 
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EXHIBIT 5 
 
 

COMMONWEALTH OF KENTUCKY 
JOHNSON CIRCUIT COURT 

C.A. #11-CI-50159 
 

. . . . . PLAINTIFF, 
 
-V- MEDIATOR’S REPORT TO THE COURT 
 
. . . . .  DEFENDANT. 
 

* * * * * * * * * * 
 

 Comes the Mediator and informs the Court as follows: 

 Mediation of the above styled matter was held on Wednesday, January 18, 2012. 

The Court is informed that the mediation was completed and that NO claims  asserted 

were settled through the mediation process. 

 Be advised that this case is on the Court’s trial docket for April 17, 2012. 

 This the 18th of January, 2012. 

 

       Respectfully submitted by 

       _____________________________ 
       WILLIAM G. FRANCIS 
       Civil Mediator 
       P.O. Box 268 
       Prestonsburg, KY  41653 
       (606) 886-2812 
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CERTIFICATE OF SERVICE 
 

This is to certify that a true copy of the foregoing Mediator’s Report was this 18th of 

January, 2012, mailed to each of the following: 

 Vicki Rice, Clerk 
 Johnson Circuit Court 
 Courthouse 
 908 Third Street, Suite 109 
 Paintsville, Kentucky  41240 
 
 and counsel of record 
 
 Hon. John David Preston, Judge 

Johnson Circuit Court 
 908 Third Street, Suite 217 
 Paintsville, Kentucky  41240    
 

_____________________________ 
       William G. Francis 
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EXHIBIT 6 
 
 

MODEL MEDIATION RULES 
KENTUCKY RULES ANNOTATED 

Copyright (c) 2002 by Michie, 
a division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. 

All rights reserved  
 

*** CURRENT THROUGH THE 2002 SUPPLEMENT. SUPREME COURT AND 
FEDERAL COURT RULES IN EFFECT AS OF NOV. 1, 2001. ANNOTATIONS 

CURRENT AS OF OCT. 5, 2001. ***  
 
 
Rule 1. Preamble and Scope. 
 
The ........ County Trial Courts find that under some circumstances the process known as 
mediation may provide an efficient and cost-effective alternative to traditional litigation, 
and, further, that the wise and judicious use of mediation may benefit litigants. 
 
Mediation is intended to help both litigants and the Courts facilitate the settlement of 
disputes. Litigants should participate in good faith and in an earnest attempt to resolve 
their differences. 
 
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving 
disputes through other methods. However, in any case where one party may pose a risk 
of harm (such as domestic violence) to another party or family member, mediation 
should not be used.  
 
Rule 2. Mediation Defined. 
 
Mediation is an informal process in which a neutral third person(s) called a mediator 
facilitates the resolution of a dispute between two or more parties. The process is 
designed to help disputing parties reach an agreement on all or part of the issues in 
dispute. Decision-making authority remains with the parties, not the mediator. The 
mediator assists the parties in identifying issues, fostering joint problem-solving, and 
exploring settlement alternatives.  
 
Rule 3. Referral of Cases to Mediation. 
 
At any time on its own motion or on motion of any party, the Court may refer a case or 
portion of a case for mediation. In this decision, the court shall consider:  
 
a. the stage of the litigation, including the need for discovery, and the extent to 

which it has been conducted; 
 

b. the nature of the issues to be resolved; 

                                                 
 http://courts.ky.gov/stateprograms/mediation/modelmediationrules.htm 
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c. the value to the parties of confidentiality, rapid resolution, or the promotion or 
maintenance of ongoing relationships; 
 

d. the willingness of the parties to mutually resolve their dispute; 
 

e. other attempts at dispute resolution; and 
 

f. the ability of the parties to participate in the mediation process. 
 
Rule 4. No Stay of Proceedings. 
 
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.  
 
Rule 5. Appointment of Mediator. 
 
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation 
service. If the parties cannot agree, they shall notify the court, which will select a 
mediator or a mediation service.  
 
Rule 6. Mediator Compensation. 
 
The mediator shall be compensated at the rate agreed between the mediator and the 
parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, 
the fee for the mediator shall be reasonable and no greater than the mediator's standard 
rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the 
parties shall equally divide the mediator's professional fees.  
 
Rule 7. Mediation Procedure. 
 
Following selection of the mediator, the mediator shall set an initial mediation conference 
within thirty (30) days. The mediation conference shall be held in the county in which the 
case is pending or at a site agreed upon by the parties. The mediator may meet with the 
parties or their counsel prior to the mediation conference for the purpose of establishing 
a procedure for the mediation conference. The mediator may require the parties to 
submit a confidential statement of the case or other materials that the mediator may 
reasonably believe appropriate for efficiently conducting the mediation conference.  
 
Rule 8. Attendance at Mediation Conference. 
 
The parties must attend the mediation conference. Counsel shall attend the mediation 
conference unless otherwise agreed to by the parties and the mediator or ordered by the 
Court. If a party is a public entity, it shall appear by the physical presence of a 
representative with full authority to negotiate on behalf of the entity and to recommend 
settlement to the appropriate decision making body or officer of the entity. If a party is an 
organization other than a public entity, it shall appear by the physical presence of a 
representative, other than the party's counsel of record, who has full authority to settle 
without further consultation. If any party is insured for the claim in dispute, that party 
shall also be required to have its insurer(s) present by the physical presence of a 
representative of the insurance carrier(s) who is not that carrier's outside counsel; this 
representative must have full settlement authority. The foregoing requirements of 
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attendance may be varied only by stipulation of the parties or by order of the Court for 
good cause shown.  
 
Rule 9. Completion or termination mediation. 
 
The mediator may terminate the mediation conference after a settlement is reached or 
when the mediator determines that continuation of the process would be unproductive. 
After the initial mediation conference, mediation shall continue only by the agreement of 
the parties, their counsel and the mediator, or by order of the Court.  
 
Rule 10. Report to the court. 
 
The mediator shall report to the court that the mediation has not occurred, has not been 
completed, or that the mediation has been completed with or without an agreement on 
any or all issues. With the consent of the parties, the mediator may also identify those 
matters which, if resolved or completed, would facilitate the possibility of a settlement.  
 
Rule 11. Agreement. 
 
If an agreement is reached during the mediation conference, it shall be reduced to 
writing and signed by the parties. The parties shall be responsible for the drafting of the 
agreement, although the mediator may assist in the drafting of the agreement with the 
consent of the parties.  
 
Rule 12. Confidentiality. 
 
A. Mediation sessions shall be closed to all persons other than the parties, their 

legal representatives, and other persons invited by the mediator with the consent 
of the parties.  

 
B. Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 

408.  
 
C. Mediators shall not be subject to process requiring the disclosure of any matter 

discussed during the mediation, but rather, such matters shall be considered 
confidential and privileged in nature except on order of the Court for good cause 
shown. This privilege and immunity reside in the mediator and may not be 
waived by the parties.  

 
D. Nothing in this rule shall prohibit the mediator from reporting abuse according to 

KRS 209.030, KRS 620.030, or other applicable law.  
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TRANSITIONING TO MEDIATION 
Eli J. George, Jr.1 

 
 
 
I. MEDIATION AS A CAREER 
 

The parents of U.S. Senator Marco Rubio (R-Florida) emigrated from Cuba in the 
1950s and settled in Florida. His father worked as a bartender, his mother 
worked as a hotel maid. These were jobs, something his parents defined as what 
you need to do to make a living. They worked hard so their children could have 
careers, which his parents defined as getting paid for doing something you love. 
 
For many lawyers, the adversarial practice of law is a job. Litigation is stressful, 
and in many cases unnecessary. The cost of litigation may exceed the value of 
the conflict. Trying to be reasonable is often viewed as a sign of weakness. If you 
are disillusioned with the practice of law, and would rather switch than fight, 
mediation may be a greener patch of grass on the other side of the fence. 
Mediation is the antithesis of an adversarial law practice. Lawyers are trained to 
be advocates; they fight wars. Mediators are neutral; they try to prevent wars. 
Mediation gives lawyers an opportunity to use their experience, knowledge and 
people skills to promote a peaceful resolution of conflict. If you would rather 
resolve a conflict than take sides and participate in one, mediation may be the 
right career for you. 

 
II. PREPARING TO LAUNCH A CAREER 
 

Before launching a mediation career you must have significant legal experience 
practicing the kinds of cases you choose to mediate. If you want to mediate 
divorce cases, you need to understand divorce law. If you want to mediate 
challenges to wills, you need to understand cases like Bye v. Mattingly.2  
 
While legal experience dictates the kinds of cases we choose to mediate, our 
personal characteristics, strengths and weaknesses, frequently dictate a 
mediation style. Are you interested in discovering the needs which drive the 
positions taken by the parties to a dispute, and monitoring a discussion about 
how to resolve competing interests (facilitative mediation)? Do you want to 
change the way parties discuss and resolve disputes in the future (transformative 
mediation)? Or, do you want to evaluate the legal positions of the parties to a 
dispute through dialogue with the attorneys (evaluative mediation)? The 
approach taken by facilitative and transformative mediators is in some ways 
similar to therapy. That is why the family court rules require that mediators tell the 
parties that they are resolving a legal dispute, not attending a therapy session.  

 

                                                 
1 Eli J. George, Jr. is an attorney/mediator with Smart Resolutions, 1907 Bardstown Road, 
Louisville, Kentucky 40205. He may be reached at (502)458-1953 or www.smartresolutions.com.  
 
2 975 S.W.2d 451 (Ky. 1998). 
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III. PERSONAL QUALIFICATIONS 
 

Active listening is essential to good communication skills. If you are truly 
interested in helping the parties, you must be a good listener. You must listen 
with your mind, your body, and your eyes. Spend more time listening than taking 
notes. Until the parties know that they have been heard and understood, they will 
not be prepared to listen to each other, or to the mediator. When the mediator 
cares enough to really understand the parties, the parties will care about what 
the mediator has to say. Taking care to understand someone is evidence that 
you care about that person. And, as the saying goes, “no one cares about how 
much you know until they know how much you care.” 
 
All mediators must be creative. We have heard that there is “more than one way 
to skin a cat.” A creative mediator knows to look beneath the stated positions of 
the parties to explore other paths to satisfying competing interests.  
 
Your knowledge of the law and personal qualifications, interest in people, and 
communication skills should lead you to a niche mediation practice. 

 
IV. TRANSITIONING 
 

Transitioning requires a well-designed marketing plan. You must identify your 
market. Will you market directly to parties having a conflict, or to lawyers who 
represent parties having a conflict? When you market to lawyers, your mediation 
practice is lawyer-centered, and your style more evaluative. When you market 
directly to the public, your practice is client-centered, and your mediation style is 
usually facilitative, transformative or both.  
 
Lawyers initiate lawyer-centered mediations, and the lawyers select the mediator. 
The mediation process focuses on the lawyers. The mediator is usually 
evaluative and shuttles from one room to another, pointing out the strengths and 
weaknesses of each party’s case as persuasively as possible. If you want a 
lawyer-centered mediation practice, you need referrals from lawyers. A sample 
lawyer-centered mediation agreement is attached. 
 
The competition for referrals from lawyers is great. Almost every retired judge is 
a mediator, and most of these judges are known by, and have established 
relationships with, the lawyers who select them for mediation. There are also 
many lawyers who mediate cases for other lawyers because of relationships 
established over many years. The only advantage a new entrant may have is to 
be more effective (and known to be so), more available and perhaps less 
expensive. 
 
If you have opportunities to refer clients to lawyers who will reciprocate by 
referring mediation clients to you, consider doing so.  
 
Client-centered mediation is initiated by the parties to a dispute. The clients may 
or may not be represented by lawyers. For example, a couple addressing family 
law issues may contact a mediator instead of lawyers. If you want a client-
centered practice, your source of referrals may be public advertising or direct 
mailings to centers of influence, like marriage and family counselors, churches, 
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civic organizations, and anyone else in a position to send mediations your way. 
Client-centered mediations are best handled by facilitative or transformative 
mediators. A sample client-centered mediation agreement is attached and 
describes the mediation process. 
 
There is no substitute for “word of mouth” referrals. Satisfied clients refer other 
clients to you. To keep track of how you’re doing it may be a good idea to survey 
clients after the mediation process has concluded. Attached is a survey used by 
Smart Resolutions. 

 
V. KEEP ONE FOOT IN THE DOOR 
 

Unless you’re a retired judge with a good reputation and good personal skills, it’s 
unrealistic to think you can transition to mediation overnight. It takes a long time. 
As your mediation practice grows, you will have more opportunities to refer 
clients to other lawyers, or retain clients and export legal functions to other 
lawyers. When you maintain good client relations, the client is better served 
because you are still involved. By staying involved, you earn the referral fee as 
well as retaining the client and helping to assure future referrals.  
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FAMILY MEDIATION AGREEMENT 
(Client Centered) 

 
 The parties have requested that Smart Resolutions act as mediator in the family 
matter of ____________________________________________. The mediator(s) at 
Smart Resolutions will conduct mediation according to the Rules of Practice of the 
Jefferson Family Court. These rules impose duties on the mediator(s) to make certain 
disclosures, including the duty to define mediation and how it works. 
  

Mediation in General: Mediation is the constructive intervention of a neutral 
person, the mediator, to help the parties decide for themselves how to resolve their 
dispute. The mediator’s role is collaborative, not adversarial. The mediator is present to 
help the parties by promoting constructive dialog. Mediation is a self-determined, less 
expensive and less contentious way to resolve a dispute than the traditional methods of 
litigation and arbitration. Although the purpose of mediation is to enable or empower the 
parties to decide their own fate, mediation should not be confused with therapy or 
counseling. 

 
Mediator is Neutral: Regardless of who pays the fees and in what proportion, 

the mediator(s) at Smart Resolutions will remain neutral. The mediator(s) has no client, 
no interest in the outcome, and no authority to make legal decisions. While the mediator 
may offer relevant legal information, he/she is not an attorney for either party, and will 
not give legal advice to help either party at the expense of the other. If any agreement is 
reached it will only be through the mutual consent of the parties.   

 
How Mediation Works 

 
The First Appointment. The first appointment is a joint session with both parties. The 
objectives are: 
 

a. To explain mediation and answer any questions. 
 

b. To discuss the family issues that need to be resolved, e.g. 
parenting arrangements, child support, return of non-marital 
property, division of marital property, spousal maintenance, etc. 

 
c. To explain in general terms the law governing the issues that 

matter to the parties. 
 

d. To decide what information is necessary to resolve these 
issues and how that information should be obtained. In this 
regard, the parties agree to make a full and complete 
disclosure of assets to each other and the mediator and to 
advise each other and the mediator of any changes in value of 
such assets. 

 
e. To sign a mediation agreement governing fees and confi-

dentiality. 
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The Next Steps. 
 

a. After the parties and the mediator are satisfied that they have the 
information they need to discuss settlement the mediator tailors an 
approach to resolving any issues which are in dispute. If there are 
no such issues, the parties may proceed with the divorce. All of 
the papers necessary to complete the divorce process are 
prepared by the mediator and given to the parties to review with 
their advisors if they wish. When the papers are approved they are 
filed in court and the divorce is finalized, usually within thirty days. 

 
b. When there are issues to be resolved the mediator may request 

private sessions with each party to help identify and quantify their 
needs and desires. In these sessions the mediator must listen to 
and understand not only what each of the parties are saying but 
also what they are trying to say. These conversations are 
confidential. Each party may share their concerns with the 
mediator knowing that what they say will be strictly confidential. 
The circumstances determine who the mediator will meet with first 
and the duration of the meetings with each party. The parties 
should remember that the mediator is neutral and that the time 
spent with one party versus another is not an indication of 
favoritism or preference. 

 
c. During these private sessions the mediator will provide in more 

detail the legal information necessary for the parties to shape their 
position on the issues in dispute. That position is put in writing for 
the party to review. Each party is given an opportunity to speak 
with an attorney or advisor before submitting a proposal to the 
other party. Helping the parties shape their positions in ways 
which satisfy their needs and which are more likely to promote 
resolution rather than conflict is an essential skill of the mediator. 

 
d. It is the mediator’s responsibility to facilitate the negotiation of all 

financial issues. And, to the extent custody and parenting issues 
are in dispute, the mediator should facilitate the discussion of 
these issues as well. For the mediator to do this job properly, 
settlement proposals and counter proposals should follow strict 
guidelines. 
 
 Any proposal or counterproposal being considered should 

be discussed with the mediator before presenting it to the 
other party. The mediator will put the agreed upon 
proposal or counterproposal in writing for the offering party 
to consider, allowing the offering party ample time to 
consult with any professionals necessary about the 
wisdom of the proposal or counterproposal before the 
mediator presents it to the other party. When the offering 
party is, in his/her opinion, sufficiently advised, the 
mediator will present the proposal/counterproposal to the 
other party. This process continues until the parties reach 
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an agreement. When the parties do reach an agreement, 
the mediator puts it in writing and offers it to the parties for 
their consideration and private review with their advisors 
before it is signed. 

 
The Entire Mediation Process Is Confidential: Should mediation fail and 

litigation be necessary, what transpires during mediation will not be admissible as 
evidence in the courtroom. The only exceptions to the rule of confidentiality are the 
obligations imposed on the mediator(s) to report abuse as required by KRS 
209.030 and KRS 620.030. 

 
Code of Conduct During Mediation: The parties agree at all times to conduct 

themselves appropriately during mediation. Each agrees to: 
 
a. Treat each other honorably, respecting the wishes and privacy 

of one another. Couples living separate and apart will visit only 
at times and places agreed upon in advance. 

 
b. If the parties have children they agree: 

 
 Neither party will do anything that would estrange their 

children from the other parent or behave in any way that 
would hamper the natural development of the relation-
ship of the children for each parent. 
 

 The parties understand that sending messages to the 
other parent through the children and demeaning the 
other parent is harmful to the children and so they each 
agree not to do these things. They will encourage the 
children to like and be proud of the other parent. 
 

 The parties agree not to compromise the safety of the 
children. They will not leave a child unattended until 
he/she is twelve years old. They agree not to operate a 
vehicle when under the influence of alcohol or non-
prescription drugs when the children are in the vehicle, 
or use these substances carelessly when the children 
are in their care. 
 

c. The parties recognize that introducing new partners to the 
children could result in emotional consequences which are 
detrimental. The parties agree to exercise caution and discuss 
in advance with each other the process by which such intro-
ductions will be made. 
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Status Quo:  
 
a. Except as necessary to pay reasonable living expenses, the 

parties agree that they will not incur unreasonable debt, sell, 
encumber, gift, bequeath or in any manner transfer, convey or 
dissipate any property, cash, stocks or other assets currently in 
their possession or in the control of another person, company, 
legal entity or family member without the written consent of the 
other party. 

 
b. Neither party shall allow the cancellation or lapse of any health, 

life, automobile, casualty or disability insurance currently cover-
ing themselves or a family member or change the named bene-
ficiaries on such policies without the written consent of the 
other party. 

 
Disclosure of Assets: The parties understand the importance of making a 

complete disclosure of all assets and asset values during the mediation process, and 
keeping one another advised of changes in the value of these assets during the 
mediation process. They will complete all necessary financial disclosure statements to 
the best of their ability, including such court required forms: AOC-238, Preliminary 
Verified Disclosure Statement, and, prior to signing a Marital Settlement Agreement, 
form AOC-239, Final Verified Disclosure Statement. These forms may be accessed at 
www.smartresolutions.com/Resources. 

 
Mediation Fees: The parties agree to pay the mediator a fee of $_________ per 

hour plus court costs and expenses. Mediation time will be billed in ten minute 
increments, rounded to the nearest ten minutes. Billable hours include telephone time 
and the time necessary to read, consider, and respond to emails, and put memos to file. 
There is no charge for time spent answering questions about the mediation process, be 
that time in the office, on the telephone, or in emails. There is no charge for brief 
telephone calls requiring no memorandum to file. Charges will be billed monthly. The 
parties agree to remit prompt payment. 
 
By their signatures below the parties acknowledge that they understand this agreement 
and will comply with these terms.  
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Date: ___________________________ 
 
 
 
____________________________  ______________________________ 
Wife       Husband 
 
 
Smart Resolutions 
By 
 
 
________________________________ 
Mediator 
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FAMILY MEDIATION AGREEMENT 
(Lawyer Centered) 

 
 The Court has appointed Eli J. George, Jr. to act as mediator in the case of 
___________________________________________, Jefferson Family Court, Division 
___ case number _________________________. ___________________________ 
represents the Petitioner ___________________________ and 
___________________________ represents the Respondent 
___________________________.  Mr. George will conduct mediation according to the 
Rules of Practice of the Jefferson Family Court. These rules impose certain duties on the 
mediator, including the duty to define mediation and how it works. 
     

1. Mediation is the constructive intervention of a neutral person, the 
mediator, to help the parties decide for themselves how to resolve 
their dispute.  It is a self-determined, less expensive and less 
contentious way to resolve a dispute than the traditional methods 
of litigation and arbitration.  Although the purpose of mediation is 
to enable or empower the parties to decide their own fate, 
mediation should not be confused with therapy or counseling. 
 
Regardless of who pays his fees and in what proportion, the 
mediator must remain neutral.  He has no client, no interest in the 
outcome and no authority to make legal decisions. If any 
agreement is reached it will only be through the mutual consent of 
the parties.  Any agreement the parties do reach must be placed 
in writing. 
 
The mediator’s role is collaborative, not adversarial.  He is present 
to help the parties by promoting constructive dialogue.  The 
lawyers are present to help the parties achieve realistic goals.  
The clients are present to negotiate in good faith.  This includes a 
duty to take reasonable positions that may be justified with 
exhibits and/or other information.  The clients may feel free to 
bring someone to mediation for moral support.  The clients, their 
attorneys and the mediator shall conduct themselves courteously.  
This includes a duty to listen to other points of view for the 
purpose of understanding that point of view and to repeat what 
has been said for clarification.   
 

2. The mediator usually begins a session by speaking with all the 
participants together. Thereafter, he may conduct mediation face 
to face or suggest that opposing parties and their attorneys retire 
to separate rooms.  The mediator will then shuttle from room to 
room to meet privately with each party and his attorney.  Clients 
should speak freely and honestly to the mediator and may take 
comfort in knowing that the mediator will keep confidential that 
which he is instructed not to disclose.   

 
3. Frequently the parties revise their positions during mediation.  For 

a party to revise his position based upon a better understanding of 
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another person’s point of view is a sign of intelligence, not 
weakness. 

 
4. When necessary the mediator may suggest the parties employ 

third persons to help settle issues in dispute.   
 

5. The mediator, either party, or their respective counsel may 
request at any time, without prejudice, that mediation cease.  
Likewise, future mediation sessions may be scheduled by mutual 
agreement of the parties, their attorneys and the mediator.  The 
mediator shall report the results of mediation without comment to 
the Court and the Family Court Administrator. 

 
6. Except for private sessions with the parties and their attorneys 

during the mediation process the mediator shall not communicate 
ex parte with the Court, the parties or their attorneys. 

 
7. What transpires in mediation is not admissible as evidence in the 

courtroom.  The only exceptions to the rule of confidentiality are 
the obligations imposed on the mediator to report abuse as 
required by KRS 209.030 and KRS 620.030. 

 
8. Mr. George’s fee for services rendered is $160.00 per hour, which 

the parties agree to pay at the conclusion of the mediation 
session.  This fee is to be paid by the parties as follows:  
____________________________________________________
____________________________________________________ 

 
The attorneys signing this document agree that it obligates them to pay their 
client’s share of Mr. George’s fee if the client fails to pay the mediator as 
provided.   

 
By their signatures below the parties and their attorneys acknowledge that they 
understand this agreement and will comply with these terms.  
 
Date: ___________________________ 
 
 
_____________________________  ______________________________ 
Petitioner      Respondent 
 
 
_____________________________  ______________________________ 
Attorney for Petitioner    Attorney for Respondent 
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SMART RESOLUTIONS 
MEDIATION SATISFACTION QUESTIONNAIRE 

 
 

The purpose of this questionnaire is to obtain information to help us 
improve the quality of mediation services we provide.  Your answers to 
the following questions would be very helpful to us. 
  

**************************************************************************************************** 
(To be filled out by the mediator) 

 
BEGINNING DATE OF MEDIATION: ________________________________________ 
 
ENDING DATE OF MEDIATION: ___________________________________________ 
 
NAME OF MEDIATOR: ___________________________________________________ 
 
**************************************************************************************************** 

QUESTIONNAIRE INSTRUCTIONS 

 
This questionnaire includes yes/no questions and answer lines.  For each answer 

line question, you should place a mark on the line where you feel it best represents your 
opinion.  You can mark anywhere on the line. For example, if you have a positive opinion 
about the question but believe there is room for improvement, you could answer the 
question as illustrated below. 
             
Negative/disagree                                   Neutral                                    Positive/agree 
 
 Please answer every question and include your comments.  Thank you for taking 
the time to complete this questionnaire. 
 
1. How did you learn about Smart Resolutions? Did you visit the Smart Resolutions 
website before making your appointment? 
 
Comments:             
 
             
 
2. What were your initial thoughts about mediation? 
 
Comments:             
 
             
 
3. How would you rate your first impression of the mediator handling your case? 
     
Unfavorable                                          Neutral                                        Favorable 
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4. Did the mediator respond to your emails promptly? 
 
Comments:             
 
             
 
5. Did you get advice, or have an opportunity to get advice prior to making any 
decisions? 
 
Comments:             
 
             
 
6. How would you rate the comfort and appropriateness of the physical setting 
arranged by the mediator for your session? 
     
Uncomfortable                                         Neutral                                   Comfortable 
 
7. How clear were the introductory remarks and explanation of the mediation 
process offered by the mediator? 
     
Unclear                                                    Neutral                                   Clear 
 
8. How comfortable were you during the first mediation session? 
     
Uncomfortable                                         Neutral                                   Comfortable 
 
9. How would you rate your overall satisfaction with the manner in which the 
mediator conducted the mediation process? 
     
Dissatisfied                                              Neutral                                   Satisfied  
 
10. Were your questions answered satisfactorily? 
 
Comments:             
 
             
 
11. Were your calls returned promptly? 
 
Comments:             
 
             
 
12. How involved were you in the problem-solving process? 
     
Not Involved                                              Neutral                                  Involved 
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13. Did the mediator give both parties an equal chance to explain their case? Did you 
feel like you were heard and understood? 
 

Yes   No   
 
Comments:       
 
       
 
14. How fair was the mediator to both sides? 
       
Unfair                                  Neutral                             Fair 
 
15. If you had co-mediators assisting you, how well did the two mediators work 
together during the mediation process? 
       
Not Well                                Neutral                                            Well 
 
16. Did the mediation process address the main issues of your dispute? 
 

Yes   No   
 
Comments:       
 
       
 
       
 
17. Did the mediation end successfully (i.e., with a mutually agreeable solution)? 
 

Yes   No   
 
Comments:       
 
       
 
18. If you reached an agreement, were the terms and conditions of the agreement 
clear to you? 
       
Unclear                                  Neutral                             Clear 
 
19. Do you believe you had a grasp of the law governing each issue before making 
your decision? 
 
Comments:        
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20. How well was the tone set for future problem solving with the other party? 
       
Negative Tone                                 Neutral                   Positive Tone 
 
21. Did you have enough time for the mediation? 
 

Yes    No   If no, how much more time was needed? 
 
Comments:        
 
        
 
22. How satisfied were you with the overall mediation? 
        
Unsatisfied                                 Neutral                    Satisfied 
 
23. Are you willing to utilize mediation in the future? 
 

Yes     No   
 
Comments:        
 
        
 
24. Were you satisfied that the charges for services rendered was fair? 
 
        
Unsatisfied                                                 Neutral                                  Satisfied 
 
25. Do you have any other comments or suggestions? 
 
        
 
        
 
        
 
26. What is the name and address of the person who referred you to Smart 
Resolutions? 
 
Comments:        
 
        
 
27. Will you permit Smart Resolutions to share your responses with that person?  
 
Comments:        
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28. Was the website helpful in explaining the family mediation process? If so, please 
explain how it helped (i.e. informative, sufficient detail). If not, please explain how we can 
make it more helpful. 
 
Comments:        
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STARTING A MEDIATION PRACTICE 
Dianne Mason 

 
 
 
I.   PLAN YOUR PRACTICE.  PLAN YOUR TRANSITION 

 
A. Understand the market demand.  Failure to plan is a plan to fail. 
 
B. Create a strategy and "work it." 
 
C. Practice law first and build a reputation for a mediation area of expertise. 

 
II.   TRAIN CONTINUOUSLY  

 
A. Acquire broad training on the local level. 
 
B. Acquire broad training on a nationally recognized level. 
 
C. Acquire specific training; don’t be a generalist. 
 
D. Keep up with mediation rules, cases and trends. 
 
E. Invest in mediation magazines. 
 
F. Learn various mediation styles. 
 
G. Learn applicable rules, such as court local rules and mediation standards.  
 
H. Avoid conflicts of interest. 
 
I. Understand extent of confidentiality. 

 
III.    NETWORK -- MARKET 

 
A. Associate with mediation organizations. 
 
B. Volunteer for mediation opportunities. 
 
C. Talk to organization leaders.  
 
D. Develop marketing materials -- brochures, cards and internet presence. 
 
E. Mediate in your area and range of competence. 
 
F. Co-mediate in areas of interest for development and case expansion. 
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G. Communicate -- Regularly send information to your prospective clients. 
Educate your prospects on the benefits of mediation. Once they 
understand the benefits they will be willing to pay for your mediation 
services.  

 
H. Rules on advertising. 

 
IV.  SPECIAL OPPORTUNITIES FOR WOMEN AND MINORITIES 

 
A. Become certified as a minority supplier for government contracts. 
 

1. City/County/Urban County Government Procurement offices. 
 
2. Federal government contract opportunities. 

 
3. Companies may provide opportunities to women, minorities or 

veterans to meet diversity requirements for government contracts. 
 
D. Be alert for requests for proposals for mediation work from Kentucky state 

government.  
 
V.     OFFICE SPACE AND STAFF 

 
A. Administrative support provides opportunities to market while you 

continue to practice law.  
 
B. It is feasible to rent space as needed or mediate in space the parties 

provide; virtual office space -- office sharing.    
 
VI.     FEES -- BE FLEXIBLE  
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HOW TO START AND GROW A MEDIATION PRACTICE 
Christopher Nolland 

Reprinted with permission from Dispute Resolution Magazine, Fall 2003. 
 

 
 
To many, it seems hard to break into mediation because of the standard Catch-22 
Problem: Lawyers do not want to use you as a mediator unless they know you are good 
and they cannot find out how good you really are until they use you.  Instead, they go 
with the well-known mediators with whom they have had prior good experiences. 
 
Building a mediation practice is much different than starting a law practice or other 
business.  First, most mediators have already established careers in law, therapy or 
some other profession before shifting gears into mediation.  Indeed, many are 
experienced lawyers or former judges.  In contrast, it is not unusual for lawyers or others 
starting their own practices to do so at a relatively young age.  Second, the target 
audience for a mediation practice is primarily lawyers, as it is lawyers rather than their 
clients who typically select the mediator.  Third, mediation is much more hands on than 
many other types of business; very little of the work – except for scheduling and other 
purely administrative matters – can be delegated to other lawyers, paralegals or staff. 
 
The first step to developing a quality mediation practice – really more of a prerequisite – 
is to make sure you have the proper experience base.  While you need not necessarily 
have been a litigator, for several reasons it is imperative that you have a significant 
number of years of work experience under your belt.  First, you will have been exposed 
to many different substantive and business issues.  Second, you will have developed a 
significant number of contacts and professional relationships.  Third, you will have 
developed a reputation among your peers – presumably a good one. 
 
If you are still in the early stages of your career, put your aspirations of developing a 
substantial mediation practice to the side for at least a few years.  In the meanwhile, 
develop those skills which will serve you well as a mediator; attend mediation training 
sessions, join ADR sections of various bar associations, volunteer for settlement week 
and pro bono mediations and make yourself available for the occasional paid mediation.   
 
When you are ready to launch your practice in earnest, keep the following tips in mind. 
 
Market yourself and your services. Opportunities for court-referred mediations are 
very limited, particularly in the early stages of your mediation practice.  Courts generally 
allow or encourage counsel to agree on a mediator and have largely gotten out of the 
business of imposing a mediator on the parties.  When a court does select a mediator, it 
is usually one who is experienced and well known.   
 
If nothing else, remember this: Every time you conduct a mediation, you are also 
marketing your mediation practice.  A successful practice depends on repeat business; 
successful mediations breed more mediations. 
 

                                                 
 Christopher Nolland is a lawyer, mediator and arbitrator in Dallas, Texas.  He is also a lecturer 
in law at the Southern Methodist University Dedman School of Law.  He can be reached at: 
chrisnol@airmail.net. 
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Have appropriate facilities.  Comfortable, well-lit and properly furnished facilities – your 
own or those you secure specifically for mediation sessions – are a must.  At a 
minimum, you should provide: 
 
 a conference room – one that comfortably holds a dozen people or so – to seat 

all parties for a joint or open session 
 

 smaller, private conference rooms for break-out sessions, again with adequate 
seating; at a minimum, there should be room for at least six people in at least 
one other conference room and access to a couple of more conference rooms 
seating four to six 

 
 proper heating and air conditioning for the meeting rooms, both during the day 

and into the evening if needed 
 

 beverages and refreshments – sodas, juice, coffee, ice water, snacks or easy 
access to vending machines; the participants will get cranky without some 
nourishment and might think you are being cheap if you skimp 

 
 a working telephone in every room so that the participants can make necessary 

calls, conduct other business and connect with the world during breaks, and 
 

 easels, easel stands, televisions, VCRs and other appropriate equipment to allow 
the parties to make their presentations without lugging lots of paraphernalia; a 
computer with Internet access will allow counsel and the parties to check email 
and may make their lives easier and more productive during the mediation 
session. 

 
Have appropriate staffing.  If possible, the parties should be met on arrival by a 
receptionist or other staffer who knows what to say to them and where to place them – 
and who is also trained to handle any paperwork, collect the checks for the mediation 
fee and take care of special requests. This person might also periodically check to 
replenish refreshments and take care of administrative matters such as making copies 
and sending faxes. 
 
Your assistant should also be able to handle scheduling.  Although voicemail may work 
some of the time, most people want to speak to a live person when scheduling 
mediations.  They often want to know immediately if a certain dates are available, 
especially if the mediation is time-sensitive.  If you rely upon voicemail and you are in 
mediation or out of the office for two or three days, you may not be able to return calls 
promptly.  You will inevitably play voice tag for several days, and you will miss out on 
mediation opportunities.  Having a staff person take care of scheduling will also relieve 
some of your load and will ensure that mediation marketing materials – such as your 
biography and fee schedule – are sent out immediately when people inquire about your 
services.  Finally, if you rely completely on voicemail, it may be difficult for outsiders to 
reach participants in the mediation. 
 
Serve good lunches and snacks.  A nice lunch costs only a little more than a cheap 
lunch.  If nothing else, at least your lunches will be memorable or better than the 
unremarkable or downright bad sandwiches most people serve.  Don't send folks out to 
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lunch.  It breaks the momentum and dynamic and you lose time waiting for them to 
return.  Eat lunch with one of the parties.  There is nothing like breaking bread together 
to help bond.  Let the other folks know you are eating lunch with their opponents and 
why, so they don't think you are playing favorites.  People also tend to relax a bit over 
meals and may make a verbal leak or two that could ultimately be helpful to your deeper 
understanding of the case dynamics.  A mid-afternoon snack is often welcome.  Even 
participants who don’t eat any of the snacks will likely appreciate the gesture – and you 
will earn some goodwill.   
 
Don't set your fee at either extreme. If you are too expensive, people will be 
discouraged from coming to you because you are not a known player.  They will not 
know if you are adding any real value or whether you are worth a high-end fee.   
 
On the other hand, if your fee is too low, thoughtful attorneys will not hire you because 
they will assume that the low fee will prevent you from doing the best job.  If the fee is 
too low, you will not have the incentive to properly prepare for the mediation, your heart 
will not be into it and you likely will not be able to spend the time necessary to follow up 
on the mediation afterward.  Low fees also tend to be paired with inadequate facilities 
and staffing. 
 
If you sell your services too cheaply, counsel and their clients will have a tendency to 
think they are doing you a favor by asking you to mediate for them.  To the contrary, if 
you are a good mediator, you are doing them a favor by offering them your services at 
reasonable rates – rates fair both to them and you. 
 
Initially, set your fees a bit lower than experienced and well-known mediators, but not so 
low that you are perceived as offering a loss leader.  Go for the Goldilocks approach: not 
too high, not too low, but just right. 
 
Do not expect to become a full-time mediator quickly.  It won't happen except in very 
rare cases – that is, you are a well-known retired judge or the beneficiary of some 
extremely special circumstances.  The economics of not generating any income can be 
stressful and depressing.  Additionally, if your income drops, you may tend to skimp on 
facilities and staff to save money.  In the long run, this will hurt your mediation practice. 
 
Be mindful of the need to keep earning income until your practice gets off the ground.  
You will likely be a more effective mediator by keeping an active hand in the law or some 
other business – and the money it brings in will help pay the bills and preserve your 
sanity.  In short, you should plan on at least two or three years – and perhaps closer to 
five – before you will likely be able to work as a full-time mediator. 
 
Do not expect many referrals from other mediators. Most other mediators can 
accommodate scheduling or other conflicts.  But when they cannot, there are mediators 
whose skills and reputation they know and to whom they feel comfortable referring 
cases.  Even if other mediators know you well from your law practice or other business, 
they may not know whether you are a good mediator. 
 
Get some mediations under your belt as quickly as possible.  As noted, most of 
your mediations will ultimately come from lawyers, insurance adjusters and others who 
have mediated with you.  The more you mediate, the more people you meet.  If you have 
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done a good job, people will come back and refer others to you.  If you haven't, they 
won't.  Successful mediations breed more mediations. 
 
Be tenacious.  To paraphrase Winston Churchill: "Never give up.  Never, never, never 
give up."  Go above and beyond what is reasonably expected of you.  Be willing to 
continue late into the evening.  Continue to follow up on a case if it does not settle and, 
even if it does, help with any glitches in finalizing the settlement.  Those who mediate 
with you will appreciate your tenacity as much or more than any other quality you have 
as a mediator.  This is particularly true if they are requesting your help after the 
mediation. 
 
Don't charge for follow-up work.  It usually only requires a few hours to continue to try 
and settle a case.  Let the parties and attorneys at the mediation know that you will not 
charge for the follow-up.  Even when a case settles, you might tell the parties they can 
contact you free of charge if they have any problems finalizing the settlement. They will 
rarely need additional help, but will appreciate the offer. 
 
On the few occasions in which substantial time is involved, the attorneys and their clients 
will realize the extra effort you put in.  By not surcharging them, you emphasize your 
commitment to the process and the reasonableness of your fee.  Think of follow-up 
activity not as a chore, but as a marketing and professional opportunity. 
 
Do not charge for copies, faxes, phone calls or lunches.  Try to build charges for 
incidentals into your fee structure.  People hate being nickeled and dimed, and will often 
remember the fact that they were charged for copies or faxes or long-distance calls 
rather than your very reasonable fee. 
 
Compliment the attorneys.  The attorneys appreciate compliments – especially if given 
within earshot of their clients.  They would much rather return to and recommend a 
mediator who notes their great negotiation and lawyering abilities than one who 
suggests that the only reason the case settled was the greatness of the mediator.  Stay 
modest and give credit to the lawyer who had the judgment, foresight and wisdom to 
choose you as the mediator. 
 
Err on the side of being aggressive.  One of the most common negative comments 
about mediators is that they are merely message carriers.  While you certainly do not 
want to embarrass a lawyer by suggesting that a legal or factual analysis is inept or 
inane, the lawyers and their clients usually appreciate you being aggressive with them 
as long as they know that you are being similarly aggressive with the other side. 
 
Be prepared.  Ask for, read and understand the materials the parties send to you prior 
to the mediation session.  The parties will have confidence in you if you are up-to-speed 
on the facts and legal issues.  On the other hand, they will lose confidence in you if you 
are clearly not prepared and have not read the information and materials they provided.  
It doesn't hurt to underscore your diligence by including lots of highlighting and sticky 
tabs on the parties' submissions so they can see you actually read their materials.  If you 
have the chance, call the attorneys to talk about the case a few days prior to the 
mediation. 
 
Be a joiner.  Although you are not likely to get mediation business as a direct result of 
your participation in ADR and professional organizations, the more active you are, the 
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more your name will be bantered about as a known mediator by practicing lawyers and 
judges.  Even when a judge is disinclined to appoint a specific mediator, it is not unusual 
for the judges and counsel to discuss possible mediator choices at a hearing or motion.  
Get involved in ADR associations and in the ADR sections of the ABA and your state 
and local bar associations. 
 
If possible, get on a panel or present a speech to lawyers and judges.  Don't necessarily 
focus on mediation groups; other mediators are not your target audience.  However, a 
presentation to the corporate counsel section, the franchise section, the bankruptcy 
section, the litigation section, the intellectual property section, the business law section 
or other groups will likely generate activity for you. 
 
Exploit your substantive expertise.  If you have particular subject matter expertise – 
employment, intellectual property, patent, trademark, bankruptcy, franchise, insurance, 
environmental, family issues – exploit it.  Let colleagues who practice in the area know of 
your availability as a mediator.  One of the most fertile grounds is former adversaries 
who have firsthand experience with your skills, knowledge and tenacity. 
 
Enjoy yourself.  If you enjoy what you are doing, you will likely be better at it.  Further, if 
people see that you enjoy what you do, they will assume you are good at it.  This will 
inspire confidence and make a successful mediation more likely. 
 
On a related note, keep a sense of humor during mediation.  Occasionally – or more 
often – the parties or the lawyers are disagreeable or out of sorts.  By maintaining a 
sense of humor, you help everyone keep a little perspective.  Indeed, if the participants 
like you, they may stretch that extra bit necessary to make a settlement happen.  
Successful mediations breed more mediations. 
 
Project optimism.  Convey the sense that the case will settle.  Optimism generates 
optimism – and certainly, a pessimistic tone leads to failure.  Also, if you maintain a 
positive attitude, the parties and counsel may think you are aware of a dynamic to which 
they are not privy, become overtaken by your optimism and be more likely to settle. 
 
Keep your eye on results.  Focus on results as well as the process.  A wonderful 
process that repeatedly ends with no settlement will not earn you a stellar reputation.  
On the other hand, good results will help you make your mark as long as the attorneys 
and parties feel they were treated fairly.  A thought worth repeating: Successful 
mediations breed more mediations. 
 
Continue to hone your skills.  Attend ADR continuing legal education and other 
training.  Seek out other mediators and speak with them about their successful 
techniques and approaches, breaking impasses and even marketing issues.  Quality 
mediators will share this knowledge.  They realize that there is plenty of room for more 
good mediators and will enjoy seeing a novice succeed. 
 
Persevere.  It will take some time to build your mediation practice.  You may feel it is 
hard to make your name stand out among all of the mediators with more experience and 
higher profiles.  However, if you have a modicum of talent, make the effort to learn new 
skills and have the desire and willingness to make the extra effort and go the extra mile, 
your mediation practice is likely to thrive beyond your expectations. 
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At some juncture, you will hit a tipping point at which it seems like you are suddenly 
inundated with new cases. 
 
Indeed, because you are not a known quantity, lawyers will often give you a try in the 
hope that you are the next – as yet undiscovered – superstar, still full of enthusiasm and 
not jaundiced by hundreds of mediations.  In short, your newcomer status may well give 
you a bit of an advantage over the old hands. 
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