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THE DANGERS OF PRETRIAL PUBLICITY: 
HOW A CHANGE OF VENUE SURVEY CAN HELP 
Mykol Hamilton, Ph.D. and Mary Lea Quick, M.B.A. 

 
 
 
I. THE PRESENTERS 

 
A.   Social psychologist Dr. Mykol Hamilton has carried out ten change of 

venue surveys for public and private attorneys and has performed several 
empirical research projects using experimental methods, results from 
several of the change of venue surveys, and observational data from voir 
dire proceedings. She performed surveys on cases involving the following 
defendants, among others: Lucas Goodrum, Shane Ragland, Governor 
Ernie Fletcher, Lewis "Buck" Ballard, and Dr. Steven Hall.   

 
B.   Market research expert Mary Lea Quick directed the polling and 

preliminary analysis phases in seven of Dr. Hamilton's change of venue 
surveys.  She has over twenty years' experience in market research and 
manages thousands of research surveys annually.  She is the Director of 
Qualitative Research at Thoroughbred Research Group, Inc., in 
Louisville, Kentucky.  

 
II.   OVERVIEW 

 
In this session we will describe the change of venue survey process – from 
writing survey questions through survey administration, data analysis, report 
generation, and expert witness testimony.  In addition, Dr. Hamilton will discuss 
her research on the difficulty of rehabilitating jurors who have been exposed to 
pretrial publicity, the perils of "pre-habilitation" in voir dire, and solutions to some 
of these problems. 
 

III.  WHY SEEK A CHANGE OF VENUE?   
 
A. Consider asking for a change of venue in high profile cases especially if 

the publicity is negative and sensationalistic and you suspect it has 
created bias against your client.   

 
B.  Moving the trial should increase the likelihood of a fair trial for your client.  
 

IV. WHY IS A CHANGE OF VENUE SURVEY OFTEN NECESSARY? 
 
A. Judges generally do not want the expense and inconvenience of moving 

a trial, so strong arguments by attorneys about bias may not convince 
them to change the venue.  

 
B. Trying a case in the original venue generally helps the prosecution, so 

prosecutors are likely to fight a venue change. 
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C. Evidence of media coverage and community awareness is not legally 
sufficient to mandate a change of venue.  You must also demonstrate that 
pretrial publicity has tainted local jurors. 

 
D. A change of venue survey is designed to reveal not only exposure to 

information about a case but also specific types of bias. 
 

V. HOW DO I GET A CHANGE OF VENUE SURVEY DONE?  
 
A.  Obtain an Order of Funds from the presiding judge. 
 
B.  Hire a reputable and qualified jury consultant and polling company. 
 

VI.   WHAT SHOULD I LOOK FOR IN CHANGE OF VENUE SURVEY EXPERTS?   
 

A. Prior experience in change of venue studies (jury consultant and polling 
company). 

 
B.  Expertise in questionnaire construction (jury consultant and polling 

company).  For  example, experts who know how to: 
 

1.  Construct good, revealing questions;  
 
2.  Avoid order effects, leading questions, loaded questions, other 

pitfalls. 
 

C. Expertise in telephone survey (polling company).  For example, experts 
who know how to: 

 
1.  Obtain a representative sample; 
 
2.  Train callers to ask questions objectively; 
 
3.  Compile data and perform preliminary analyses. 
 

D.  Expertise in inferential and descriptive data analysis (jury consultant). 
 
E. Expertise in the social psychological forces that influence jurors (jury 

consultant). 
 
F.  Willingness to present results and methodology in court (jury consultant 

and polling company). 
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VII. WHAT SHOULD A CHANGE OF VENUE QUESTIONNAIRE MEASURE? 
 
A.  Screening Questions 
 

   Respondents' jury eligibility: 
 

a.  Eighteen and over and reside in county of interest;  
 
b.  Registered to vote or valid KY driver’s license. 
 

B.  Survey Questions 
 

1.  Familiarity with the crime: 
 

a.  Heard or read about the case; 
 
b.  Know or recognize defendant’s name; 
 
c.  Know details of the case; 
 
d.  Recognize true vs. false statements about the case; 
 
e. Regardless of their truth or falsehood, recognize state-

ments that have appeared in media coverage of the case. 
 

2.  Sources of information about the case.  For example: 
 

a.  Newspaper; 
 
b.  Television; 
 
c.   Internet; 
 
d.   Radio. 
 

3.  Opinion questions, for example:   
 

a.  Defendant’s guilt/innocence; 
 
b.  Perceptions of community pressure; 
 
c.  Death penalty attitudes. 
 

4.  Demographic questions: 
 

a.  Age; 
 
b.  Race; 
 
c.  Gender; 
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d.  Education; 
 
e.  Income; 
 
f.  Religion. 

 
VIII.   WHAT ARE THE POLLING COMPANY'S GOALS AND STRATEGIES?  

 
A. Obtain a random sample of households, including home and/or mobile 

telephone numbers… 
 
B. …thus obtaining a statistically representative sample of the targeted 

geographic region. 
 
C. Complete approximately 400 interviews of jury-eligible adults… 
 
D. …thus reaching a confidence level of 95 percent (+/- 5 percent margin of 

error). 
 
E. Professionally trained market research interviewers conduct a ten-minute 

survey. 
 
F.  Provide the jury consultant with raw data.  
 
G. Provide the jury consultant with cross-tabulations between opinion 

responses and demographics and between familiarity responses and 
demographics. 

 
IX.   WHAT ARE THE JURY CONSULTANT'S GOALS AND STRATEGIES? 

 
A.  Full data analyses, including the following: 
 

1.  Check the representativeness of the sample (does the sample 
match U. S. Census data on age, race, income…?); 

 
2. Familiarity -- analysis of frequency data (counts) for recall and 

recognition questions.  For example: 
 

a.  Familiarity with recent crimes that happened in the county in 
question; 

 
b.  Open-ended questions to determine whether they are 

referring to your case, and if so, what they know about it;  
 
c. How closely they have been following your case; 
 
d.  Where they heard or read about your case; 
 
e.  Whether they can name the defendant; 
 
f.   Whether they recognize the defendant's name   
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g.  True-false questions to assess deeper knowledge of the 

case. 
 

3.  Guilt/innocence opinions -- frequency analyses: 
 

a.  Opinion as to the defendant's innocence or guilt – 
 

[People understand the "innocent until proven guilty" 
principle, therefore "only" 30-60 percent tend to say guilty.  
So I later ask the "water cooler" question (see immediately 
below). Another 10-20 percent admit to a guilty bias in 
response to that question.] 
 

b.  Open-ended question concerning reasons for guilt/ 
innocence opinion; 

 
c.  "Water cooler" question: Whether they would lean toward 

innocent or guilty if they had to indicate their opinion right 
now. 

 
4.  Community attitudes and community pressures – frequency 

analyses. For example:  
 

a.  Belief that the defendant will be convicted of the crime; 
 
b.  Belief that people in the local community want the 

defendant to be convicted; 
 
c.  Belief that, were the respondent to serve on the jury most 

people in the community would expect them to find the 
defendant guilty. 

 
[Even after choosing Innocent in response to the guilt/ 
innocence questions, another 5-10 percent reveal a belief 
that the community has a guilty bias.  Such a perception 
may actually reflect their own bias, provide justification for 
it, and even possibly increase it.] 
 

5.  Support for the death penalty. 
 
6.  Determine predictors of guilty bias (demographics, other opinions 

and beliefs, familiarity with the case using: 
 

a.  Further cross-tabulations; 
 
b.  Correlational analyses; 
 
c.  Statistical significance tests. 
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B.  Write a Change of Venue Survey Report in which I: 
 

1.  Document findings on the above issues; 
 
2.  Offer my expert opinion as to whether a fair jury can be seated in 

the community in question, and explain why or why not, based on: 
 

a. Degree of familiarity with the case;  
 
b. Degree of bias;  
 
c.   Perceptions of community pressure; 
 
d.   Social psychological phenomena and how they apply to 

jury fairness in general and to the current case in par-
ticular.  For example: 

 
i. Social desirability.   

 
The need to give a socially correct response – in 
this case the legally correct response – leads 
people to bury their guilty bias even in an anony-
mous telephone survey but even more so in voir 
dire.   

 
Most people aren't "lying," however, when they say 
they have no bias. Everyone knows they're sup-
posed to presume innocence and most people 
naively believe that they will be 100 percent suc-
cessful in doing so, therefore they feel that current 
biases will not affect their judgments as jurors.  But 
psychological research shows that that is far from 
true. 

 
In the courtroom, social desirability pressure is 
especially strong.  The setting is formal, the tone is 
serious.  Furthermore, a practice indulged in by 
judges and attorneys, which I call "pre-habilitation," 
even further suppresses admissions of guilty bias.  
In fact, my own scholarly research shows that voir 
dire suppresses rather than reveals most bias. 
Whereas half or more of the respondents in change 
of venue surveys are likely to say they believe a 
defendant is guilty, only a small fraction of that 
proportion usually admit to such a bias in individual 
voir dire.  Later I will discuss my voir dire research 
further.   
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ii. Community pressure.   
 
According to legal experts, community pressure is 
not trivial.  Family and friends may urge jurors to 
discuss a case and jurors may defy judicial 
instructions by following ongoing media coverage 
during the trial.  Jurors may even fall prey to the 
latest documented temptation -- a recent trial was 
halted after jurors admitted to using their smart 
phones to access internet coverage during breaks. 

 
iii. Cognitive dissonance reduction.   

 
Cognitive dissonance has a more precise meaning 
than the lay definition. It is the uncomfortable 
feeling we get when our attitudes and behaviors 
don't match.  Changing our attitudes is usually the 
easiest way to reduce or eliminate that feeling, 
because not only is it too late to change our past 
behaviors, in addition it's usually harder to change 
future behaviors than it is to change current atti-
tudes. Cognitive dissonance and attempts to 
reduce it may mean that jurors will convince them-
selves that they truly do believe in a defendant's 
guilt when in fact they just want to avoid having to 
explain an innocent verdict to a skeptical com-
munity. 

 
iv. Vivid information.   

 
Vivid information leads to harsh judgments.  Labor-
atory research shows that vivid and sensationalistic 
publicity, in contrast to pallid publicity or no publicity 
at all, leads to more guilty verdicts and more severe 
punishment.  

 
v. Source amnesia.   

 
We tend to forget the source of a memory while still 
recalling details of an event -- the frequent 
phenomenon of, "Somebody told me last week 
that…"  Source amnesia can prevent jurors, even 
those who try to follow judicial instructions, from 
discounting pretrial publicity. They may not realize 
that a particular piece of "evidence" was presented 
by a TV newscaster or a newspaper writer, 
especially when a case unfolds over an extended 
period of time. 
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vi. The backfire effect.   
 
You can't unring the bell, and furthermore, the bell 
may backfire on you, to mix metaphors. In 
Montgomery v. Commonwealth, 819 S.W.2d 713, 
717 (Ky. 1991), the Kentucky Supreme Court 
stated, “One of the myths arising from the folklore 
surrounding jury selection is that a juror who has 
made answers which would otherwise disqualify 
him by reason of bias or prejudice may be 
rehabilitated by being asked whether he can put 
aside his personal knowledge, his views, or those 
sentiments and opinions he has already, and 
decide the case instead based solely on the 
evidence presented in court and the court's in-
structions.” Moreover, psychological research 
indicates that reminders that one should disregard 
pretrial information often have the exact opposite 
effect, bringing the verboten information to the fore 
of the jurors’ memory.  

 
X.   MY SCHOLARLY RESEARCH, AND SUGGESTIONS ON HOW TO MORE 

RELIABLY UNCOVER BIAS IN VOIR DIRE 
 
A.  Based on my observational and experimental research (citations provided 

at the beginning of the references section below), I believe that social 
desirability pressure makes it extremely difficult to determine in voir dire 
whether pretrial publicity has created bias in prospective jurors.   

 
For example, based on individual voir dire transcripts from two well-
known out-of-state murder trials, and on contrasts between change of 
venue and individual voir dire admissions of bias in Hall v. 
Commonwealth, 2011 WL 5008333 (Ky. App. 2011), I found that most 
bias retreats in voir dire.  In the change of venue survey for the pontoon 
boat case, despite the fact that the survey exposed a 91 percent rate of 
familiarity with the case and excessive bias against Dr. Hall, the judge did 
not move the trial out of Boyle County.  That was of course bad news for 
Dr. Hall, but it did allow me to compare admissions of guilt bias between 
two groups from the same population -- the 400 respondents in the 
anonymous survey (low social desirability pressure) and the forty-four 
people interviewed in individual voir dire (high social desirability 
pressure).   
 
In both the archival research about the two out-of-state cases and the 
Hall case research, I found that most bias becomes invisible in voir dire.  
For instance, despite the fact that familiarity with the case was identically 
high in both groups at 91 percent, 57 percent of the survey respondents 
said they believed Hall was guilty or leaned toward guilty, but only one-
eighth as many, 7 percent, admitted to guilty bias under individual voir 
dire questioning.  I believe that such a discrepancy occurs not only due to 
the formality of the voir dire setting, which can't be helped very much, but 
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also due to the fact that judges, prosecutors, and even defense attorneys 
tend to ask leading questions and engage in premature rehabilitation, or 
what I call "pre-habilitation."  These factors, in contrast, can be helped. 

 
B.  Evidence concerning how setting, pre-habilitation, and leading 

statements/questions increase social desirability pressure, thus driving 
down admissions of bias. 

 
1.  Setting. 
 

The entire voir dire enterprise is of course very solemn and 
serious.  Scary characters surround the prospective jurors!  These 
characters hover especially close in individual voir dire.  In the Hall 
case, we sat around a small table in a tiny room.  The judge was 
at the head of the table and the interviewee sat at the other end.  
A video camera just above the judge's head stared as hard at the 
prospective juror as the judge did.  The monitor stood just behind 
and to the side of the juror.  The lead attorneys sat knee-to-knee 
with the juror on either side of the table. The defendant sat directly 
behind the lead defense attorney, within five feet of the juror, 
directly in his line of sight.  I imagine that the prospective jurors 
could not help but take the proceedings very seriously, which they 
well should have, but I also imagine that the pressure on them to 
give the "right" answers was all but overwhelming. 

 
2.  Pre-habilitation and leading statements/questions. 
 

Furthermore, before juror education and rehabilitation began, no 
attempt was made to ascertain whether potential jurors were 
biased against the defendant and/or had already made up their 
minds about his guilt or innocence.  The only stated legal purpose 
of voir dire is to reveal juror bias, yet the judge began 
rehabilitating/pre-habilitating potential jurors with his very first 
sentence.  With every juror, he introduced the process with 
statements such as these: "We're here to test your ability to set 
aside pretrial information" (emphasis mine, here and in the next 
statement) or "The purpose of this voir dire is to ask about your 
ability to set aside anything you may have heard or seen about 
this case in order to render a fair and impartial verdict."   

 
After that kind of introduction, how can we reasonably expect 
jurors to give socially undesirable but honest responses to 
subsequent bias questions?  Any admission of bias, of difficulty 
putting aside pretrial information, or of doubts about being able to 
presume innocence would feel like saying, "No, I'm unable to be 
fair because I'm a failure as a human being," or, "No, I don't plan 
to take my job as a juror seriously enough to put aside pretrial 
information," or "No, I'm a bad American citizen and I can't do the 
most basic thing an American juror is supposed to do – presume 
defendants are innocent until they are proven guilty." 
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Soon after the judge's introduction, both the prosecutor and the 
defense attorney asked questions about potential bias.  But their 
questions tended to be both pre-habilitative and leading.  For 
example: "You seem like an open-minded person, do you think 
you can set aside any information you've seen in the newspaper 
or on TV?"  
 
In a research study with Centre student Haley Siler, I posed 
various versions of bias questions to mock jurors.  We found that 
indeed people are more likely to admit bias if questioning is 
neutral rather than leading.   
 
The goal of my ongoing experiment with students Hillary Henize 
and Keely McWhorter is to pose leading vs. non-leading questions 
and use pre-habilitative vs. neutral introductions of the voir dire 
process, in mock voir dire interviews for a sensationalized murder 
case.  We hope to determine what combinations of introduction 
and questioning lead to the most and least honesty among the 
participants.  

 
3. Examples of the good/bad, low pressure/high pressure 

introductions and questions we will test, based on voir dire 
transcripts. The bad, high pressure statements and questions 
have been modified slightly for grammar and clarity: 

 
a.  Prehabilitative introduction, high social desirability 

pressure:   
 

"Voir dire is designed to determine whether 
pretrial publicity has affected your mind so 
you can't listen to the true facts." 
 
"This is about pretrial publicity, what you 
may have seen or heard and your ability to 
put that stuff aside and how it would affect 
your ability to sit on the jury and honestly 
listen to the other side or the rest of the 
story. " 

 
Nondirective introduction, low social desirability pressure:   
 

"We are here to get a feel for what you 
know or may have heard about this 
particular case." 

 
b.   Leading/pre-habilitative prosecutor question, high social 

desirability pressure:   
 

"Well, it sounds like you paid attention, you 
listened pretty well.  Was there anything you 
read or heard that you think will have an 
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effect on you and your ability to listen to the 
evidence as it’s presented by either side?" 

 
c.   Leading/pre-habilitative defense attorney questions, high 

social desirability pressure:   
 

"That’s ultimately what you folks on the jury 
will decide -- his guilt or innocence if we 
prove a case beyond a reasonable doubt.  
So has what you’ve heard already caused 
you to make up your mind one way or the 
other?"   

 
"You seem like a pretty independent 
person, do you listen to the evidence?" 

 
d.  Nondirective attorney questions, low social desirability 

pressure:   
 

"Have you seen some of the publicity about 
the case?  Do you think any of the media 
coverage makes ____ look guilty?"    
 
"If you had to say right now that you lean 
one way or the other about ____'s guilt or 
innocence, which way would you lean?"    
 
"Have heard any of your friends/family/ 
workmates talking about the case?  Does it 
seem that some of them think ____ is guilty 
or innocent?  What do you think?"  
 

Even nondirective, non-pre-habilitative introductions and 
questions will not eliminate social desirability pressure.  
But they should come closer to doing so than the usual 
practices do.  And, assuming that unbiased questioning 
leads at least some jurors to reveal at least some bias, 
there's plenty of time for redeemable jurors to be educated 
and rehabilitated once their (we hope mild) biases have 
become apparent.  

 
XI.   ONE FINAL WORD 

 
If a judge denies your funding request for a change of venue survey, you might 
be able to put the door-in-the-face phenomenon to work for you.  That's like when 
you ask your mom for $50 and she says no, so you ask for $5 instead and now 
she's more likely to give you the $5 than she would have been without the $50 
request.  In this circumstance, ask for survey funds, get turned down, then ask 
the judge to allocate just enough funds to hire a jury consultant to testify about 
research concerning the importance of moving a trial if the case has been 
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sensationalized by the media.  Perhaps empirically based arguments from an 
expert witness would be more convincing than an attorney's arguments.   

 
In addition, if I were to testify concerning my own research on the correctable 
social desirability pressure judges and attorneys bring to voir dire, I might 
succeed in putting a bug in the judge's ear about how NOT to conduct voir dire 
interviews, whether they take place in the original venue or a new one.   
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