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A NOTE CONCERNING THE PROGRAM MATERIALS 
 
 

 The materials included in this Kentucky Bar Association Continuing Legal 
Education handbook are intended to provide current and accurate information 
about the subject matter covered.  No representation or warranty is made 
concerning the application of the legal or other principles discussed by the 
instructors to any specific fact situation, nor is any prediction made concerning 
how any particular judge or jury will interpret or apply such principles.  The proper 
interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner.  The faculty and staff of 
this Kentucky Bar Association CLE program disclaim liability therefore.  Attorneys 
using these materials, or information otherwise conveyed during the program, in 
dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
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PRACTICAL PROBLEMS FROM EVERYDAY MALPRACTICE 
Asa P. "Pete" Gullett III 

 
 
 
I. INTRODUCTION 

 
We have selected video vignettes from several different presentations. Each is 
aimed at highlighting the ethical and malpractice pitfalls that arise at different 
stages of representation. The first is an initial interview with potential clients in a 
complex pharmaceutical case.  The second is a client interview during the early 
stages of a case. The third is an attorney seeking advice after his client has 
created an ethical dilemma during his deposition. The last one is a discussion of 
a possible conflict of interest between two partners in the same firm. 
 

II. AMANDA KUMAR'S CASE 

 
A.  One 

 
1.  What level of certainty must a lawyer have before threatening a 

lawsuit? How could Will and Annie go about getting more 
information? 

 
2.  Can a lawyer sue a company in an industry when his or her 

spouse is an officer of another company in that industry? Must the 
lawyer tell the client about the relative? When?  

 
3.  Can a lawyer represent both a parent and a child when both have 

a claim against a common adversary but where the child may 
have an independent claim against the parent arising out of the 
same facts?  

 
B.  Two 

 
1.  Although rules like Rule 11 of the Federal Rules of Civil Procedure 

impose certain knowledge or belief requirements for filing a law-
suit, no rule explicitly limits a lawyer's right to threaten a lawsuit, 
even if the lawyer has inadequate information to commence it. 
Model Rule 4.4 does say that a lawyer "shall not use means that 
have no substantial purpose other than to embarrass, delay, or 
burden a third person," but this rule has not been applied to forbid 
threats of legal action. Under appropriate circumstances, of 
course, bringing a meritless action may subject the lawyer or a 
client to malicious prosecution claims.  In threatening legal action, 
a lawyer must avoid violating Rule 4.3, discussed below. Rule 3.1, 
which forbids a lawyer to "bring or defend a proceeding, or assert 
or controvert an issue therein, unless there is a basis for doing so 
that is not frivolous," would not encompass mere threats. The 
jurisdiction's extortion statute should also be consulted.  
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2.  At the point that Sonya Kumar speaks with Will and Annie, Annie 
doesn't know which, if any, drug company might be involved in 
Sonya's claim. It could be her husband's. But at this point, I don't 
think she has to do anything other than stay aware of the problem. 
If, as it turns out, her husband's company is not the manufacturer 
of the pill, Annie is not prevented from proceeding with the 
representation. Nor would her husband's position require her to 
get Sonya's consent under Rule 1.7(b). The only exception to this 
might be if the theory of liability, if successful, would harm her 
husband's company in its own matters. It should be worthwhile to 
discuss what Annie's responsibility would be if it turns out that the 
manufacturer is indeed the company for which her husband works 
or if the theory of liability could, if successful, hurt her husband's 
company. Then, of course, she would have a Rule 1.7(b) conflict. 
Her "representation of" Sonya "may be materially limited" by her 
responsibilities to her husband or her own interests. Depending on 
the facts, consent may be possible under Rule 1.7(b)(1) and (2).  
Annie should remember that she is dealing with an unsophisti-
cated client. That will affect both whether consent is feasible and 
how it should be secured. 

 
3.  Annie and Will appear prepared to represent both Sonya and 

Amanda. Indeed, as the tape progresses, that is exactly what they 
do. Yet there is no indication that they have considered the 
possibility that Sonya and Amanda may have conflicting interests. 
Whether they do have conflicting interests may depend upon the 
jurisdiction's rules regarding intrafamily torts. For example, 
Amanda may have a claim against her mother for giving her medi-
cine prescribed for another. As the story proceeds, there is no 
indication that Annie and Will consider this possibility. Nor do they 
make any effort to identify the portion of any settlement that will go 
to Sonya and the portion that will go to Amanda. Rule 1.8(g) 
forbids aggregate settlements on behalf of co-clients absent 
certain precautions. Each client must consent "after consultation, 
including disclosure of the existence and nature of all the 
claims…involved and of the participation of each person in the 
settlement." Could Sonya consent for Amanda when the two have 
inconsistent interests? This may depend on the law of the juris-
diction. 

 
III. SILENT ALARM 
 

Scene 2:  Who's In Charge Here? (Time 5:35) 
Cast of Characters:  George Townsend, Joe Cason 
Location:  Joe Cason's law office 

 
In this scene, plaintiff George Townsend comes to his lawyer, Joe Cason, with a 
definite strategy for approaching the case. The problem is that the strategy, while 
consistent with the "fighter" approach discussed in Scene 1, seems to Cason to 
be misguided and dangerous.  
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A.  Kentucky Rules of Professional Conduct and Discussion Guide 
 

1.  As you view the video consider these questions: 
 

a.  Who has the ultimate say on how case strategy and tactics 
will be employed – lawyer or client? What unilateral 
authority does a lawyer have over case management? 

 
b.  How far does zealous representation go? Is a lawyer obli-

gated to do everything legal and ethical a client demands 
even if this is counterproductive in the lawyer's opinion? 

 
c.  Is it unethical to launch a paper war combined with delay-

ing tactics, hard ball responses on opposition requests for 
continuances, and insufficient and artful responses to 
discovery requests? Always? Never?  Sometimes?  Is this 
malpractice?  

 
d.  Is seeking to remove a perceived unsympathetic trial judge 

by novel means an option in zealously representing a 
client? 

 
e.  In discussing trial tactics with Client George should Lawyer 

Joe have considered his firm's relationship with opposing 
counsel's firm and the fact that they had sent Joe's firm 
business? Should he have told this to Client George? 

 
f.  Does Lawyer Joe have a basis to withdraw at this point in 

the representation? If so, what are his obligations when 
withdrawing? How should he communicate the disengage-
ment decision? What is his malpractice exposure, if any, at 
this point? 

 
2.  Pertinent Kentucky Rules of Professional Conduct. 

 
a.   Rule 1.2 Scope Of Representation:  

 
(i) A lawyer shall abide by a client's decision con-
cerning the objectives of representation, subject to 
paragraphs (c), (d) and (e), and shall consult with the 
client as to the means by which they are to be 
pursued. A lawyer shall abide by a client's decision 
whether to accept an offer of settlement of a matter. In a 
criminal case, the lawyer shall abide by the client's deci-
sion, after consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and whether the client 
will testify. 
 
(ii) A lawyer's representation of a client, including repre-
sentation appointment, does not constitute an endorse-



4 

ment of the client's political, economic, social or moral 
views or activities.  
 
(iii) A lawyer may limit the objectives of the representation 
if the client consents after consultation.  
 
(iv) A lawyer shall not counsel a client to engage, or assist 
a client, in conduct that the lawyer knows is criminal or 
fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or 
application of the law. 
 
(v) When a lawyer knows that a client expects assistance 
not permitted by the rules of professional conduct or other 
law, the lawyer shall inform the client regarding the 
relevant limitations on the lawyer's conduct. 

 
b.   Comments to Rule 1.2:  

 
(i) Both lawyer and client have authority and responsibility 
in the objectives and means of representation. The client 
has ultimate authority to determine the purposes to be 
served by legal representation, within the limits imposed by 
law and the lawyer's professional obligations. Within 
those limits, a client also has a right to consult with 
the lawyer about the means to be used in pursuing 
those objectives.  At the same time, a lawyer is not 
required to pursue objectives or employ means simply 
because a client may wish that the lawyer do so. A 
clear distinction between objectives and means sometimes 
cannot be drawn, and in many cases the client-lawyer 
relationship partakes of a joint undertaking. In questions 
of means, the lawyer should assume responsibility for 
technical and legal tactical issues, but should defer to 
the client regarding such question as the expense to 
be incurred and concern for third persons who might 
be adversely affected. Law defining the lawyer's scope of 
authority in litigation varies among jurisdictions.  
 
(ii) A lawyer is required to give an honest opinion about the 
actual consequences that appear likely to result from a 
client's conduct. 

 
c.   Rule 2.1 Advisor: "In rendering advice, a lawyer may refer 

not only to law but to other considerations such as moral, 
economic, social and political factors that may be relevant 
to the client's situation." 
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d.   Comment 1 to Rule 1.3 Diligence: "A lawyer should pursue 
a matter on behalf of a client despite opposition, obstruc-
tion, or personal inconvenience to the lawyer, and may 
take whatever lawful and ethical measures are required to 
vindicate a client's cause or endeavor. A lawyer should 
act with zeal in advocacy upon the client's behalf. 
However, a lawyer is not bound to press for every 
advantage that might be realized for a client. A lawyer 
has professional discretion in determining the means by 
which a matter should be pursued." 

 
e.   Rule 3.1 Meritorious Claims and Contentions: "A lawyer 

shall not knowingly bring or defend a proceeding, or 
assert or controvert an issue therein, unless there is a 
basis for doing so that is not frivolous, which includes a 
good faith argument for an extension, modification or 
reversal of existing law.  A lawyer for the defendant in a 
criminal proceeding, or the respondent in a proceeding that 
could result in incarceration, may nevertheless so defend 
the proceeding as to require that every element of the case 
be established." 

 
f.   Comment (1) to Rule 3.1: "The advocate has a duty to use 

legal procedure for the fullest benefit of the client's cause, 
but also a duty not to abuse legal procedure. The law, 
both procedural and substantive, establishes the limits 
within which an advocate may proceed. However, the law 
is not always clear and never is static. Accordingly, in 
determining the proper scope of advocacy, account must 
be taken of the law's ambiguities and potential for change." 

 
g.  Rule 3.2 Expediting Litigation: "A lawyer shall make 

reasonable efforts to expedite litigation consistent with the 
interests of the client." 

 
h.  Comment (1) to Rule 3.2: "Dilatory practices bring the 

administration of justice into disrepute. Delay should not be 
indulged merely for the convenience of the advocates, or 
for the purpose of frustrating an opposing party's attempt 
to obtain rightful redress or repose. It is not a justification 
that similar conduct is often tolerated by the bench and 
bar. The question is whether a competent lawyer 
acting in good faith would regard the course of action 
as having some substantial purpose other than delay. 
Realizing financial or other benefit from otherwise improper 
delay in litigation is not a legitimate interest of the client." 

 
i.  Rule 3.4(d) Fairness to Opposing Party and Counsel: "A 

lawyer shall not … in pretrial procedure knowingly or in-
tentionally make a frivolous discovery request or deliber-
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ately fail to make a reasonably diligent effort to comply with 
a legally proper discovery request by an opposing party…"  

 
j.   Rule 1.16 (b) Declining or Terminating Representation: 

"…a lawyer may withdraw from representing a client if 
withdrawal can be accomplished without material adverse 
effect on the interests of the client, or if…  

 
(i) The client persists in a course of action involving the 
lawyer's services that the lawyer reasonably believes is 
criminal or fraudulent… 

 
(ii) The client insists upon pursuing an objective that the 
lawyer considers repugnant or imprudent…" 

 
III.  PINOCCHIO 
 

A.  Candor toward the Tribunal: Pinocchio's Lawyer – Client Confidentiality-
Fraud-Lawyer Misconduct 

 
1.  Since Pinocchio told the literal truth, is this a case of perjury? 
 
2.  Has Pinocchio committed fraud with his disingenuous answer at 

the deposition? 
 
3.  Has Pinocchio's lawyer committed fraud? Does he have a duty to 

take corrective measures? If so, what happens to client confi-
dentiality? 

 
4.  Is the best course of action for Pinocchio's lawyer to just settle the 

case quickly? 
 
5.  Sidebar issues:  

 
a.  What duty does a Kentucky lawyer have to preserve 

evidence marked at a deposition? 
 
b.  Is withdrawal a permissible way out for Pinocchio's lawyer? 

 
B.  Pertinent Kentucky Rules of Professional Conduct 

  
1.  Rule 3.3 Candor toward the Tribunal. 

 
(a) A lawyer shall not knowingly:  

 
(i) Fail to disclose a material fact to the tribunal when 
disclosure is necessary to avoid a fraud being perpetrated 
upon the tribunal;  
 

(b) The duties stated in paragraph (a) continue to the conclusion 
of the proceeding, and apply even if compliance requires dis-
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closure of information otherwise protected by Rule 1.6 [Client 
Confidentiality]. 
 

  … 
 

2.  Terminology. 
 

(a) "Fraud" or "fraudulent" denotes conduct having a purpose to 
deceive and not merely negligent misrepresentation or failure 
to apprise another of relevant information. (emphasis added)  

 
3.  Rule 1.2 Scope of Representation. 

 
  … 
 

(a) A lawyer shall not counsel a client to engage, or assist a client, 
in conduct that the lawyer knows is criminal or fraudulent, but a 
lawyer may discuss the legal consequences of any proposed 
course of conduct with a client and may counsel or assist a client 
to make a good faith effort to determine the validity, scope, 
meaning or application of the law. 
  
(b) When a lawyer knows that a client expects assistance not 
permitted by the rules of professional conduct or other law, the 
lawyer shall inform the client regarding the relevant limitations on 
the lawyer's conduct. 

 
4.  Rule 1.6 Confidentiality of Information. 

 
(a) A lawyer shall not reveal information relating to representation 
of a client unless the client consents after consultation, except for 
disclosures that are impliedly authorized in order to carry out the 
representation, and except as stated in paragraph (b). 
 
(b) A lawyer may reveal such information to the extent the lawyer 
reasonably believes necessary: 
 

(1) To prevent the client from committing a criminal act that 
the lawyer believes is likely to result in imminent death or 
substantial bodily harm; or 
 
(2) To establish a claim or defense on behalf of the lawyer 
in a controversy between the lawyer and the client, to 
establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any pro-
ceeding concerning the lawyer's representation of the 
client; or  
 
(3) To comply with other law or a court order. 
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C.  Pinocchio's Lawyer 
 

1.  Focus: Candor toward the Tribunal; Confidentiality; Fraud; 
Misconduct 

 
a. Colombo/EBT. 
 
b. Some unusual facts raise question of candor toward the 

tribunal – "a lawyer shall not knowingly fail to disclose a 
material fact to the tribunal when disclosure is necessary to 
avoid a fraud being perpetrated upon the tribunal"  

 
2.  Flow of discussion. 
 

a. Was this perjury? 
 
b. Was this fraud? (mere negligent representation or failure to 

apprise of relevant info? Or "purpose to deceive?" Client's 
or Lawyer's?) 

 
c. What duty does Lawyer have to take corrective action? 
 

i. Is a deposition. 
 
ii. Client confidentiality. 
 
iii. What duty to investigate? 
 
iv. What about change in the law? 
 
v. What are the tactical implications of telling or letting 

it ride? (case dispositive) (opposing lawyer's 
responsibility?) 

 
d. Why not just settle and finesse the ethics issue? 
 
e. What corrective actions are available to the lawyer? 
 

i. Remonstrate with client. 
 
ii. Withdraw (noisy). 
 
iii. Reveal. 

 
3.  Recap: 
 

a. If no fraud, no ethical duty to correct – settlement OK. 
 
b. Candor rule trumps client confidentiality rule. 
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c. Lawyer cannot participate in fraud – if affirmative misrepre-
sentation, corrective action or withdraw (rule #1 – if either 
you or the client is going to jail/make sure it's the client). 

 
d. Rule applies to law as well as facts. 
 
e. If you go along with client in questionable situations you 

have "hocked your practice" to him. 
 

4.  Rule 8.3 Misconduct. 
 

a)  It is professional misconduct for a lawyer to: 
 

i) Violate or attempt to violate the rules of professional 
conduct, knowingly assist or induce another to do so, or do 
so through the acts of another; 
 
ii) Engage in conduct involving dishonesty, fraud, deceit or 
misrepresentation. 

 
IV.  TOYOTA  
 

The following outline provides the key questions raised in each video presen-
tation along with pertinent comments on the issues and reference to the 
applicable Kentucky Rules of Professional Conduct.  

 
A.  Real Estate Conflicts of Interest – Toyota Comes to Town! – Dual Repre-

sentation – Imputed Disqualification – Termination of the Engagement 
 

1.  Are the lawyers in this firm disqualified from representing one 
client or the other? Both? 

 
2.   Are the clients' interest directly adverse? Is it feasible to get 

informed consent for dual representation? 
 
3.  How might this "coincidence" have been better controlled through 

firm client intake procedures? Lawyer awareness? 
 
4.  Sidebar issues:  
 

a.  In declining representation, what information should the 
client be given? 

 
b.  Should the client be referred to another lawyer? By name? 
 
c.  What if the firm's lawyers were contacted by a buyer and 

seller of real estate for closing only after a sales contract 
had been executed without benefit of representation by 
either party? 
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d.  What is the potential for a malpractice claim even if the firm 
withdraws from representing both parties immediately with 
no specific disclosures to either? 

 
B.  Pertinent Kentucky Rules of Professional Conduct 

 
1.  Rule 1.7 Conflict of Interest: General Rule. 

 
(a) A lawyer shall not represent a client if the representation of 
that client will be directly adverse to another client, unless:  

 
(i) The lawyer reasonably believes the representation will 
not adversely affect the relationship with the other client, 
and;  

 
(ii) Each client consents after consultation. 

 
(b) A lawyer shall not represent a client if the representation of 
that client may be materially limited by the lawyer's responsibilities 
to another client or to a third person, or by the lawyer's own 
interests, unless: 
 
. . . 

 
C.  Toyota Comes to Town! – 

 
1.  Focus: Conflicts of Interest; Dual Rep; Imputed Disqualification; 

Termination of Engagement 
 

A real estate rep gets complicated in a hurry when both the seller 
and buyer seek a firm's services.  

 
2. Flow of discussion: 

 
a. May firm represent both buyer & seller? 

 
i. Are parties directly adverse? If no, is representation 

materially limited?  
 
ii. Will disclosure & consent resolve any conflict? One 

shot at it! 
 

b. How might DC have resolved the conflict? 
 
c. What are the standards for seeking "disclosure and 

consent"? 
 

i. Reasonable belief client not adversely affected. 
 
ii. Cannot properly ask for consent if disinterested 

lawyer would conclude that client should not 
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consent under the circumstances (representing 
employee for embezzlement and employer seeking 
recovery under the fidelity bond unthinkable). 

 
iii. Adequate consultation – communication of informa-

tion reasonably sufficient to permit the client to 
appreciate the significance of the matter in question 
i.e. multiple representation sought and risk and 
advantages. 

 
iv. Independent counsel required? 
 
v. What is test for disclosure and consent resolution? 

(reasonably believe no antagonistic, differing or 
divergent interest, generally aligned) 

 
d. May firm represent one or other? 

 
i. Which prospective client do you drop? 
 
ii. Mere scrivener approach the answer? 

 
e. How should firm disengage or decline representation? 

 
i. Are they both already clients? 
 
ii. Withdrawal (give notice/cooperate with new lawyer) 

or declination of an engagement (only duty is confi-
dentiality)?  

 
iii. What information given each? Refer to another 

lawyer? By name?  
 

f.   Is this instant malpractice? Term/no info- seller (dbl x) 
buyer (red flag). 

 
g. How do you avoid this situation? Formal and instant con-

flict checks. 
 

3. Recap: 
 

a. Analyze conflicts following of rule – not stink test –, RPC 
1.7. 

 
b. Different duties are owed potential clients v. clients. 
 
c. Must understand your responsibility when terminating a 

representation.  
 



12 

d. All firms must have routine client intake procedures – 
length of engagement/conflict check. New client v. new 
matter sensitivity. 

 

 Imperfect law is practiced everyday (not malpractice) – when 
things don't turn out to the client's satisfaction or not as well 
as they should have – any conflict, no matter how irrelevant, 
supplies motive for what were really innocent acts – but there 
was a poor result. 

 
(1) The lawyer reasonably believes the representation will 
not be adversely affected; and 
 
(2) The client consents after consultation. When represen-
tation of multiple clients in a single matter is undertaken, 
the consultation shall include explanation of the implica-
tions of the common representation and the advantages 
and risks involved.  

  
4.   Rule 1.10 Imputed Disqualification: General Rule. 

  
(a) While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing 
alone would be prohibited from doing so by Rules 1.7, 1.8(c), 1.9 
or 2.2. 

 
5.  Rule 1.16 Declining or Terminating Representation. 

 
(a) Except as stated in paragraph (c), a lawyer shall not represent 
a client or, where representation has commenced, shall withdraw 
from the representation of a client if: 

 
(1) The representation will result in violation of the rules of 
professional conduct or other law; 

 
(b) Upon termination of representation, a lawyer shall take steps 
to the extent reasonably practicable to protect a client's interests, 
such as "giving reasonable notice to the client, allowing time 
for employment of other counsel, surrendering papers and 
property to which the client is entitled and refunding any advance 
payment of fee that has not been earned." (Emphasis added) 
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