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A NOTE CONCERNING THE PROGRAM MATERIALS 
 
 

 The materials included in this Kentucky Bar Association Continuing Legal 
Education handbook are intended to provide current and accurate information 
about the subject matter covered.  No representation or warranty is made 
concerning the application of the legal or other principles discussed by the 
instructors to any specific fact situation, nor is any prediction made concerning 
how any particular judge or jury will interpret or apply such principles.  The proper 
interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner.  The faculty and staff of 
this Kentucky Bar Association CLE program disclaim liability therefore.  Attorneys 
using these materials, or information otherwise conveyed during the program, in 
dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
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CORPORATE LAW UPDATE 
Rick G. Alsip and Robert A. Heath1 

 
 
 
I. UPDATE ON THE JUMPSTART OUR BUSINESS STARTUPS (JOBS) ACT 
 

This Act was signed into law April 5, 2012.2  The purpose of the Act was to 
jumpstart the economy by increasing small businesses, startups and 
entrepreneurs’ access to capital so they will grow and create more jobs (i.e., 
reduce the regulatory burden on financing companies).  At the time of its 
passage, it received widespread bipartisan support.  President Obama declared, 
"This bill represents exactly the kind of bipartisan action we should be taking in 
Washington to help our economy." 
 
The main provisions of the Act are as follows: 
 
A. Emerging Growth Companies 
 

Proponents of the Act pointed to a marked decrease in IPOs since 2001, 
which they blamed in part on the increased regulatory burden faced by 
public companies, including the requirements of Sarbanes-Oxley.  The 
Act creates a transitional on-ramp for a new category of companies to go 
public and access the public company capital markets.  These "emerging 
growth companies" are defined under the Act as companies with less 
than $1 billion in annual gross revenues as of their most recently 
completed fiscal year. A company ceases to be an emerging growth 
company upon the earliest to occur of four events: (i) the last day of the 
fiscal year that its revenues equal or exceed $1 billion; (ii) the fifth 
anniversary of the first sale of common stock by the company under a 
registration statement filed under the Securities Act of 1933, as amended; 
(iii) the date on which company has issued more than $1 billion in non-
convertible debt during the prior three year period; or (iv) the date on 
which the company becomes a large accelerated filer under the 
Securities Exchange Act of 1934, as amended (i.e., it has public float of at 
least $700 million).  The Act provides that a company that qualifies as an 
emerging growth company will be subject to less disclosure requirements 
and restrictions when that company initially goes public and for some 
period thereafter while the company retains its status as an emerging 
growth company.  Examples of the reduced burdens on an emerging 
growth company include only having to provide two years rather than 
three years of audited financial statements, the ability to test the waters 
with qualified institutional buyers and institutional accredited investors 
pre-IPO, being able to initially submit the company's registration 

                                                 
1
 Mr. Alsip and Mr. Heath are each partners of Wyatt, Tarrant & Combs, LLP and practice out of 

its Louisville, Kentucky office.  Many of the cases discussed in this outline have been reported on 
in various publications, including The Business Lawyer and BNA Mergers & Acquisitions Law 
Report.   
 
2
 See http://www.gpo.gov/fdsys/pkg/BILLS-112hr3606enr/pdf/BILLS-112hr3606enr.pdf. 
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statement to the SEC confidentially, and not being required to have the 
company's independent auditor do an attestation as to the company's 
assessment of its internal controls (i.e., the most expensive provision of 
Sarbanes-Oxley).   

 
This portion of the Act was effective immediately.  However, so far, it 
does not appear the Act has increased the number of IPOs.  Further, an 
article in the Wall Street Journal said a recent survey of investment banks 
found only 29 percent of the bankers thought the Act had increased the 
number of IPOs.  Others took issue with the provision that allowed an 
emerging growth company to file its registration statement confidentially 
and test the waters with qualified institutional buyers and institutional 
accredited investors, noting many of their clients were not willing to look 
at those deals until the company committed publicly to an offering.3 

  
B. Private Company Flexibility and Growth 
 

Interestingly, while on the one hand the Act was intended to encourage 
and make it easier for companies to go public, another portion of the Act 
which also became effective immediately makes it easier for a company 
to stay private longer.  Prior to the Act, Section 12(g) of the Securities 
Exchange Act of 1934, as amended, required a company to register with 
the SEC if the company had a class of equity securities held of record by 
more than 500 persons and had total assets exceeding $10 million.  Now, 
the threshold will be total assets in excess of $10 million and a class of 
equity securities held of record by either 2,000 persons or 500 persons 
who are not accredited.  For banks and bank holding companies, the 
threshold is now total assets in excess of $10 million and a class of equity 
securities held of record by 2,000 persons, and a bank and bank holding 
company can deregister if that class of equity securities becomes held of 
record by less than 1,200 persons (whereas for other companies the 
same deregistration threshold of 300 persons that existed prior to the Act 
still applies).  For all companies, securities held by persons who received 
securities pursuant to an employee compensation plan in exempt 
transactions are not included in measuring the new thresholds nor will 
securities held by persons that were acquired pursuant to the new 
crowdfunding exemption be included.  While it will be interesting to see 
what impact these changes have on other companies, these changes 
were a big win for community banking organizations who often have large 
shareholder bases but do not want to become public companies.   

 
C. Improvements to Regulation A 
 

Prior to the Act, Regulation A under the Securities Act of 1933, as 
amended, provided an exemption from registration under that Act for 
mini-public offerings of up to $5 million.  The exemption however was 
rarely used because of the limit on the total offering amount as well as the 
offering not being exempt from state securities law compliance.  The Act 

                                                 
3
 See Chris Dieterich, "Few IPO Jobs from JOBS Act," Wall Street Journal, available at 

http://online.wsj.com/article/SB10001424127887324624404578257512632934202.html.   
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tries to breathe new life in this exemption by increasing the offering size 
to up to $50 million and providing for preemption of state securities laws 
in certain situations.  The new exemption will require, among other things, 
an offering statement to be filed with the SEC and periodically updated as 
well as audited financials.  The new exemption is to be implemented by 
SEC regulation, and the Act imposes no deadline on when the SEC must 
adopt those implementing regulations.   

 
D. Crowdfunding 
 

The portion of the Act that received the most publicity is not surprisingly 
its most controversial.  The Act created a new exemption from registration 
under the Securities Act of 1933, as amended, for offerings of up to 
$1,000,000 in the aggregate sold during any twelve-month period (not 
limited to sales under the crowdfunding exemption).  Individual investor 
limits apply and limit how much an investor can invest based on the 
investor's annual income or net worth.  An investor can invest up to the 
greater of $2,000 or 5 percent of the investor's annual income or net 
worth, as applicable, if investor's annual income or net worth is less than 
$100,000, or the investor can invest up to 10 percent of the investor's 
annual income or net worth, as applicable, up to a maximum of $100,000, 
if investor's annual income or net worth equals or exceeds $100,000.  
Transactions must be conducted through a broker or funding portal and 
certain disclosure, registration and other requirements will apply.    

 
The Act required the SEC to adopt implementing regulations for the new 
crowdfunding exemption within 270 days of enactment of the Act.  That 
date has since passed and the SEC has not yet issued any proposed 
rules or given a target date for this rulemaking. 

 
E. Regulation D Changes 
 

The provision of the Act that will probably have the most impact on 
companies and attorneys is a change to Regulation D.  Regulation D is a 
series of exemptions from registration under the Securities Exchange Act 
of 1933, as amended.  By far the most commonly used exemption from 
registration is a Rule 506 private placement offering under Regulation D.  
One of the historical requirements of a Rule 506 offering under 
Regulation D is that the issuer may not engage in any general solicitation 
or general advertising in connection with the offering.  This prohibited not 
only media advertisements of an offering but was also interpreted, at least 
by the SEC, to arguably require that the issuer have a preexisting 
relationship with the offerees. The Act eliminates the ban on general 
solicitation and general advertising for a Rule 506 offering if all of the 
purchasers in the offering are accredited investors and the issuer has 
taken reasonable steps to verify that the investors are accredited.  A 
similar change is to be made to Rule 144A under the Securities Act of 
1933, as amended. 

 
The SEC was to have adopted rules to implement this provision in June 
2012.  The SEC however did not issue proposed rules until August 2012.  
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In those proposed rules, the SEC did not propose a bright line test but 
proposed that the reasonable steps an issuer must take to verify all the 
purchasers in the offering are accredited depends on the facts and 
circumstances, taking into account the nature of purchaser and type of 
accredited investor the investor claims to be, the amount and type of 
information the issuer has about the purchaser, and the nature of the 
offering and its terms such as a minimum investment amount.  The SEC 
has not given a target date for this final rulemaking. 

 
F. Conclusion 
 

As of the date of submission of this outline, much of the JOBS Act 
remains in limbo as we await SEC rulemaking to implement those 
portions.  Mary Jo White, the recently appointed SEC Chairwoman, has 
vowed action on the JOBS Act.  It remains to be seen what impact, if any, 
the JOBS Act will ultimately have on making it easier for companies to 
raise capital.   

 
II. RECENT CORPORATE CASES  
 

A. Kentucky Cases  
 

1. New piercing the veil test in Kentucky – Inter-Tel Technologies, 
Inc. v. Linn Station Properties, LLC, 360 S.W.3d 152 (Ky. 2012) – 
This case involved a landlord that obtained a default judgment 
against its corporate tenant.  After the landlord could not enforce 
the judgment because the tenant had no assets, the landlord sued 
the tenant's immediate parent and grandparent corporations under 
a piercing the corporate veil theory.  The trial court and Kentucky 
Court of Appeals sided with the landlord and the Kentucky 
Supreme Court affirmed.   

 
The Kentucky Supreme Court noted that there are three basic 
approaches to veil-piercing: (i) the instrumentality theory; (ii) the 
alter ego theory; and (iii) the equity formulation theory.  Noting that 
the alter ego theory is the most common approach in other 
jurisdictions, the Kentucky Supreme Court said that theory 
requires the plaintiff to satisfy two prongs: first, that the 
corporation is not only influenced by its owners but there is such 
unity of ownership and interest that the separateness between the 
corporation and its owners has ceased; and, second, that 
treatment of the corporation as a separate entity would sanction a 
fraud or promote injustice. 

 
The Kentucky Supreme Court noted the prior leading case on veil-
piercing in Kentucky was White v. Winchester Land Development 
Corp., 584 S.W.2d 56 (Ky. App. 1979), which stated a five factor 
test.  Relying on a Seventh Circuit case interpreting Illinois law, 
the Court then adopted the following factors that should be 
analyzed to determine whether the first prong of the alter ego test 
was satisfied: 
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a. Inadequate capital; 
 
b. Failure to observe corporate formalities; 
 
c. Nonfunctioning of other officers or directors; 
 
d. Absence of corporate records; 
 
e. Diversion of assets to a stockholder or other person to the 

detriment of creditors; 
 
f. Failure to maintain arm's length relationship among related 

entities; 
 
g. The corporation is a mere facade for the operation of the 

dominant shareholders;  
 
h. Failure to issue stock; 
 
i. Nonpayment of dividends; 
 
j Insolvency of debtor corporation;  
 
k. Commingling of funds. 

 
In looking at whether a parent corporation should be liable for the 
debts of its subsidiaries, the Kentucky Supreme Court also 
identified the following from a treatise as factors that should be 
considered: 

 
a. Does the parent own most or all of the subsidiary's stock? 
 
b. Are there common directors/officers? 
 
c. Does the parent finance the subsidiary? 
 
d. Did the parent subscribe to all of the capital stock or 

otherwise cause its formation? 
 
e. Does the subsidiary have grossly inadequate capital? 
 
f. Does the parent pay the salaries and other expenses or 

losses of the subsidiary? 
 
g. Does the subsidiary do business with anyone other than 

the parent or have assets other than those provided by the 
parent? 

h. Is the subsidiary described by the parent as a division or 
department or has the parent referred to the subsidiary's 
business or financial responsibility as its own? 
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i. Does the parent use the subsidiary's property as its own? 
 
j. Do directors and officers of the subsidiary fail to act 

independently in the interest of the subsidiary or do they 
take orders from the parent or act in the parent's interest? 

 
k. Are formal legal requirements observed? 

 
The Kentucky Supreme Court noted the most important factors to 
consider in determining whether the first prong of the alter ego test 
was met are (i) grossly inadequate capital; (ii) an egregious failure 
to observe corporate formalities and disregard for the distinctions 
between parent and subsidiary; and (iii) a high degree of control 
by the parent over the subsidiary's operations and decisions, 
particularly of a day to day nature.    
 
With respect to the second prong of the alter ego test, the 
Kentucky Supreme Court made clear that a showing of actual 
fraud was not required.  The plaintiff had to only show that treating 
the corporation as a separate entity would promote injustice, 
though a showing of injustice must be more than the corporation 
cannot pay its debt. 
 
The Kentucky Supreme Court affirmed the determination by the 
lower court that piercing the corporate veil was appropriate in this 
case due to a variety of facts.  In determining the first prong of the 
alter ego test was satisfied, the Court noted the following facts: 
100 percent ownership, common directors/officers, the parent and 
grandparent financed the subsidiary because it had no assets or 
bank accounts of its own, the subsidiary had grossly inadequate 
capital for day to day operations because it had no funds or 
assets,4 parent paid employee salaries and other expenses of the 
subsidiary, advertisements on the parent's website described the 
subsidiary's operations as the parent's sales and service locations, 
the lease in question was used solely for the parent/grandparent's 
benefit and not the subsidiary's benefit, directors/officers of the 
subsidiary permitted the subsidiary's assets/income to be taken by 
the parent/grandparent and the subsidiary held no director/ 
shareholder meetings in over three years. The Court also 
determined the second prong of the alter ego test was satisfied 
because respecting the separateness of the subsidiary would 
promote an injustice since the parent/grandparent caused the 
subsidiary to incur the lease liability; they, instead of the 
subsidiary, received all the benefits from the business conducted 

                                                 
4
 Adequacy of capitalization normally looks at the initial financing of the corporation and not at 

subsequent events.  However, it is appropriate to look at adequacy based on subsequent events 
if the controlling stockholder has transferred out all of that capital which the Kentucky Supreme 
Court felt was the case here.   
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on the leased premises; and they rendered the subsidiary unable 
to pay its obligations under the lease.    

 
2. Fair value under Kentucky Dissenter's Rights Statute means fair 

value, not fair market value – Shawnee Telecom Resources, Inc. 
v. Brown, 354 S.W.3d 542 (Ky. 2011) – This case involved a cash 
out merger of a private company in which a shareholder exercised 
her dissenter's rights under Subtitle 13 of the Kentucky Business 
Corporation Act (KBCA).  The Kentucky Supreme Court noted that 
it had never addressed the meaning of "fair value" of a dissenter's 
shares in a dissenter's rights case.  Adopting the majority rule in 
other jurisdictions, the Court determined that the "fair value" of a 
dissenter's shares under the KBCA is measured by the 
proportionate interest those shares represent in the value of the 
company as a going concern, as determined in accordance with 
generally accepted valuation methods.  This is in contrast to fair 
market value or the price at which the dissenter might actually be 
able to sell the shares. Therefore, shareholder level discounts 
such as minority discounts or lack of marketability are not 
appropriate.  Entity level discounts (e.g., key manager discount, 
limited customer base discount, litigation discount) however could 
be appropriate if supported by the evidence.   

 
3. The Kentucky rule – all or nothing for Letter of Intent in Kentucky – 

Spears v. Kentucky Insurance Agency, Inc., 2012 WL 4839015 
(Ky. App. 2012 - Opinion Not Final) – This case involved a letter of 
intent entered into between Spears and Kentucky Insurance 
Agency. The parties discussed forming an insurance agency 
which led Kentucky Insurance Agency to send a letter of intent to 
Spears.  The letter and its exhibit outlined the ownership of the 
new insurance agency, how profits would be allocated and who 
would provide what services. The letter stated if Spears signed the 
letter, Kentucky Insurance Agency would produce at the earliest 
time a written agreement to include such other items as a non-
compete, a fair exit agreement, a standard arbitration agreement 
to resolve disputes and other minor provisions standard to forming 
an insurance agency. The letter also stated Spears would be 
authorized to start placing accounts with the agency upon signing 
the letter though the parties might develop separate company 
contracts in the future.  Spears signed the letter and the parties 
worked together for about a month until Kentucky Insurance 
Agency informed Spears they would not proceed with the 
formation of a new agency.   

 
Spears brought suit against Kentucky Insurance Agency and its 
principals claiming the letter of intent was an enforceable contract 
that Kentucky Insurance Agency had breached.  The trial court 
granted Kentucky Insurance Agency's motion for summary 
judgment and the Kentucky Court of Appeals affirmed.  Noting that 
Kentucky follows the all or nothing rule (i.e., a letter of intent must 
contain all the material terms and leave no material terms for 
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future resolution in order to be binding, otherwise it is not an 
enforceable contract), the Kentucky Court of Appeals held that the 
letter did not contain all material terms and therefore was not 
enforceable.  Specifically, the letter contemplated forming a new 
entity and negotiating a non-compete, exit agreement and 
arbitration agreement, all of which the Court viewed as material.  
As the letter did not provide any standard for a court to provide 
those terms, the Court affirmed the trial court's grant of Kentucky 
Insurance Agency's motion for summary judgment. Of note, Judge 
Acree concurred in the decision since because he felt it applied 
current Kentucky law but he clearly questioned the wisdom of the 
all-or-nothing approach which he described as outdated and out of 
line with the modern trend in other jurisdictions.  Judge Moore 
dissented as she felt the letter of intent included all material and 
essential terms. 

 
4. Sixth Circuit interprets Kentucky Securities Act as not holding 

attorneys liable under the act for performing traditional services of 
securities counsel in allegedly fraudulent and illegal securities 
transactions – Bennett v. Durham, 683 F.3d 734 (6th Cir. 2012) – 
This case involved allegedly illegal and fraudulent sales of 
securities in oil-and-gas companies. The investors in the 
companies brought securities claims against the companies and 
their officers and directors for selling unregistered securities and 
making material misrepresentations.  The investors also sued the 
lawyer who represented the companies in the securities trans-
actions under the Kentucky Securities Act. The United States 
District Court for the Western District of Kentucky granted the 
defendant lawyer's motion to dismiss and the United States Court 
of Appeals for the Sixth Circuit affirmed. 

 
The Court of Appeals found that the defendant lawyer engaged 
only in traditional legal services in connection with the transaction, 
having drafted the documents for the securities transactions 
(including the private placement memorandum) and making 
himself available to answer questions of potential investors.  The 
Court then noted that a person only has liability under the 
Kentucky Securities Act if (i) the person offers or sells a security in 
violation of the Act; (ii) the person controls a seller or purchaser 
liable under the Act; (iii) the person is a partner, officer, director or 
employee of a seller or purchaser who materially aids in the sale 
or purchase (subject to a knowledge defense); or (iv) the person is 
a broker-dealer or agent who materially aids in the sale or 
purchase (also subject to a knowledge defense).  The Court found 
that the lawyer in this case performed the typical duties of a 
lawyer in a securities transaction (e.g, preparing the PPM) and 
that such duties did not amount to the lawyer offering or selling a 
security.  The Court also rejected the plaintiffs' allegation that if the 
lawyer in question drafted misleading documents or was aware 
the securities were being sold illegally he should face liability 
under the Kentucky Securities Act.  Again, the Court did not 
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believe such actions would cause the attorney to fall within the 
language of the Act, though the Court noted such actions could 
subject the lawyer to other problems (e.g., fraud claims outside 
the Kentucky Securities Act, malpractice claims and/or disciplinary 
proceedings).  The Court also rejected the plaintiffs' argument that 
the lawyer constituted an agent of the companies who 
represented the companies in effecting or attempting to effect a 
securities transaction within the meaning of the Act.  Again, the 
Court noted "effect" requires something more than the typical legal 
work that securities lawyers perform and requires a showing the 
lawyer was hired to carry out or bring about a securities 
transaction (i.e., actively assisting in offering the securities for 
sale, soliciting purchasers or performing the sale).   

  
5. Forfeiture of earnest money deposit provision in land purchase 

contract must be evaluated as a liquidated damages provision – 
Patel v. Tuttle Properties, LLC, 392 S.W.3d 384 (Ky. 2013) – This 
case involved a land purchase contract that provided the buyer's 
earnest money deposit would be returned to the buyer only if the 
sale did not occur due to no fault or breach of the buyer.  Patel 
entered into a written agreement with Tuttle Properties, LLC and 
the other defendants to purchase a convenience store in Mt. 
Sterling for $450,000.  Patel made an earnest money deposit of 
$125,000 which was to be credited towards the purchase price if 
the transaction closed or refunded to Patel if the closing did not 
occur due to no fault or breach of Patel.  Patel ultimately could not 
secure financing, and Tuttle Properties refused to refund any 
portion of the earnest money deposit.  Patel filed suit and the 
Montgomery Circuit Court granted summary judgment for the 
defendants which the Kentucky Court of Appeals affirmed.   

 
Patel appealed arguing, among other things, that both the trial 
court and the Kentucky Court of Appeals failed to address the 
central issue, whether the defendants' retention of the earnest 
money deposit per the purchase agreement was an enforceable 
liquidated damages provision or was unenforceable as a penalty.  
In its opinion affirming the trial court's grant of summary judgment 
to the defendants, the Kentucky Court of Appeals stated it did not 
need to address that issue given the express language of the 
agreement.  The Kentucky Supreme Court reversed, holding the 
trial court as a matter of law must determine whether the amount 
of the earnest money deposit was reasonable so as to be an 
enforceable liquidated damages provision or so unreasonably 
large that it was an unenforceable penalty. 
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6. Provision in installment sale land contract that the purchaser 
forfeited installment payments already made if the purchaser 
breached the contract unenforceable under Kentucky law –  Slone 
v. Calhoun, 386 S.W.3d 745 (Ky. App. 2012) –  This case involved 
an installment sale land contract for a lot and mobile home.  Slone 
entered into the contract with Calhoun, where Slone was to pay 
for the real property in monthly installments over time.  Slone also 
paid the taxes and insurance on the property.  Slone ultimately 
could not continue to make the payments and moved from the 
property. Slone later sued Calhoun for damages under the 
contract.  The Knott Circuit Court upheld the provision in the land 
contract that Slone forfeited all the payments she had made and 
voluntarily terminated the contract when she vacated the property.  
The Kentucky Court of Appeals reversed.   

 
Citing as controlling precedent a 1979 Kentucky Supreme Court 
case, the Kentucky Court of Appeals stated that under Kentucky 
law a provision in an installment land sale contract that provided 
the purchaser forfeited all payments previously made under the 
contract if the purchaser defaulted is invalid and unenforceable 
under Kentucky law.  The Court indicated an installment sale land 
contract is practically no different than a purchase money 
mortgage. While legal title remains with the seller in an installment 
sale land contract until the installments are paid, equitable title to 
the property passed to the purchaser upon the signing of the 
contract.  The proper remedy for any breach of such a contract is 
a judicial sale of the property to quiet title and divide the proceeds 
in accordance with the purchaser and seller's interests therein. 

 
7. Sale of interests in an LLC that owns/leases real estate not a real 

estate transaction for purposes of Kentucky Real Estate Broker 
License Law or Statute of Frauds – Lairsen v. Figuerado, 466 
Fed.Appx. 480 (6th Cir. 2012 Not selected for Publication) – This 
case involved the Grider Hill Marina on Lake Cumberland which 
was owned by St. Thomas Glen Resorts, LLC and operated on 
land the LLC leased from the Army Corps of Engineers.  When the 
majority owner began having financial difficulties, he enlisted 
Lairsen to try and find buyers for his equity in the LLC.  Lairsen 
approached Figuerado about purchasing that equity and the 
parties had several discussions regarding such a purchase.  
Figuerado then unsuccessfully tried to buy that equity without 
Lairsen's participation. When that failed, Fifth Third Bank 
foreclosed on the majority owner's equity and Figuerado ultimately 
acquired that equity from Fifth Third. 

 
Lairsen filed suit alleging, among other claims, Figuerado 
breached an oral agreement with Lairsen where Lairsen would act 
as Figuerado's agent in purchasing the equity in the LLC.  The 
case was removed to the United States District Court for the 
Eastern District of Kentucky which granted summary judgment to 
Figuerado on the basis that the sale of the LLC interests was 
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really a real property transaction since the LLC leased the real 
property on which it operated the marina from the Army Corps of 
Engineers. As such, Lairsen was not entitled to any compensation 
from the sale of the LLC interests since Lairsen was not licensed 
as a real estate broker under Kentucky law, nor could he allege an 
oral agreement with Figuerado since that agreement would violate 
the Kentucky statute of frauds prohibiting an oral agreement to 
purchase or lease real estate. The United States Court of Appeals 
for the Sixth Circuit reversed.  The Court held that under Kentucky 
law interests in an LLC are personal property and not real 
property. Therefore, since the transaction at issue involved the 
sale of personal property, not real property, Kentucky's real estate 
broker licensing law and statute of frauds concerning contracts to 
purchase or lease real estate did not apply to the transaction at 
issue.  The Court further noted the District Court's ruling would 
create many unintended consequences, including requiring the 
acquisition of equity in a business that owned real estate to be 
performed by a licensed real estate broker. 

 
8. County clerk improperly rejected mechanic's lien statement that 

was signed by the attorney that prepared the statement but not in 
the prepared by statement section – PBI Bank, Inc. v. Schnabel 
Foundation Company, 392 S.W.3d 421 (Ky. App. 2013) – This 
case involved the Harrods Creak Overlook Condominiums 
development that was owned by Premier Land Company and 
being financed by PBI Bank.  Schnabel Foundation Company 
provided materials to the development and ceased work on the 
project on August 27, 2007.  On February 22, 2008, Schnabel 
attempted to file a mechanic's lien statement with the Jefferson 
County Clerk within six months after Schnabel last worked on the 
project.  The lien statement was signed by Schnabel's attorney, as 
attorney and agent for Schnabel, and notarized.  The prepared by 
statement listed the attorney's name, address and number, but the 
attorney did not separately sign the prepared by statement portion 
of the lien statement.  The Clerk rejected the lien statement and 
sent it back for failure to sign the prepared by statement portion.5  
PBI Bank then filed a foreclosure action on the property on May 
20, 2008.  Schnabel tried to file a second lien statement on May 
29, 2008, which had the prepared by statement signed separately 
and also listed the last date of work but that statement was filed 
outside of the six months after Schnabel last worked on the 
project.  PBI Bank claimed the first lien statement was properly 
rejected by the Clerk since the prepared by statement was not 
separately signed, while Schnabel claimed the second lien 
statement filed outside the six months window should relate back 
to the first lien statement under the doctrine of equitable tolling 
since the first lien statement it claimed was improperly rejected by 

                                                 
5
 The Clerk also rejected the lien statement on the grounds it did not indicate the last date 

materials were finished but PBI Bank did not dispute that was an improper basis on which to 
reject the lien. 
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the Clerk.  The trial court agreed with Schnabel and the Kentucky 
Court of Appeals confirmed.  The Court of Appeals found that the 
attorney's signature on the first lien statement that contained a 
prepared by statement listing his name, address and phone 
number but which was not separately signed by him was sufficient 
to comply with KRS 382.255(1) since it did not view that statute as 
requiring the preparer to sign the instrument in a specific form or 
location.   

 
B. Fiduciary Duty Cases in Delaware LLCs and LPs 

 
1. Default rule in Delaware is managers of Delaware LLCs owe 

fiduciary duties of loyalty and care – Auriga Capital Corporation v. 
Gatz Properties, LLC, 40 A.3d 839 (Del.Ch. 2012) – This case 
involved a Delaware LLC and its manager and its affiliates who 
owned a majority of both classes of interests in the Delaware LLC.  
The LLC in question was Peconic Bay, LLC. The manager of the 
LLC was Gatz Properties, LLC which was in turn controlled by 
William Gatz.  Gatz and his family wanted to develop an upscale 
golf course on property the family owned on Long Island.  The 
LLC was formed to raise capital for the project and enter into a 
long term ground lease with a Gatz family partnership that owned 
the property.  The ground lease had an initial term of forty years 
with additional renewals, which had the effect of locking up the 
use of the property as a golf course until 2038.   

 
The LLC and its investors helped finance the construction of the 
golf course on the property.  The original intent was for the LLC to 
be a passive entity that would contract with a third party golf 
management company to operate the golf course. The LLC 
entered into a sublease of the property with American Golf 
Corporation, at the time a large national golf course company.  
While the sublease was for a term of thirty-five years, American 
Golf had the option to terminate the sublease early after ten years. 
 
As it turned out, American Golf never operated the golf course 
profitably and began to have its own economic problems.  When 
American Golf was acquired, because the sublease was 
underwater, the golf course began to fall into disrepair.  By 2004 
or 2005, Gatz knew that American Golf would exercise its option 
to terminate the sublease early in 2010.  However, Gatz took no 
action to find a replacement operator, determine whether the LLC 
could operate the course on its own or whether it should be sold.  
Further, when a third party approached Gatz in 2007 about 
possibly buying the LLC or the ground lease, Gatz actively 
discouraged and frustrated the buyer and did not attempt to 
negotiate a good bid.  Gatz then used the potential buyer's interest 
to try and force the minority members in the LLC to sell their 
interests to Gatz in a series of misleading and ever decreasing 
buy-out offers, which the minority members rejected. Gatz 
ultimately put the LLC up for sale at an auction that was 
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questionably marketed and resulted in Gatz being the sole bidder 
and acquiring the LLC for a price of $50,000 in excess of the 
LLC's debt. 
 
The minority members filed suit accusing Gatz and the manager 
of breaching their contractual and fiduciary duties.  The Delaware 
Court of Chancery agreed with the plaintiffs.  First, interpreting 
Sections 18-1104 and 18-1101(c) of the Delaware Limited Liability 
Company Act, the Court held that that the default rule under that 
Act is that managers of Delaware LLCs are fiduciaries that owe 
the fiduciary duties of loyalty and care.  The Court stated Section 
18-1101(c) of the Act however permits the parties to modify or 
eliminate those default duties by contract.   
 
The Delaware Court of Chancery then turned to the LLC 
Agreement for Peconic Bay. The Court first noted that the LLC 
Agreement did not contain any provision that said the sole duties 
of the manager were those expressly set forth in the LLC 
Agreement so the Court felt the traditional fiduciary duties of care 
and loyalty would apply.6  The LLC Agreement also contained a 
provision that any transaction between the LLC and affiliates 
should be on terms no less favorable than would transactions 
between arms-length third parties, without the consent of a 
majority of the unaffiliated members.  The Court found this clause 
as imposing at a minimum at least the fair price prong of the entire 
fairness standard of review for affiliate transactions, though the 
Court noted the fair dealing prong would also be relevant to the 
extent, as the Court found in this case, the self-interested party's 
own conduct compromised the value of the asset.  While finding 
that the LLC agreement did not alter the manager's traditional 
default duties of care and loyalty, the Court then addressed the 
LLC Agreement's exculpation provision which provided the 
manager would have no liability for any act or omission if the act 
was taken in good faith, except the manager would be liable for its 
own gross negligence, willful misconduct or willful mis-
representation.  The Court noted this exculpation clause differed 
from that permitted for Delaware corporations in that it did not 
eliminate liability for a breach of the duty of care (i.e., gross 
negligence) but did eliminate liability for breaches of the duty of 
loyalty if the manager could show the manager did not act in bad 
faith or through willful misconduct.   
 
Not surprisingly, the Delaware Court of Chancery found Gatz and 
the entity manager of the LLC in this case to have acted both in 
bad faith and in a grossly negligent manner, breaching both their 
duty of loyalty and duty of care.  The Court felt Gatz viewed the 
minority members as a nuisance and wanted to get rid of them so 

                                                 
6
 The Court did note that William Gratz ultimately did not dispute that as the manager of Gatz 

Properties, LLC, Peconic Bay's manager, he could owe fiduciary duties directly to Peconic Bay, 
which the Court described as consistent with Delaware law. 
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the LLC could terminate the ground lease and potentially develop 
the property as residential property or a combination of residential 
property/golf course.  Given the rather egregious behavior the 
defendants displayed, one wonders even if the LLC Agreement 
contained language like that in the Hite Hedge case discussed 
below whether the Court would have still tried to fashion some 
theory on which to hold Gatz liable in this case.   
 

2. Delaware Limited Partnership Act permits elimination of fiduciary 
duties by contract – Hite Hedge LP v. El Paso Corporation, 2012 
WL 4788658 (Del.Ch. 2012 - Unpublished Opinion) – This case 
involved a publicly traded master limited partnership (MLP).  The 
MLP was formed by El Paso Corporation which also controlled the 
general partner of the MLP.  The MLP was formed to own and 
operate natural gas pipelines and related assets.  The MLP only 
grew by acquiring new assets from El Paso.  However the MLP's 
limited partnership agreement and the prospectus for the MLP 
made clear that El Paso was under no contractual obligation to 
continue to contribute new assets to the MLP.   

 
El Paso entered into a merger transaction with Kinder Morgan, 
Inc. whereby Kinder Morgan acquired El Paso.  Because Kinder 
Morgan already had its own master limited partnership, one result 
of the merger was that going forward El Paso's assets would be 
sold to the Kinder Morgan master limited partnership and not the 
MLP formed by El Paso.  When the merger was announced, the 
trading price of the MLP's units declined by more than 15 percent 
in less than two months.  The MLP was not a party to or otherwise 
involved in El Paso's merger transaction with Kinder Morgan.  
 
Certain of the minority limited partners brought suit against El 
Paso, its board of directors, the MLP and its general partner 
alleging that El Paso was the controlling partner of the MLP and 
that it breached its fiduciary duties to the MLP's limited partners by 
entering into the merger with Kinder Morgan which harmed the 
limited partners of the MLP.  The Delaware Court of Chancery 
granted the defendants' motion to dismiss.  The Court held that 
the language in the limited partnership agreement for the MLP 
unambiguously eliminated any fiduciary duties that El Paso might 
owe to the limited partners of the MLP. The MLP's limited 
partnership agreement expressly provided that the general partner 
and its affiliates would only have the duties set forth in that 
agreement and would not have any other duties or liabilities, 
including fiduciary duties, to the MLP or its limited partners.  The 
Court noted such an approach is permissible under Section 17-
1101(d) of the Delaware Revised Uniform Limited Partnership Act 
which expressly provides for the expansion, restriction or 
elimination of such duties of a partner or other person to the 
partnership, another partner or another person by the terms of the 
limited partnership agreement, except for the implied contractual 
covenant of good faith and fair dealing.   
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Noting the language in the limited partnership agreement alone 
would be sufficient to grant the defendants' motion to dismiss, the 
Delaware Court of Chancery also rejected the plaintiffs' argument 
that El Paso's fiduciary duties as the controlling partner of the MLP 
would have prevented El Paso from entering into the Kinder 
Morgan merger transaction because that would have hurt the 
value of the MLP since it would no longer get new assets from El 
Paso. The Court noted a controller's fiduciary duty to minority 
owners is not to use its control over the entity in which the minority 
owners are owners to the minority's disadvantage, not that the 
controller may not engage in other transactions that do not involve 
that entity but may negatively impact that entity.  The Court stated 
that was particularly the case here where the MLP's limited 
partnership agreement provided El Paso could compete with the 
MLP and expressly disclaimed any corporate opportunity doctrine.  
Further, the harm the limited partners alleged arose not from El 
Paso exercising control over the MLP, but over its own assets.  In 
addition, the Court noted the MLP's limited partnership agreement 
and its prospectus made clear that El Paso had no obligation to 
continue to contribute new assets to the MLP.   

 
C. Antitrust Cases  
   

1. State action doctrine narrowly construed by U.S. Supreme Court – 
FTC v. Phoebe Putney Health System, Inc., 133 S.Ct. 1003 
(2013) – The State of Georgia enacted a law that allowed each 
county or municipality to create hospital authorities which would 
exercise public and essential governmental functions and have 
twenty-seven specific powers, including the power to acquire other 
hospitals.  The City of Albany and Dougherty County established 
just such a hospital authority which acquired the Memorial 
Hospital in Albany, Georgia. Ultimately, the hospital authority 
established two nonprofit corporations to manage the Memorial 
Hospital.  The Memorial Hospital was one of only two hospitals in 
Dougherty County, and the two hospitals together accounted for 
86 percent of the acute-care hospital services in the six counties 
around Albany, with the Memorial Hospital accounting for 75 
percent of those services.  The other hospital was operated by 
HCA.  The nonprofit corporations began discussions with HCA 
regarding the hospital authority potentially acquiring HCA's 
hospital and ultimately they presented the hospital authority with a 
proposal to acquire that hospital.   

 
The FTC alleged that the proposed transaction would create a 
virtual monopoly and violate the Clayton Act and sought to enjoin 
the transaction.  The United States District Court for the Middle 
District of Georgia denied that request on the grounds the 
defendants were immune from antitrust liability under the state 
action doctrine, and the United States Court of Appeals for the 
Eleventh Circuit affirmed. The United States Supreme Court 
reversed.   
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The Supreme Court explained that the state action doctrine was 
adopted so that the federal antitrust laws were not read as to 
restrict states from imposing market restraints as an act of 
government.  The Court has extended that doctrine to non-state 
actors who are carrying out the state's regulatory program.  
However, because state action immunity is to be disfavored, in 
such situations, the immunity will apply only to activities taken 
pursuant to a clearly articulated and affirmatively expressed policy 
to displace competition.  While the Court does not require that 
policy to be affirmatively expressed in the state law itself, it does 
require that the anti-competitive effects must be an inherent, 
logical or ordinary result of the exercise of authority delegated by 
the state legislature so that the legislature must have foreseen 
and implicitly endorsed those effects.  The Court then disagreed 
with the lower courts that the Georgia hospital authority law clearly 
articulated and affirmatively expressed a policy to displace 
competition.  The Court rejected the argument that the law's grant 
of the power to acquire hospitals meant the Georgia legislature 
intended for such power to be used in an anti-competitive way.  
Indeed, the Court thought it was more likely that the grant of such 
power by the state legislature presumed such power would be 
used subject to federal antitrust law.  Further, the Court disagreed 
displacing competition was a foreseeable result of the Georgia 
hospital authority law given only a small number of the total 
powers granted by the law could have that effect. 

 
2. DOJ goes after anti-competitive merger not subject to HSR 

reporting requirements – Complaint filed on January 10, 2013 by 
United States of America against Bazaarvoice, Inc. in the United 
States District Court for the Northern District of California, San 
Francisco Division, U.S. v. Bazaarvoice, Inc., Slip Copy, 2013 WL 
1739472, 2013-1 Trade Cases P 78,356, N.D.Cal., April 22, 2013 
(NO. C 13-00133 EMC LB) and U.S. v. Bazaarvoice, Inc., Slip 
Copy, 2013 WL 792643, N.D.Cal., March 04, 2013 (NO. C 13-
00133 EMC LB) - Bazaarvoice was the largest provider of 
purchase product ratings and review platforms.  It acquired its 
largest and, according to the Complaint, only significant rival 
PowerReviews by merger for $168 million.  According to reports, 
the transaction apparently was not subject to the Hart-Scott-
Rodino reporting requirements due to the size of person test.  The 
complaint alleged that the merger would substantially lessen 
competition. The allegations in the complaint reference many 
internal communications at Bazaarvoice bemoaning the pricing 
wars they were having with PowerReviews and that could be read 
as indicating Bazaarvoice was undertaking the merger to acquire 
its biggest and only real competitor so it could increase prices.  
This complaint shows the DOJ will go after mergers not subject to 
the Hart-Scott-Rodino reporting requirements.    
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D. Delaware Controlling Stockholder Fiduciary Duty Cases  
 

1. Controlling stockholder doesn't have to self-sacrifice to benefit 
minority stockholders – participation in merger consideration on 
same pro rata basis as other shareholders with unaffiliated 
acquirer entitled to business judgment rule protection – In re 
Synthes, Inc. Shareholder Litigation, 50 A.3d 1022 (Del.Ch. 2012) 
– This case involved Synthes, Inc., a Delaware corporation that 
operated a global medical device company headquartered in 
Switzerland.  The Chairman of the Board was the company's 
founder and had been its CEO until his retirement in 2007 though 
he remained Chair. He was also the largest shareholder, owning 
or controlling 52 percent of its outstanding shares. Synthes 
decided to explore a possible buyer for the company.  The 
company and its financial advisor approached both strategic and 
financial buyers that they thought had the financial wherewithal to 
buy the company and would be interested.  The financial buyers 
formed a consortium and made an offer to acquire the company 
for cash provided that the largest shareholder would agree to roll 
over a significant portion of his equity into the resulting company. 
The largest shareholder indicated he would not support that deal 
as he wanted liquidity for his shares.  Ultimately, Synthes entered 
into a merger agreement with Johnson and Johnson in which J&J 
acquired Synthes for a combination of 35 percent cash and 65 
percent J&J stock, which resulted in the shareholders of Synthes 
owning about 7 percent of J&J in the aggregate.   

 
Certain minority shareholders of Synthes brought suit against the 
controlling stockholder and Synthes' board challenging the 
fairness of the J&J merger.  The plaintiffs claimed the merger was 
a conflicted transaction that was not entitled to the protections of 
the business judgment rule but was instead subject to the entire 
fairness standard of review.  Specifically they claimed the largest 
shareholder was a controlling stockholder who breached his 
fiduciary duty by not accepting the financial buyers' bid which 
would have resulted in the minority shareholders receiving a 
higher price per share than the J&J merger even though that deal 
would have required the largest shareholder to roll over a 
significant portion of his equity. They alleged the largest 
shareholder was motivated to accept the J&J merger because of 
his own estate planning needs to the detriment of the minority 
shareholders.  The plaintiffs also claimed the J&J merger should 
be subject to enhanced scrutiny under Revlon7 since the merger 
was an end stage transaction.  The defendants moved to dismiss 
the claims, and the Delaware Court of Chancery agreed. 

 

                                                 
7
 Under Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1985), a board 

of directors of a Delaware corporation has the burden of achieving the highest value reasonably 
available to stockholders once the directors decide to sell the company or if a sale becomes 
inevitable. 
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The Delaware Court of Chancery first noted that in order to invoke 
the entire fairness standard in a transaction in which the 
controlling stockholder is not on both sides of the transaction (i.e., 
a transaction with an unaffiliated third party, in this case J&J), the 
plaintiffs must demonstrate that the controlling stockholder 
received materially different terms in the merger than the minority 
shareholders.  In this case, the controlling stockholder shared pro 
rata in the same merger consideration as the minority 
shareholders, which the Court stated is a safe harbor under 
Delaware law entitled to the protection of the business judgment 
rule.  The Court found the plaintiffs had pled no facts to suggest 
that the controlling stockholder was having such a liquidity crisis 
that he was pushing for a fire sale of the company to the detriment 
of the minority shareholders.  The Court also summarily rejected 
the plaintiffs' assertion that the controlling stockholder violated his 
fiduciary duty to the minority by not accepting the financial buyers' 
bid that would have netted a higher per share price for the minority 
but required him to roll over a significant portion of his equity.  The 
Court stated that Delaware law concerning a controlling 
stockholder's fiduciary duty to the minority is intended to ensure 
that the controlling stockholder does not use the corporation to 
take advantage of the minority, but Delaware law does not require 
the controlling stockholder to disadvantage itself to the ad-
vancement of the minority.   

 
The Delaware Court of Chancery also dismissed the plaintiffs' 
claim that the J&J merger should have been subject to enhanced 
scrutiny under Revlon.  The Court stated that under Delaware law, 
the J&J merger was not a change of control to which Revlon 
applied because the merger consisted of mixed consideration and 
control of the company remained in a large, fluid market after the 
merger, in this case, the market for J&J's shares.   

 
2. Unless robust procedural protections are used, entire fairness is 

the appropriate standard of review in merger transaction with 
unaffiliated third party where target's controlling stockholders 
rolled over a portion of their equity and minority shareholder are 
cashed out – Frank v. Elgamal, 2012 WL 1096090 (Del.Ch. 2012 
– Unpublished Opinion) – This case involved American Surgical, a 
Delaware corporation that provided professional surgical assistant 
services.  The company hired a financial advisor and began 
exploring its strategic opportunities.  Ultimately it formed a special 
committee of two outside directors to negotiate the terms of any 
potential transaction. Following a solicitation process that involved 
both strategic and financial buyers, the special committee 
determined that the offer of one of the financial buyers was the 
most favorable and retained a financial advisor to render a 
fairness opinion. Ultimately American Surgical and the financial 
buyer entered into a merger agreement that contemplated a 
reverse triangular merger. As part of the merger agreement, 
American Surgical's CEO, CFO and two other individuals each 
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entered into the following agreements with the buyer: (i) a voting 
agreement whereby each agreed to vote their shares in American 
Surgical in favor of the merger, (ii) an exchange agreement 
whereby each agreed to exchange a portion of their shares in 
American Surgical into shares of the buyer's entity (i.e., they were 
rolling over a portion of their equity), and (iii) an employment 
agreement that would survive the merger.   

 
One of the minority shareholders in American Surgical filed suit 
against those four individuals and American Surgical's board.8  
The plaintiff alleged that the four individuals who at the time of the 
merger collectively owned over 70 percent of American Surgical's 
outstanding shares should together be considered a controlling 
stockholder in light of their alignment of interests by virtue of the 
contractual arrangements all four entered into with the buyer 
described above.  The plaintiff alleged, among other things, that 
the controlling stockholder group and American Surgical's board 
breached their fiduciary duty to the minority shareholders by 
approving a transaction that was unfair to the minority. The 
defendants moved to dismiss, but the Delaware Court of 
Chancery denied that motion.   

 
A key issue in the motion to dismiss was whether the board's 
approval of the merger was entitled to the protection of the 
business judgment rule or was subject to the entire fairness 
standard of review.  Accepting the plaintiff's contention that the 
four individuals together constituted a controlling stockholder of 
American Surgical, the Court noted that under Delaware law, a 
transaction between a corporation with a controlling stockholder 
and an unaffiliated purchaser will still be subject to the entire 
fairness standard of review if the minority shareholders are 
cashed out but the controlling stockholder rolls over all or a portion 
of its equity into the surviving entity unless the merger is subject to 
robust procedural protections. The Court noted the concern in 
such cases is that the controlling stockholder might accept a lower 
cash price for the minority to increase the value of the equity the 
controlling stockholder is rolling over into the surviving entity.  The 
robust procedural protections that would prevent the entire 
fairness standard of review from applying must include both (i) the 
merger being recommended by a special committee of 
independent and disinterested directors with full bargaining power, 
and (ii) the merger being specifically subject to the approval of a 
majority of the minority shareholders.  As (ii) was not present in 
this case, the Court refused to grant the defendants' motion to 
dismiss as to the breach of fiduciary duty claims. 

 
3. Use of a special committee of disinterested and independent 

directors may fail to protect transaction in which controlling 

                                                 
8
 The plaintiff also sued the buyer on the theory the buyer aided and abetted the other 

defendants' fiduciary breach, but the Court dismissed that claim. 
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stockholder is on both sides – Americas Mining Corporation v. 
Theriault, 51 A.3d 1213 (Del. 2012) – This case involved Southern 
Copper Corporation (Southern Peru), a Delaware corporation that 
conducts mining operations in Peru, and Minera Mexico, S.A. de 
C.V., which conducts mining operations in Mexico.  Grupo Mexico 
S.A.B. de C.V., a Mexican holding company, directly or indirectly, 
was the controlling stockholder of both Southern Peru and Minera 
and indirectly owned almost 100 percent of Minera.  Grupo Mexico 
and its financial advisor made a formal presentation to Southern 
Peru's board about Southern Peru acquiring Grupo Mexico's 
interest in Minera for shares of Southern Peru having an 
approximate value of $3.05 billion based on their trading price.  At 
the time of the proposal, Southern Peru was in good financial 
condition with little debt while Minera was just coming out of, if not 
still in, a period of financial distress.  Because this was a conflicted 
transaction with Grupo Mexico on both sides of the transaction, 
Southern Peru formed a special committee of its board whose 
sole duty and purpose was to evaluate the proposed merger.  The 
special committee then hired Goldman Sachs and Latham 
Watkins to advise it in connection with the proposed merger.  
Nearly six months later, the special committee and the Southern 
Peru board voted in favor of the merger which closed six months 
thereafter.   

 
Minority shareholders in Southern Peru filed suit claiming 
Southern Peru paid too much for Minera and that the controlling 
stockholder and Southern Peru board breached their fiduciary 
duty of loyalty to Southern Peru and its minority shareholders.  
The Delaware Court of Chancery found for the plaintiffs and 
awarded them over $2 billion in damages and over $300 million in 
attorneys' fees.  The defendants appealed on various grounds, 
one of which was that the Court of Chancery erred in not 
determining before trial which party had the burden to prove the 
merger met the entire fairness standard as well as in determining 
that the defendants ultimately bore that burden of proof.  The 
defendants did not dispute the merger was subject to the entire 
fairness standard of review (i.e., both fair dealing and a fair price) 
given Grupo Mexico was on both sides of the merger. The 
Delaware Supreme Court affirmed the Court of Chancery's 
decision. 

 
The Delaware Supreme Court noted that under Delaware law 
when the entire fairness standard of review applies, defendants 
can shift the burden of proof to the plaintiffs by either showing the 
transaction in question was approved by a well-functioning 
committee of independent directors or that the transaction was 
approved by an informed vote of a majority of the minority 
shareholders. In rejecting the defendants' assertion that the 
special committee formed by the Southern Peru board was such a 
well-functioning committee, the Delaware Supreme Court noted 
various ways in which the Court of Chancery found that the 
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special committee, while comprised of independent directors who 
appeared to all be competent and experienced businessmen, still 
operated with a controlled mindset and ultimately appeared more 
focused on justifying the transaction rather than determining 
whether the transaction was fair or made sense for Southern 
Peru.  For example, the Court of Chancery noted the mandate of 
the special committee was narrow and limited solely to evaluating 
the transaction proposed by the controlling stockholder.  When 
Goldman's first presentation to the special committee suggested 
Grupo Mexico was asking Southern Peru to issue to it Southern 
Peru stock with a market price of $3.1 billion for Minera when 
Goldman initially valued Minera at $1.7 billion, the Court of 
Chancery found it odd that the special committee did not 
immediately go back to Grupo Mexico and raise that issue but 
instead began looking at ways that suggested Minera was worth 
more and that Southern Peru was actually worth less than its 
market value.  When the special committee did try to negotiate the 
deal terms, it ultimately wound up accepting much of Grupo 
Mexico's demands.  Further, the Court of Chancery took issue 
with the special committee's failure to obtain an updated fairness 
opinion at the time of the shareholder vote given one of the 
significant minority shareholders had agreed not to vote for the 
merger if the special committee changed its recommendation.  As 
it turned out, Southern Peru's stock price increased by over 20 
percent between the time of signing and the time of the 
shareholder vote.  In addition, certain projections that Goldman 
had used in its analysis ultimately were significantly lower than 
Southern Peru's actual performance during that period.  All of this 
meant from the Court of Chancery's perspective that an unfair 
deal only got more unfair at the time of closing.   

 
The Delaware Supreme Court did hold however that in future 
cases, the shifting of who bears the burden of proof in entire 
fairness cases must be decided by the trial court prior to trial 
based on the pre-trial record.  The Court did acknowledge that will 
often be difficult for defendants to establish based solely on the 
pre-trial record so defendants would be more likely to be 
determined to bear the burden of proof in these sorts of cases 
going forward. 

 
E. Delaware Fiduciary Duty Sale Process Cases 

 
1. Hurried sale process sufficient to suggest Board acted in bad faith 

for the purpose of surviving motion to dismiss – In re Answers 
Corporation Shareholders Litigation, 2012 WL 1253072 (Del.Ch. 
2012 – Unpublished Opinion) – This case arose out of the 
acquisition by merger of Answers Corporation by a portfolio 
company of the private equity firm Summit Partners, L.P. Answers 
Corporation was a Delaware corporation of which Redpoint 
Ventures was the largest shareholder and owned 30 percent.  
Redpoint also appointed two members of Answers' board.  
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Redpoint likely could not liquidate its investment due to the thin 
trading market in Answers' common stock unless Answers was 
sold. 

 
By 2010, Redpoint wanted to liquidate its investment in Answers 
and had its two directors start working with the founder, Chairman 
and CEO of Answers to look for potential acquirers.  Summit's 
portfolio company then contacted Redpoint regarding a possible 
transaction with Answers. Following several months of discussion, 
Redpoint informed the Answers board that if Answers was not 
sold soon then Answers' entire management team, including the 
founder, Chairman and CEO would be replaced.  As the talks 
between Answers and Summit's portfolio company continued, the 
portfolio company continued to raise its offer for Answers.  During 
these discussions, Answers provided confidential information to 
Summit's portfolio company that indicated Answers' financial 
performance would improve in late 2010 and 2011. Summit's 
portfolio company then pressed Answer's board to do a quick 
market check on the portfolio company's offer, limiting it to two 
weeks during the December 2010 holidays. Answers' financial 
advisor UBS cautioned the Answers board that would not allow a 
real market check though it also told the board that delay could 
jeopardize the deal with Summit's portfolio company.  Ultimately 
the Answers' board agreed to the two-week market check over the 
holidays. Ten companies were contacted and none expressed 
interest.  UBS then informed the Answers board it could look at 
second-tier prospects but the board rejected that in fear it might 
lose Summit's offer. During this period, Answers' financial 
performance continued to improve and its stock price rose.  
Ultimately, Answers and Summit's portfolio company entered into 
a merger agreement whereby the portfolio company acquired 
Answers for $10.50 per share.  UBS rendered an opinion to the 
Answers board that price was fair. The Answers board did not 
perform any analysis of other alternatives, including whether 
Answers might be more valuable by staying independent given its 
improving financial performance and rising stock price.   

 
Some of the public shareholders of Answers filed suit against 
Answers and its board alleging, among other things, that the 
board breached its fiduciary duties of care and loyalty by 
conducting a flawed sale process. Specifically, the plaintiffs 
alleged that Redpoint's two directors were conflicted due to their 
desire to get liquidity for Redpoint's 30 percent ownership of 
Answers and that the founder, Chairman and CEO was conflicted 
because Redpoint had threatened to fire him if Answers was not 
sold.  The plaintiffs alleged the other directors acted in bad faith by 
following the urging of these three directors to rush and complete 
the sale process quickly out of fear that Answers' rising stock price 
might ultimately increase above Summit's offer.  The plaintiffs also 
brought suit against Summit and its portfolio company alleging 
they aided and abetted the Answers board's fiduciary breaches by 
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pushing Answers to end the sale process quickly when Summit 
was aware Answers' financial performance was improving.  The 
defendants moved to dismiss the claims, but the Delaware Court 
of Chancery denied their motion.   

 
The Delaware Court of Chancery noted that the plaintiffs' 
complaint must plead facts that support a claim that the Answers 
board breached its duty of loyalty as Arlington's certificate of 
incorporation exculpated Answers' directors for a breach of their 
duty of care.  In the context of a sale process, the Court indicated 
that meant pleading facts that suggest either that a majority of the 
board was interested in the sale process (i.e., they had a personal 
financial benefit not equally shared by shareholders) or acted in 
bad faith (i.e., they intentionally failed to act in the face of a known 
duty to act, demonstrating a conscious disregard of their duties).  
The Court found the plaintiffs' pled sufficient facts to state a claim 
that the two Redstone directors as well as the founder, President 
and CEO were financially interested in the transaction and that the 
remainder of the board acted in bad faith by consciously 
disregarding their Revlon duty to seek the highest value for 
Answers' shareholders, from whatever source, when they agreed 
to end the sale process quickly at the urging of the interested 
directors and Summit's portfolio company so Answers would enter 
into the merger agreement before Answers' stock price increased 
above the Summit's portfolio company's offer price or 
shareholders became aware of Answers improving financial 
performance. 
 
The Delaware Court of Chancery also denied Summit and its 
portfolio company's motion to dismiss the plaintiffs' aiding and 
abetting claim against them. Noting such a claim requires the 
plaintiffs to not only plead the existence of a fiduciary relationship, 
a breach of that relationship and damages proximately caused by 
such breach, which the Court determined the plaintiffs' had pled, 
but also that the alleged abettor knowingly participated in the 
fiduciary breach, the Court said the plaintiffs' allegation that 
Summit learned confidential information about Answers improving 
financial performance and then pushed the Answers board to end 
the sale process quickly before Answers' shareholders learned 
that information was sufficient to state a claim of aiding and 
abetting.   

 
2. Unexplained disparate treatment of bidders sufficient to suggest 

Board acted in bad faith for the purpose of surviving motion to 
dismiss – In re Novell, Inc. Shareholder Litigation, 2013 WL 
431344 (Del.Ch. 2013 – Unpublished Opinion) – This case 
involved Novell, Inc., an IT company that was acquired by 
Attachmate, a software company owned primarily by three private 
equity firms.  At the same time that it entered into the merger 
agreement, Novell also entered into a patent purchase agreement 
whereby it agreed to sell certain of its patents to a group of 
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companies organized by Microsoft.  The sales process in this case 
started when another defendant in the case, Elliott Associates LP, 
a private investment firm, acquired 7.1 percent of Novell's stock 
and announced its interest in acquiring Novell and ultimately made 
an offer to acquire Novell.  After several meetings, Novell's board 
publicly rejected Elliott's offer and announced it would explore 
Novell's strategic alternatives.  Novell's financial advisor, J.P. 
Morgan, then contacted over fifty potential buyers for Novell, 
including strategic and financial buyers. Thirty bidders entered into 
confidentiality agreements.  However, during the bidding process, 
there was only one competing bidder to Attachmate and that 
bidder initially submitted a slightly higher bid than Attachmate.  
However, the Novell board did not allow this competing bidder to 
work with strategic partners, though it did allow Attachmate to do 
so, nor did the Novell board inform this bidder of the offers to 
acquire part of Novell's patents, which would have generated 
additional cash that bidder might have used to raise its offer.  
Further, when this competing bidder submitted a later offer that 
was a full $0.50 per share higher than Attachmate's at the time, 
the Novell board did not negotiate with the competing bidder or 
inform them of Microsoft's proposal to acquire the patents.    

 
Certain of Novell's public shareholders filed suit against Novell, its 
board and others alleging, among other things, the Novell board 
breached its fiduciary duties of loyalty and care through a bad 
sales process that failed to maximize shareholder value.  The 
defendants moved to dismiss this claim, but the Delaware Court of 
Chancery denied that motion. 
 
As in the In re Answers case, the plaintiffs did not seriously 
question the disinterestedness and independence of a majority of 
the board so the motion to dismiss turned on whether the plaintiffs 
pled sufficient facts to state a claim that a majority of the board 
acted in bad faith.  While the Delaware Court of Chancery listed a 
variety of circumstances in which treating bidders differently might 
be justified and consistent with a board's Revlon duties, the Court 
was unable, given the limited facts before it, to determine what the 
reasons were in this case for the different treatment.  The plaintiffs 
had pled facts that the Court deemed sufficient to make the claim 
that the Novell board's materially different treatment of another 
bidder compared with the ultimate winning bidder kept the 
competing bidder from making an offer higher than the winning 
bidder.  The Court did state however that it might not take much 
for the Novell board to explain its behavior and show the plaintiffs' 
claim was without merit.   

 
3. Disparate treatment of bidders explainable from the facts not 

sufficient to suggest board acted in bad faith for the purpose of 
surviving motion to dismiss – In re BJ's Wholesale Club, Inc. 
Shareholders Litigation, 2013 WL 396202 (Del.Ch. 2013 – 
Unpublished Opinion) – This case involved the acquisition of BJ's 
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Wholesale Club, Inc., the nation's third largest membership-based 
warehouse club, by two private equity firms and their affiliates.  
One of the private equity firms acquired a 9.5 percent interest in 
BJ's and announced its interest in possibly buying out BJ's.  The 
Chairman of the Board initially had discussions with this firm about 
a possible going private transaction.  BJ's board then formed a 
special committee of the board to evaluate BJ's strategic 
alternatives and the Chairman was prohibited from continuing 
those discussions unless under the direction of the special 
committee.  BJ's hired one financial advisor but then quickly 
replaced that advisor with Morgan Stanley and issued a press 
release that BJ's had decided to explore strategic alternatives.  
One of BJ's competitors shortly thereafter expressed interest to 
Morgan Stanley about acquiring BJ's.  Morgan Stanley was initially 
dismissive of this interest as the competitor had no acquisition 
history and BJ's CEO was also dismissive of this interest.  BJ's 
board did discuss the competitor's interest but ultimately Morgan 
Stanley informed this competitor BJ's was not comfortable sharing 
confidential information with the competitor at that time.  Morgan 
Stanley was at the same time providing a confidential offering 
memorandum to twenty-three private equity firms.  The competitor 
persisted and sent BJ's a letter of intent.  The letter also requested 
BJ's regulatory counsel to meet with the competitor's regulatory 
counsel to discuss regulatory issues.  That meeting occurred as 
did a meeting between members of BJ's board and 
representatives of the competitor. Ultimately BJ's board concluded 
it would not be in BJ's best interest to pursue a transaction with 
the competitor.  The competitor never expressed any further 
interest.  Only one of the other private equity firms submitted a 
bid. It initially proposed not a sale transaction but a recapitalization 
transaction that suggested a significantly higher value for BJ's 
shares.  BJ's board rejected this proposal and the firm came back 
with another all cash sale transaction but that firm never advanced 
to the final round of bidding.  Four other private equity firms 
expressed interest but never submitted bids.  BJ's board did 
however let the initial private equity firm join up with another 
private equity firm even though it had prohibited that original 
private equity firm from joining up with the second private equity 
firm that submitted a bid as well as previously prohibited a couple 
of other firms from joining forces.  BJ's board ultimately negotiated 
with the new buyout group, and after getting that group to increase 
its original price, it entered into the merger agreement to sell BJ's 
at $51.25 per share.  BJ's board received a fairness opinion from 
Morgan Stanley.   

 
Certain public shareholders of BJ's filed suit alleging, among other 
things, that BJ's board had breached their fiduciary duties of 
loyalty and care in agreeing to the buyout because it did not 
provide the best available value to BJ's shareholders.  Specifically, 
the plaintiffs alleged that BJ's board was improperly motivated to 
support the winning buyout group and improperly shunned the 
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competitor and other private equity firm in the bidding process 
when both were proposing transactions at a higher value than the 
merger BJ's ultimately did.  The Delaware Court of Chancery dis-
agreed and granted the defendants' motion to dismiss.   

 
As in the In re Answers case, because BJ's certificate of 
incorporation exculpated its directors from a breach of their duty of 
care, the Delaware Court of Chancery noted the plaintiffs must 
plead sufficient facts that suggest a majority of BJ's board 
breached their duty of loyalty by either showing they were not 
disinterested and independent or that the directors acted in bad 
faith.  The Court noted the plaintiffs did not really challenge that a 
majority of BJ's board was disinterested and independent so the 
plaintiffs' breach of loyalty claim rested on pleading sufficient facts 
that such directors acted in bad faith.  The Court noted BJ's board 
had formed a special committee to explore strategic alternatives, 
hired financial and legal advisors, conducted a year-long sales 
process, met with every party that expressed serious interest and 
finally drove up the price of the winning bidder.  The Court said the 
plaintiffs must show that the board's decision to sell was so far 
beyond the bounds of reasonable judgment that it could not be 
explained by anything other than it was an act in bad faith.  With 
respect to the plaintiffs' claim that the board acted in bad faith in 
not pursuing the competitor's offer or sharing confidential 
information with the competitor, the Court found such actions were 
not so far outside the bounds of reasonable judgment given that 
the bidder was a competitor and there were concerns whether the 
competitor was a serious bidder and whether a deal with it would 
present regulatory risks.  With respect to the claim that BJ's board 
also acted in bad faith by not considering the recapitalization 
proposal by the second private equity firm that bid, the Court 
noted the board was considering a sale of BJ's and not a 
recapitalization transaction which was fundamentally different.  
Further, though it made an initial offer, the second private equity 
firm never submitted a formal bid nor did it ever offer to top the 
winning bidder's final offer.  The Court distinguished this case from 
the In re Novell case discussed above by noting here the BJ's 
board was making an initial assessment that a transaction with a 
competitor was not in BJ's best interests due to concerns about 
the seriousness of the competitor's interest and the regulatory 
risks, whereas in In re Novell the Novell board treated a bidder 
materially differently from other bidders after the board had 
already determined that bidder was a serious bidder. 

 
F. Letters of Intent  
 

1. Claim that seller's introduced additional condition not contem-
plated in LOI sufficient to survive motion to dismiss failure to 
negotiate in good faith claim – EQT Infrastructure Limited v. 
Smith, 861 F.Supp.2d 220 (S.D.N.Y. 2012) – This case involved 
Smith, the direct or indirect owner of several companies that 
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operated primarily two businesses, a stevedoring and bulk storage 
business and a marine services business.  Smith wanted to sell 
both businesses and the plaintiff EQT became interested in 
acquiring the stevedoring and bulk storage business.  As EQT 
was a foreign entity, by law it could not acquire Smith's marine 
business. Following several weeks of negotiation, the parties 
entered into a letter of intent which contemplated EQT would 
purchase the stevedoring and bulk storage business but not the 
marine business.  Among the provisions of the letter of intent was 
an exclusivity provision whereby Smith and his companies agreed 
to work with EQT in good faith and on an exclusive basis towards 
a possible transaction.  While the LOI specified it did not create 
any binding obligation to effect the transaction or enter into a 
definitive agreement, certain provisions were specified as being 
binding, including the exclusivity provision.  The letter of intent did 
not specify that the possible transaction between the parties was 
conditioned on Smith's sale of the marine business to a third party.  
The parties continued to negotiate even after the exclusivity period 
expired until Smith informed EQT that he would not sell the 
stevedoring and bulk storage business to EQT unless EQT 
increased its price considerably because he had been unable to 
find a buyer for the marine business.  EQT then sued Smith and 
his companies for breach of contract, among other things.  The 
defendants made a motion to dismiss, but the United States 
District Court for the Southern District of New York denied that 
motion.   

 
The District Court noted that under New York law there are two 
types of preliminary agreements that can have binding obligations.  
The first, a Type I agreement, reflects complete agreement on all 
issues and binds both sides even if the parties never enter into a 
more formal agreement. The second, a Type II agreement, is 
binding only in part and commits the parties to negotiate in good 
faith to resolve the open issues to reach their stated objective 
within a certain framework but does not commit them to their 
ultimate objective, in this case, the sale transaction.  While clearly 
not a Type I agreement, the parties disputed whether the letter of 
intent was a Type II agreement.  In the context of Smith's motion 
to dismiss, the Court sided with EQT.  It found the language in the 
exclusivity provision of the letter of intent coupled with the 
language elsewhere in that letter that said that provision was 
binding was unambiguous and clearly indicated a binding 
obligation to negotiate in good faith.  The Court therefore 
concluded such an obligation precluded Smith from imposing new 
conditions (i.e., that he must be able to sell the marine business to 
a third party) that were not reflected in the letter of intent.   

 
2. Proposed changes in economic terms materially inconsistent with 

term sheet violated obligation to negotiate in good faith – 
Pharmathene, Inc. v. SIGA Technologies, Inc., 2011 WL 4390726 
(Del. Ch. 2011 – Unpublished Opinion) – This case involved 
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various transactions and negotiations between Pharmathene and 
SIGA in connection with the development of a drug.  Part of those 
transactions included a licensing agreement term sheet whereby 
SIGA would license to Pharmathene certain rights to the drug.  
The parties also entered into a merger agreement which expressly 
provided that if the merger was not completed the parties would 
negotiate in good faith to enter into a license agreement on the 
terms described in the licensing agreement term sheet.  After 
SIGA terminated the merger agreement, the parties began 
negotiating the license agreement.  During those negotiations, 
SIGA proposed terms that were significantly different than those 
contemplated in the license agreement term sheet, most of which 
were favorable to SIGA.  Ultimately Pharmathene brought suit 
against SIGA alleging, among other claims, SIGA breached its 
duty to negotiate in good faith.   

 
While the Delaware Court of Chancery did not find the license 
agreement term sheet to constitute a binding license agreement 
between the parties, it did find SIGA breached its express duty to 
negotiate in good faith by proposing vastly different economic 
terms than the economic terms set forth in the licensing 
agreement term sheet. The Court found that during these 
transactions and negotiations the drug in question had significant-
ly increased in value and SIGA had secured future funding from 
another source so SIGA had "seller's remorse."  The Court also 
acknowledged that with hindsight SIGA had clearly negotiated bad 
economic terms for itself in the license agreement term sheet. 
However, because the parties had extensively negotiated those 
economic terms in the license agreement term sheet, the Court 
found SIGA violated its express obligation to negotiate in good 
faith when SIGA proposed economic terms during the negotiation 
of the license agreement materially different than those set forth in 
the term sheet.  The Court then fashioned an equitable remedy for 
Pharmathene in the form of future payment streams.   

 
G. Confidentiality and Exclusivity Agreements; Effects of Non-Reliance 

Disclaimers 
 

1. Use of confidential information to make unsolicited bid still violated 
confidentiality agreements that did not contain a standstill 
provision – Martin Marietta Materials, Inc. v. Vulcan Materials 
Company, 56 A.3d 1072 (Del. Ch. 2012) – This case involved the 
two largest U.S. companies in the aggregates industries.  Martin 
and Vulcan were interested in possibly pursuing a transaction 
between them.  In the course of their discussions, Martin and 
Vulcan entered into two confidentiality agreements, first a non-
disclosure agreement (the "NDA") and then, to facilitate antitrust 
analysis and discussion, a joint defense and confidentially 
agreement (the "JDA").  The NDA provided the parties would only 
use the Evaluation Material to evaluate a possible business 
combination between the parties or their subsidiaries.  The NDA 
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also required the parties to keep confidential the fact the parties 
were having discussions or that Evaluation Material had been 
disclosed except where legally required.  The NDA went on to 
further provide a notice and vetting process for disclosing 
Evaluation Material when required to do so as a result of an 
external demand.  The JDA provided information may be shared 
and used solely to facilitate a potential transaction being 
discussed between the parties involving the combination or 
acquisition of all or certain of their assets or stock.  Neither the 
NDA nor the JDA contained a standstill provision that would have 
expressly prevented an unsolicited offer, and such a provision was 
not discussed between the parties.   Ultimately Martin commenced 
an unsolicited exchange offer for Vulcan and on the same day 
filed a declaratory action in Delaware that neither the NDA nor the 
JDA prohibited Martin from making the unsolicited exchange offer.  
Vulcan counterclaimed for breach of the NDA and JDA, among 
other claims. 

 
The Delaware Court of Chancery ultimately sided with Vulcan and 
found Martin used the Evaluation Material in its hostile bid and 
otherwise violated the NDA and JDA.  The Court determined the 
use restriction language in the NDA was ambiguous and looked to 
extrinsic evidence.  Based on the drafting history of the NDA, 
which Martin had tried to narrow based on its own concerns about 
a possible unsolicited bid from Vulcan as well as evidence that 
Martin and its advisors was concerned that the use of the 
Evaluation Material would violate the NDA, the Court concluded 
the language in the NDA concerning "a possible business 
combination between" the parties meant a negotiated transaction 
approved by the boards of both parties, and did not include an 
unsolicited exchange offer.  The Court found "the transaction 
being discussed" language in the JDA to clearly not include a 
hostile bid.   
 
Martin then tried to argue that its disclosure of the Evaluation 
Material in connection with its unsolicited bid was permitted under 
the NDA because it was "legally required."  The Court again found 
the NDA was ambiguous and based on extrinsic evidence 
concluded the additional provisions in the NDA that required one 
party to notify the other party before disclosing any Evaluation 
Material applied to all "legally required" disclosures and thus 
Martin further breached the NDA by not providing Vulcan notice 
prior to disclosing the Evaluation Material in connection with its 
unsolicited exchange offer. The Court found Martin also needed 
Vulcan's consent under the JDA to disclose Evaluation Material.  
Having already found Martin in breach, the Court did not address 
whether Martin could have undertaken the exchange offer on its 
own and then voluntarily triggered the legally required disclosure 
under SEC rules.   
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2. Confidential agreement that arguably blocked one party from an 
industry not too indefinite to be unenforceable – Goodrich Capital, 
LLC v. Vector Capital Corporation, 2012 WL 4123401 (S.D.N.Y. 
2012) – This case involved Goodrich Capital, LLC, which assisted 
companies in strategic planning. Goodrich assisted The 
Treasurer, a cash management business, in strategic planning 
which contemplated among other things Treasurer acquiring a 
smart safe company.  Goodrich identified a potential target and 
also approached Vector Capital, a private equity firm, for 
financing. Vector had no prior knowledge of the industry.  
Goodrich, Vector and Treasurer entered into a nondisclosure 
agreement which provided that the recipient of confidential infor-
mation of any of the other parties would not use that information 
except to explore a contemplated business arrangement and also 
contained a non-circumvention provision that prevented the 
parties from taking action to avoid payment of fees or otherwise 
minimize a party's role in the contemplated business arrangement.  
The contemplated business arrangement was a new business 
opportunity related to cash handling services.  Goodrich prepared 
a presentation about the potential targets and the strategy it 
prepared for Treasurer and shared it with potential investors, 
including Vector. The presentation was marked confidential by 
Goodrich and contemplated the payment of certain fees to 
Goodrich.   

 
The main target ultimately chose another bidder and then 
Goodrich and Treasurer turned their sights on another target 
identified in the presentation.  They then learned Vector had made 
an offer to acquire that target though that offer had been rejected.  
Goodrich then discussed with Vector the possibility of Vector 
joining forces with Treasurer to acquire separate portions of the 
target's business. Vector then made a presentation based on 
Goodrich's proposal that included significant fees paid to 
Goodrich. However, ultimately Vector pursued the acquisition of 
the second target on its own and consummated that acquisition.   
Goodrich brought suit against Vector in the United States District 
Court for the Southern District of New York claiming, among other 
things, Vector breached the nondisclosure agreement by using 
Goodrich's confidential presentation other than for a contemplated 
business arrangement among Treasurer, Goodrich and Vector 
related to cash handling services as contemplated by that 
agreement and that it acquired the second target on its own to 
avoid paying any fees to Goodrich.  Vector made a motion to 
dismiss and argued that Goodrich's reading of the nondisclosure 
agreement would be unreasonably indefinite in that it would 
preclude Vector from pursuing opportunities in the cash 
management industry. The District Court disagreed and denied 
Vector's motion to dismiss, by finding the nondisclosure 
agreement imposed a definite obligation – Vector could not use 
the confidential information supplied by Goodrich in pursuing 
those opportunities unless it was pursuant to a business 
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arrangement among Treasurer, Goodrich and Vector.  The Court 
also denied Vector's motion to dismiss Goodrich's claim that 
Vector also breached the non-circumvention provision of the 
nondisclosure agreement by acquiring the second target in a way 
to deprive Goodrich of a fee. 

 
3. Non-reliance provision in confidentiality agreement precluded 

claims of fraud during due diligence process – RAA Management, 
LLC v. Savage Sports Holdings, Inc., 45 A.3d 107 (Del. 2012) – 
This case involved the sale of Savage pursuant to a bid process.  
RAA was one of several bidders and at the outset of the bidding 
process signed a nondisclosure agreement. RAA ultimately 
terminated negotiations with Savage after Savage disclosed to 
RAA that it had three significant unrecorded liabilities.  RAA then 
brought suit against Savage claiming fraud in that it alleged at the 
outset of its discussions with Savage that Savage had 
represented to RAA it did not have any significant unrecorded 
liabilities and therefore Savage should be liable for the $1.2 million 
in due diligence expenses RAA incurred.   

 
The Delaware Supreme Court, applying New York law (though 
stating the result would be the same under Delaware law as well), 
upheld the lower court's dismissal of RAA's claims based on the 
language in the nondisclosure agreement.  Specifically, the 
nondisclosure agreement that RAA signed included an express 
non-reliance disclaimer whereby RAA agreed Savage was making 
no representations as to the accuracy or completeness of the due 
diligence material or other information provided and would have 
no liability for such material or information, with only the 
representations made by Savage in a definitive sale agreement to 
have any legal effect. The nondisclosure agreement further 
provided that no contract would be deemed to exist between the 
parties until a definitive sales agreement was entered into and that 
RAA was waiving any claims in connection with the transaction 
until the parties entered into such an agreement.  The trial court 
determined, and the Delaware Supreme Court affirmed, the 
unambiguous language in the nondisclosure agreement barred 
liability for fraudulent misrepresentations. The Court noted holding 
otherwise in the context of negotiations towards a possible 
transaction would subject targets to the risk that they could not 
contractually bar due diligence claims by bidders who later walked 
away from the negotiations.   

 
4. Exclusivity agreement does not preclude internal discussions 

regarding unsolicited offers – Vector Capital Corporation v. Ness 
Technologies, Inc., 2012 WL 913245 (S.D.N.Y. 2012) – This case 
involved Vector and Ness who began discussing Vector's possible 
acquisition of Ness.  Vector and Ness entered into an exclusivity 
agreement to continue those discussions. The exclusivity 
agreement provided, among other things, that Ness would not 
initiate, solicit or encourage any inquiries, discussions or pro-
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posals regarding a possible sale of Ness. The exclusivity agree-
ment also provided that Ness would promptly notify Vector of any 
inquiry, discussion or proposal from a third party concerning a 
possible sale of Ness, including the material terms thereof.  During 
the exclusivity period, Ness received a proposal from another 
suitor which Ness promptly communicated to Vector.  Ness then 
received another letter from this suitor outlining some due 
diligence items and reaffirming its original proposal.  Ness did not 
inform Vector of this second communication.  Approximately 
twenty days after the exclusivity agreement with Vector expired, 
Ness announced a deal to be acquired by the second suitor.   

 
Vector filed suit in the United States District Court for the Southern 
District of New York alleging, among other things, Ness had 
violated the exclusivity agreement.  Ness moved to dismiss the 
complaint and the District Court granted that motion.  One of 
Vector's claims was that Ness breached the exclusivity agreement 
by not informing Vector of the second letter from the new suitor.  
The Court dismissed that claim by noting the second letter did not 
contain any new material terms of the suitor's offer and concerned 
only due diligence items.  Thus, the second letter was not an 
inquiry, discussion or proposal concerning a possible sale of 
Ness, particularly since Ness had already disclosed the new 
suitor's proposal and its material terms to Vector.  An even more 
novel argument that the Court rejected was Vector's contention 
that the exclusivity agreement prohibited not only external 
discussions with a third party that might lead to a sale of Ness, but 
also internal discussions about an unsolicited proposal like the 
one Ness received.  The Court said the exclusivity agreement 
unambiguously covered only external discussions, and that to hold 
otherwise would restrict the management of Ness from fulfilling 
their fiduciary duties under Delaware law.    

 
5. Non-reliance/release precluded fiduciary duty breach and fraud 

claims – Barr v. Dyke, 49 A.3d 1280 (Me. 2012) – In this case, 
minority shareholders (and also employees) of Bushmaster, Inc. 
had previously brought suit against Bushmaster's directors for 
breaches of their fiduciary duties.  Ultimately the suit was settled 
whereby Bushmaster purchased the minority shareholders' shares 
pursuant to a stock purchase agreement in which the minority 
shareholders represented, among other things, they were familiar 
with Bushmaster's business and had made their own independent 
determination of the value of the shares based on their financial 
advisor and they had not relied on Bushmaster or any of its 
directors, officers, shareholders, employees or agents as to the 
value of the shares.  The parties also executed a general release.   

 
Bushmaster was sold two years later at a significantly higher value 
than the settlement price and the minority shareholders brought 
suit against the directors and officers of Bushmaster alleging 
breaches of their fiduciary duties as well as fraud.  The trial court 
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granted summary judgment in favor of the defendants based on 
the disclaimer of reliance and general release, and the Supreme 
Judicial Court of Maine affirmed.  The minority shareholders 
argued that the Court should not enforce the disclaimer of reliance 
because of the fiduciary relationship among the parties.  The 
Court disagreed saying that the parties had already discarded that 
trust since they were already in litigation and were no longer 
justified in their reliance on the other.     

 
H. Anti-Assignment Clauses  
 

1. Reverse triangular merger violated anti-assignment provision that 
prohibited assignment by operation of law under New Jersey law – 
DBA Distribution Services, Inc. v. All Source Freight Solutions, 
Inc., 2012 WL 845929 (D.N.J. 2012) – In this case, DBA 
Distribution Services and All Source Freight Solutions entered into 
an exclusive sales agreement whereby All Source became the 
exclusive agent for DBA in the sale and operation of freight in 
Boston, Massachusetts.  All Source agreed it would also not 
represent any other person or entity in those activities while the 
exclusive sales agreement was in effect.  The exclusive sales 
agreement contained an anti-assignment clause that provided the 
agreement could not be assigned by either party without the other 
party's consent and would "not be assignable or transferable by 
operation of law."   

 
While the agreement was in effect, Radiant Logistics, Inc. 
acquired DBA in a reverse triangular merger by which a merger 
subsidiary of Radiant was merged with and into DBA with DBA 
being the surviving entity of the merger.  DBA claimed shortly after 
the merger that All Source attempted to terminate the exclusive 
sales agreement, ceased performing services under the agree-
ment and began providing services for a competitor in violation of 
the agreement.  DBA ultimately filed suit against All Source 
claiming, among other things, a breach of contract.  All Source 
argued that DBA could not maintain a breach of contract claim 
because DBA was already in breach of the contract.  All Source 
argued that the reverse triangular merger violated the anti-
assignment clause which prohibited assignments by operation of 
law since DBA did not obtain All Source's consent to the merger.  
DBA claimed it did not violate the anti-assignment provision 
because it was still the party to the agreement.  The United States 
District Court for the State of New Jersey reviewed the New 
Jersey corporate statutes regarding the effect of a merger which 
provided that all of the properties belonging to each corporation 
that is a party to the merger shall be vested in the surviving 
corporation without further act or deed. The Court then 
distinguished generic anti-assignment clauses and those that 
specifically prohibit assignment by operation of law.  Since the 
Court viewed the assignment here to have occurred by operation 
of law by virtue of the merger, the Count concluded DBA violated 
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the anti-assignment provision and could not maintain an action 
against All Source for breach of the exclusive sales agreement.  

 
2. Reverse triangular merger not an assignment by operation of law 

with respect to the surviving entity under Delaware law – Meso 
Scale Diagnostics, LLC v. Roche Diagnostics GmbH, 2013 WL 
655021 (Del. Ch. 2013 - Unpublished Opinion) – The Delaware 
Court of Chancery in this case reaches a different result than the 
Court in DBA above applying Delaware law.  This case involved a 
license of certain intellectual property rights.  The relevant contract 
specified that neither the contract nor any of the rights, interests or 
obligations under could be assigned, in whole or in part, by 
operation of law or otherwise by any party without the prior written 
consent of the other parties. However, the anti-assignment 
provision did not address changes in control.   

 
Ultimately, Roche acquired the licensee by a reverse triangular 
merger in which the licensee was the surviving entity.  The facts 
established the sole purpose of the merger was to acquire those 
intellectual property rights and ultimately Roche terminated the 
employees of the licensee and ceased much of its operations 
though the licensee retained all rights under the license following 
the merger.  Meso claimed the reverse triangular merger violated 
the anti-assignment provision because the merger was an 
assignment by operation of law.  The Delaware Court of Chancery 
disagreed and granted summary judgment in favor of Roche on 
this claim.  The Court interpreted Section 259 of the Delaware 
General Corporation Law that sets forth the effects of a merger on 
the constituent corporations to mean that the assets and 
properties of the constituent corporations that were merging into 
the surviving corporation were being assigned by operation of law, 
but that the assets of the surviving corporation of the merger, in 
this case the licensee, were not.  The Court felt this interpretation 
was consistent with the reasonable expectation of the parties, 
noting most of the commentary indicated a reverse triangular 
merger should not be considered an assignment by operation of 
law as to the surviving entity.  The Court also felt this inter-
pretation was consistent with prior Delaware law that stock 
acquisitions would not violate anti-assignment provisions.  The 
Court noted that Meso could have negotiated to prevent a change 
in control of the licensee but it had not. 

 
3. Step transaction doctrine used to determine transactions triggered 

acceleration of earn out payments – Coughlan v. NXP, 2011 WL 
5299491 (Del. Ch. 2011 – Unpublished Opinion) – In this case, 
NXP had acquired GlovNav, Inc. in a reverse triangular merger 
with GlovNav being the surviving corporation of the merger.  The 
merger agreement provided for additional earn out payments to 
the former stockholders of GlovNav.  Those payments could be 
accelerated in the event of certain changes in control of NXP or 
the GloNav business.  Specifically, the earn out payments could 
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be accelerated if a third party acquired (i) a majority of the 
outstanding capital stock or other equity interests in NXP or 
GloNav,  (ii) all or substantially all of the assets of GloNav (other 
than a subsidiary of NXP) or NXP, (iii) a portion of the assets of 
NXP in which all or substantially all of the assets of GloNav reside, 
or (iv) a portion of the assets of a business unit or operating unit of 
NXP of which GlovNav did not comprise all or substantially all of 
the GloNav assets, though in certain of the more significant 
transactions involving NXP as opposed to GloNav directly, the 
earn out payments would not be accelerated if the acquirer 
assumed all of NXP's remaining obligations to make the 
payments.   

 
NXP then entered into a joint venture with STMicroelectronics 
which combined certain businesses of each company, including 
the GloNav business, with ST owning 80 percent of the joint 
venture and NXP owning 20 percent.  The joint venture entity was 
formed through a series of steps.  On NXP's side there were two 
steps.  First, it formed a new wholly-owned subsidiary and 
transferred certain assets to it, including the GloNav assets.  
Then, NXP sold the equity in that subsidiary to the new joint 
venture entity.  Coughlan, the stockholder representative of the 
former stockholders of GloNav ultimately brought suit against NXP 
claiming that the joint venture transactions triggered the 
acceleration of the earn out payments.  NXP responded that each 
of the two steps described above were distinct steps, neither of 
which constituted a triggering event under the earn out 
acceleration provision described above.  The Delaware Court of 
Chancery disagreed and applied the step transaction doctrine to 
ensure the fulfillment of the parties' expectations as determined by 
the Court.  NXP tried to argue prior drafts of the merger 
agreement would have covered the joint venture transactions and 
thus applying the step transaction doctrine would go against the 
parties' intent.  The Court disagreed and said NXP's argument 
would render the acceleration provision meaningless when the 
parties' intent was clearly to trigger acceleration if NXP sold 
GloNav or its business.  The Court further stated that even if the 
step transaction doctrine did not apply, the Court would have used 
equity to determine the joint venture transactions together were 
the same transaction and therefore triggered the acceleration 
provision.  While more akin to a stock transfer than a reverse 
triangular merger, the case demonstrates that courts will ignore 
the form of the transaction and look at its substance if not doing so 
would likely frustrate the parties' intent as expressed in the 
contract.  

 
 

  



36 

 
  



37 

  



38 

 


