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A NOTE CONCERNING THE PROGRAM MATERIALS 
 
 

 The materials included in this Kentucky Bar Association Continuing Legal 
Education handbook are intended to provide current and accurate information 
about the subject matter covered.  No representation or warranty is made 
concerning the application of the legal or other principles discussed by the 
instructors to any specific fact situation, nor is any prediction made concerning 
how any particular judge or jury will interpret or apply such principles.  The proper 
interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner.  The faculty and staff of 
this Kentucky Bar Association CLE program disclaim liability therefore.  Attorneys 
using these materials, or information otherwise conveyed during the program, in 
dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
 
 
 
 
 
 
 
 
 
 
 

Printed by:  Kanet Pol & Bridges 
7107 Shona Drive 

Cincinnati, Ohio  45237 
 

Kentucky Bar Association 

dmoore
Rectangle



3 

TABLE OF CONTENTS 
 
 
The Presenter .................................................................................................................. i 

 
 
When Good Cases (or Clients) Turn Bad ........................................................................ 1 
 

Managing the Client with Unrealistic Expectations ............................................... 1 
 
Representing Multiple Clients in the Same Matter................................................ 2 
 
Dealing with the Client Whose Dishonesty Comes to Light During the 
Representation .................................................................................................... 5 
 

Dealing with False Testimony ................................................................... 5 
Dealing with the Defrauding Client ........................................................... 7 

 
What to Do When the Client Disappears or Dies ................................................. 8 
 
Conclusion ......................................................................................................... 12 

 

 
 
 
 
 
 
 
  

dmoore
Rectangle



4 

 
 
 

dmoore
Rectangle



i 

THE PRESENTER 
 
 
 
 
 

Shannon A. "A.J." Singleton 
Stoll Keenon Ogden, PLLC 

300 West Main Street, Suite 2100 
Lexington, Kentucky  40507-1801 

(859) 231-1093 
aj.singleton@skofirm.com 

 
 

SHANNON A. "A.J." SINGLETON is a Member in the Lexington office of Stoll Keenon 
Ogden, PLLC and has been with the firm since 2000. He is the firm's Deputy General 
Counsel and is a member of the Business Litigation practice with a concentration in 
Business Torts and Class Actions. Mr. Singleton's practice focuses on legal ethics; 
judicial, legislative, and executive branch ethics; mineral litigation, including trespass 
actions; shareholder derivative actions; and defense of breach of fiduciary duty claims. 
He also addresses attorney-client privilege and confidentiality issues for the firm and for 
the firm's clients.  Mr. Singleton received his B.A., summa cum laude, from Furman 
University and his J.D. from the University of Washington School of Law.  He is a 
member of the Kentucky and Georgia Bar Associations and the ABA Center for 
Professional Responsibility.  He also serves as the Secretary of the Kentucky Civil War 
Round Table and on the Board of the Henry Clay Memorial Foundation. 
 
  

 



ii 

 
 



1 

WHEN GOOD CASES (OR CLIENTS) TURN BAD 
Shannon ("A.J.") Singleton 

 
 
 

Representations of clients do not always proceed as smoothly as we lawyers hope.  
Sometimes the client becomes frustrated because he had (or the lawyer allowed him to 
have) unrealistic expectations of success or of the cost of the representation, or a 
dispute develops among a set of clients, all of whom the lawyer represents in a particular 
matter. Sometimes the once seemingly honest client turns dishonest, and uses the 
lawyer's services to perpetuate that dishonesty.  And sometimes, the client up and 
disappears – or dies – leaving the lawyer without a client. 

 
These are some examples of good cases – or good clients – gone bad. This presen-
tation will address some of the ethical obligations of the lawyer facing these situations. 
 
I.   MANAGING THE CLIENT WITH UNREALISTIC EXPECTATIONS 

 
One difficulty a lawyer may face early or later in a representation is the client with 
unrealistic expectations.  The client may be convinced that he is totally in the 
right; that the opponent "has no case" and will be a horrible witness; and, 
because the case is "so simple," the cost of litigation should be minuscule.  This 
issue of tempering the client's unrealistic expectations is as much a risk 
management issue as it is a professional responsibility issue.  It is certainly 
important (if only to be able to attract the business) for the lawyer to be optimistic 
about her client's goals and aspirations of success.  However, it is just as 
important to not oversell the client on the realistic outcome of the representation, 
what will be involved, the arguments against the client's position, and the cost in 
time and money that the client can expect.  Thus, the importance of controlling 
the client's expectations starts at the outset of the representation; and, if the 
lawyer has not communicated with the client at the outset about reasonable 
expectations, it may cause difficulty in the attorney-client relationship down the 
road when things do not go as well (or as inexpensively) as the lawyer has let the 
client believe. 

 
From a professional responsibility standpoint, it is imperative that the lawyer 
communicate with her client, and those frank communications can often help 
control the client's expectations.  Rule 1.41 requires that the lawyer "keep the 
client reasonably informed about the status of the matter" and "promptly comply 
with reasonable requests for information."  Rule 1.4(a)(3) and (4).  Likewise, Rule 
1.4(b) requires that the lawyer "explain a matter to the extent reasonably neces-
sary to permit the client to make informed decisions regarding the representa-
tion."   

 
For the lawyer's own protection, many of these communications should be in 
writing to identify both (a) the underlying circumstances that the client has 
communicated to the lawyer and (b) the lawyer's assessment to the client.  
Sometimes a lawyer's judgment or advice will be based on limited facts provided 

                                                 
1
 Unless otherwise stated, all references to the "Rules" are to the Kentucky Rules of Professional 

Conduct, found in Kentucky Supreme Court Rule (SCR) 3.130. 
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by the client.  In consulting with the lawyer, the client is likely to emphasize the 
"good parts" of the story and equally likely to downplay (if not fail to mention) the 
"bad parts."  By articulating to the client, in writing, the key facts upon which the 
lawyer is basing her assessment, the lawyer has set forth the parameters of her 
understanding.  If the client has failed to disclose, or failed to honestly disclose, 
all of the pertinent facts, the lawyer can point to her understanding of the facts as 
articulated in the written communication that were the basis of her analysis.   

 
It is also important to manage the client's expectations as to the scope of the 
representation.  This can be accomplished in the engagement letter, in which the 
lawyer identifies what the lawyer will (or sometimes will not) undertake as part of 
the representation.  If the lawyer does not limit the scope of the representation, 
the client may have a subjective reasonable belief that the lawyer should advise 
him on other matters, or protect other interests the client may have, especially if 
those other matters or the client's other interests have some relation to the actual 
representation undertaken by the lawyer.     

 
II.   REPRESENTING MULTIPLE CLIENTS IN THE SAME MATTER 

 
Another issue the lawyer may need to address at the outset of a representation 
arises if the lawyer (or law firm) is going to represent more than one client in the 
same matter.  In this context, the question sometimes arises as to whether the 
lawyer can continue to represent one or more clients in the matter when a conflict 
later develops between or among the jointly represented clients.   

 
The decision as to whether to represent more than one client in a given matter 
should involve careful consideration and consultation with all of the clients, and 
documentation of the consultation and of the clients' consent to the joint 
representation. These discussions must take place at the outset of the joint 
representation.  Rule 1.7(a)(2) states that a concurrent conflict of interest exists if 
"there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client 
or a third person or by a personal interest of the lawyer."  Representing more 
than one client in the same matter can be such a limitation. If the lawyer 
reasonably believes that she can still competently represent each of the clients, 
and she is not (and is not likely to be) asserting claims or defenses on behalf of 
one client against another of the jointly represented clients, the Rules of 
Professional Conduct permit her to represent more than one client in the same 
matter – so long as each client gives his, her or its "informed consent confirmed 
in writing."  See Rule 1.7(b); see also Rule 1.0(e) (defining "Informed consent") 
and 1.0(b) (defining "Confirmed in writing" for purposes of the Rules).  With 
respect to jointly represented clients, the Rule specifically requires that "[t]he 
consultation … include an explanation of the implications of the common 
representation and the advantages and risks involved."  Rule 1.7(b)(4).   

 
The Kentucky Supreme Court Rules devote a number of Commentaries on Rule 
1.7 to the issue of joint representations. Commentary (18) of Rule 1.7 provides, 
in part:  "When representation of multiple clients in a single matter is undertaken, 
the information must include the implications of the common representation, 
including possible effects on loyalty, confidentiality and the attorney-client 
privilege and the advantages and risks involved."  There are also five Com-
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mentaries on Rule 1.7 under the subheading "Special Considerations in Common 
Representation."  These Commentaries ((29) through (33)) address such topics 
as the propriety of a joint representation; the status of the attorney-client 
privilege; the lack of confidentiality of information among jointly represented 
clients; and the duty of loyalty owed to each jointly represented client.  For 
example, Commentary (30) to Rule 1.7 provides, in part:  "With regard to the 
attorney-client privilege, the prevailing Rule is that, as between commonly 
represented clients, the privilege does not attach.  Hence, it must be assumed 
that if litigation eventuates between the clients, the privilege will not protect any 
such communications, and the clients should be so advised." Likewise, 
Commentary (31) addresses confidentiality and warns: "The lawyer should, at the 
outset of the common representation and as part of the process of obtaining 
each client's informed consent, advise each client that information will be shared 
and that the lawyer will have to withdraw if one client decides that some matter 
material to the representation should be kept from the other." 

 
The Kentucky Supreme Court has held, in no uncertain terms, that the lawyer 
must comply with Rule 1.7's consultation and informed consent requirements 
when undertaking the representation of more than one client in a given matter.  
In An Unnamed Attorney v. Kentucky Bar Ass'n., 186 S.W.3d 741 (Ky. 2006), the 
Court emphasized that the jointly represented clients must be advised about, and 
must consent to, the sharing among them of any information learned or obtained 
during the joint representation that is material to the representation.  The Court 
stated:  "In the context of common representation, consent must be informed, 
and this requires that each client be made aware of the full consequences of 
such representation.  This includes the meaning of confidentiality, and the 
reasonably foreseeable means that conflicts could adversely affect the interests 
of each client."  Id., 186 S.W.3d at 743. 

 
Unfortunately, sometimes a rift develops among jointly represented clients.  The 
alignment of interests once shared among the jointly represented clients fails, 
and the lawyer cannot adequately represent one, some or all of the jointly 
represented clients.  This may occur, for example, if adequate representation of 
one client would require the lawyer to cross-claim against another of her jointly 
represented clients.  When that occurs, the question arises as to whether the 
lawyer must withdraw from representing all of the clients or whether the lawyer 
can end her representation of one or more clients, and continue to represent the 
other clients.  Commentary (29) to Rule 1.7 provides some guidance about not 
only the propriety of representing more than one client in a given matter, but also 
about the likelihood of needing to withdraw if a rift develops among the jointly 
represented clients:   

 
Ordinarily, the lawyer will be forced to withdraw from representing 
all of the clients if the common representation fails.  In some 
situations, the risk of failure is so great that multiple representation 
is plainly impossible.  For example, a lawyer cannot undertake 
common representation of clients where a contentious litigation or 
negotiations between them are imminent or contemplated.  
Moreover, because the lawyer is required to be impartial between 
commonly represented clients, representation of multiple clients is 
improper when it is unlikely that impartiality can be maintained.  
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Generally, if the relationship between the parties has already 
assumed antagonism, the possibility that the clients' interest can 
be adequately served by common representation is not very good.  
Other relevant factors are whether the lawyer subsequently will 
represent both parties on a continuing basis and whether the 
situation involves creating or terminating a relationship between 
the parties.2 
 

However, a rift does not necessarily foreclose the possibility that, under certain 
circumstances, and with the informed consent of the former client, the lawyer can 
continue to represent one of the parties in the joint representation.  (Even 
Commentary (29) starts off by saying "Ordinarily, the lawyer will be forced to 
withdraw from representing all of the clients if the common representation fails," 
suggesting that there may be situations out of the ordinary in which it would be 
permissible to continue representing the other clients.)  It is at least conceivable, 
and has been accepted in some other jurisdictions, that a lawyer could continue 
to represent the other clients if, at the outset of the representation, the former 
client signed an engagement letter and/or an advance waiver in which the client 
acknowledged and agreed to prospectively waive the future conflict so as to 
allow the lawyer to continue to represent the other clients if a rift later occurred.  
As with advance waivers generally, the effectiveness of such a waiver is likely to 
be judged by such factors as: (a) how detailed the waiver is; (b) the 
sophistication of the consenting client; and (c) the ability (if not encouragement or 
facilitation) of the consenting client to obtain independent legal advice on whether 
to agree to such a provision.    

 
For example, in Zador Corp. v. Kwan, 31 Cal.App.4th 1285 (Cal.App.6.Dist. 
1995), counsel's former client ("Kwan") had successfully disqualified the law firm 
("Heller") that had previously represented both Kwan and Zador in the litigation.  
In reversing the trial court's disqualification order, the California appellate court 
explained:   

 
In this case, Heller advised Kwan that it would represent Kwan 
only if Kwan signed a detailed waiver.  Kwan studied the form for 
20 minutes and then signed it.  By signing the form, Kwan waived 
the attorney-client privilege.  Kwan also advised that Heller would 
continue to represent Zador if a conflict existed.  Kwan was 
advised that he had the right at any time to obtain separate 
counsel. Kwan also agreed to the following provision, "Accord-
ingly, we are now asking that you consent to our continued and 
future representation of the Companies and agree not to assert 
any such conflict of interest or seek to disqualify us from 
representing the Companies, notwithstanding any adversity that 
may develop."   
 
Subsequently, after reviewing documents produced by Bolton, 
Heller decided a possible conflict existed.  It advised Kwan to 
retain separate counsel.  Kwan agreed.  Heller also asked Kwan 
to reaffirm his consent to Heller's continued representation of 

                                                 
2
 Rule 1.7, Commentary (29). 
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Zador.  Kwan again agreed.  Heller confirmed this agreement in 
writing:  "Consistent with your agreement and consent dated June 
22, 1990, which you have recently reaffirmed, we will continue to 
represent the Co-defendants in this lawsuit."  Kwan raised no 
objections.3  

 
If the lawyer representing multiple clients in the same matter cannot obtain, or did 
not previously obtain, the "informed consent confirmed in writing" to continue 
representing one or more clients in the matter while withdrawing from the repre-
sentation of others, it is unlikely that counsel will be permitted to continue 
representing any of the clients in the matter.  She will have to withdraw from 
representing all of them, and for the lawyer's own sake, it is hoped that she 
obtained the requisite joint representation consent at the outset of the repre-
sentation.  

 
As for the advance waiver to continue representing other clients in the same 
matter, again, the more informed the consent of the client – as determined by the 
disclosure, the consultation, the sophistication of the client, and/or the client's 
seeking (or being advised to seek) independent legal advice about the consent – 
the more likely the consent will be upheld.   

 
III. DEALING WITH THE CLIENT WHOSE DISHONESTY COMES TO LIGHT 

DURING THE REPRESENTATION 
 

Sometimes, during the course of a representation, the lawyer learns that her 
client – whom she previously had no qualms about representing – is about to be, 
or is being, dishonest.  The client may be prepared to offer perjured testimony, or 
the client may be involved in fraudulent and dishonest business dealings, and/or 
using the lawyer's services to perpetuate the fraud.  Both of these situations 
present ethical dilemmas for lawyers. 
   
A.   Dealing with False Testimony 

 
With respect to a lawyer's duty when she knows her client would offer, or 
has offered, false testimony, Rule 3.3(a)(3) states:  "A lawyer shall not 
knowingly:…offer evidence that the lawyer knows to be false.  If a lawyer, 
the lawyer's client, or a witness called by the lawyer, has offered material 
evidence and the lawyer comes to know of its falsity, the lawyer shall take 
reasonable remedial measures, including, if necessary, disclosure to the 
tribunal.  A lawyer may refuse to offer evidence, other than the testimony 
of a defendant in a criminal matter, that the lawyer reasonably believes is 
false."  As Commentary (5) to Rule 3.3 explains, the lawyer's obligation to 
refuse to offer such false material evidence trumps the client's wishes that 
it be offered.   

 
The duties imposed by Rule 3.3 arise upon actual knowledge of the 
evidence's falsehood, and it could be the case that the lawyer believed 
the evidence when presented was not false.  Commentary (10) to Rule 
3.3 addresses this quandary: 

                                                 
3
  Zador Corp., 31 Cal.App.4

th
 at 1300 (italics provided by the court).   
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Having offered material evidence in the belief that it was 
true, a lawyer may subsequently come to know that the 
evidence is false.  Or, a lawyer may be surprised when the 
lawyer's client, or another witness called by the lawyer, 
offers testimony the lawyer knows to be false, either during 
the lawyer's direct examination or in response to cross-
examination by the opposing lawyer.  In such situations or 
if the lawyer knows of the falsity of testimony elicited from 
the client during a deposition, the lawyer must take reason-
able remedial measures.4 

 
Such remedial measures include consulting privately with the client to 
discuss the false testimony, the lawyer's obligations under Rule 3.3, and 
the consequences (legal and practical) of the failure to remedy the 
situation.  If the client still refuses to change course, the lawyer must take 
additional steps, which could include withdrawing from the representation 
and/or bringing the false evidence to the attention of the tribunal.  The 
same obligations hold true for the lawyer who learns that her client 
responded falsely to pretrial discovery.  See ABA Formal Op. 93-376, at 
p. 5 (1993) (in considering the issue of a lawyer's ethical obligations in the 
context of a civil trial when the lawyer learns that her client lied during his 
deposition and that he altered documents, the ABA Committee on Ethics 
and Professional Responsibility stated:  "The Committee is therefore of 
the view that, in the pretrial situation described above, the lawyer's duty of 
candor toward the tribunal under Rule 3.3 qualifies her duty to keep client 
confidences under Rule 1.6.  Continued participation by the lawyer in the 
matter without rectification or disclosure would assist the client in 
committing a crime or fraud in violation of Rule 3.3(a)(2)."). 

 
Rule 3.3(a)(3) does, however, present a special quandary for the criminal 
defense lawyer who reasonably believes, but does not "know," that the 
testimony her client would give is false.  Recall that Rule 3.3(a)(3) states, 
in part:  "A lawyer may refuse to offer evidence, other than the testimony 
of a defendant in a criminal matter, that the lawyer reasonably believes is 
false." (Emphasis added). Commentary (9) attempts to justify and explain 
this "criminal defendant client" exception: "Because of the special 
protections historically provided criminal defendants, however, this Rule 
does not permit a lawyer to refuse to offer the testimony of such a client 
where the lawyer reasonably believes but does not know that the 
testimony will be false."  Similarly, Commentary (7) states:  "The duties 
stated in paragraphs (a) and (b) [of Rule 3.3] apply to all lawyers, 
including defense counsel in criminal cases. In some jurisdictions, 
however, courts have required counsel to present the accused as a 
witness or to give a narrative statement if the accused so desires, even if 
counsel knows that the testimony or statement will be false.  The 
obligation of the advocate under the Rules of Professional Conduct is 
subordinate to such requirements. See also Comment (9)." The 

                                                 
4
 Rule 3.3, Commentary (10). 
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Commentaries, however, seem to provide little guidance thereafter on 
addressing this special exception. 

 
B.   Dealing with the Defrauding Client 

 
In a similar vein, a lawyer may learn during her representation that her 
client is using the lawyer's services to perpetrate a fraud on third parties 
and that the fraud is likely to cause substantial financial injury.  Rule 1.6 
prohibits a lawyer from revealing information relating to the representation 
of a client unless such disclosure is explicitly or implicitly authorized, or 
unless the disclosure would qualify under one of Kentucky's four 
enumerated exceptions.  Disclosure of a client's criminal or fraudulent 
conduct that is reasonably certain to cause serious financial injury is not 
one of Rule 1.6(b)'s enumerated exceptions.   

 
In this regard, Kentucky's version of Rule 1.6 differs from the ABA Model 
Rules of Professional Conduct's version of Rule 1.6, which specifically 
allows (but does not require) such disclosure to the extent the lawyer 
"reasonably believes necessary" either "to prevent the client from 
committing a crime or fraud that is reasonably certain to result in 
substantial injury to the financial interests or property of another and in 
furtherance of which the client has used or is using the lawyer's services" 
or "to prevent, mitigate or rectify substantial injury to the financial interests 
or property of another that is reasonably certain to result or has resulted 
from the client's commission of a crime or fraud in furtherance of which 
the client has used the lawyer's services."  ABA Model Rule 1.6(b)(2) and 
(3).   

 
The fact that the Kentucky Supreme Court specifically rejected these 
provisions of ABA Model Rule 1.6 when the Court revamped the 
Kentucky Rules of Professional Conduct in 2009 is important.  By not 
including these provisions – that were already part of the ABA Model 
Rules in 2009 – the Kentucky Supreme Court stressed the importance of 
the lawyer's ethical obligations of confidentiality under Rule 1.6.  Ken-
tucky's Rule 1.16 does allow a lawyer to withdraw from a representation if 
"the client persists in a course of action involving the lawyer's services 
that the lawyer reasonably believes is criminal or fraudulent," or if "the 
client has used the lawyer's services to perpetuate a crime or fraud."  
Rule 1.16(b)(2) and (3).  Likewise, a lawyer is obligated to withdraw or 
terminate a representation if "the representation will result in a violation of 
the Rules of Professional Conduct or other law."  Rule 1.16(a)(1).  
However, under Kentucky's Rule 1.6, the lawyer is still obligated to 
maintain the confidentiality of information relating to the representation of 
her client, even if the client's conduct is likely to cause serious financial 
injury.   

 
Further, under the Kentucky Rules of Professional Conduct, if the client is 
an organization, and the lawyer "knows that an officer, employee or other 
person associated with the organization is engaged in action, intends to 
act, or refuses to act in a matter related to the representation that is a 
violation of a legal obligation to the organization, or a violation of law that 
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reasonably might be imputed to the organization, and that is likely to 
result in substantial injury to the organization, then the lawyer shall 
proceed as reasonably necessary in the best interest of the organization.  
Unless the lawyer reasonably believes that it is not necessary (sic) in the 
best interest of the organization to do so, the lawyer shall refer the matter 
to higher authority in the organization, including, if warranted by the 
circumstances, to the highest authority that can act in behalf of the 
organization as determined by applicable law." Rule 1.13(b).  In addition, 
if the lawyer reports up the chain of command and, despite the lawyer's 
efforts, the company's officers continue to pursue a course of action that 
would be a clear violation of the law that would result in substantial injury 
to the company, the lawyer may then reveal the information, but only to 
the extent necessary to prevent substantial injury to the company.  See 
Rule 1.13(c).   

 
To help prevent some of these situations from arising in the first place, 
lawyers should consider performing due diligence background checks on 
new clients.  For example, sometimes the results of a simple Google 
search may be sufficient to convince the lawyer that a potential client is 
bad news, and to cause the lawyer to choose not to represent the client in 
the first place.  Other times, if the lawyer later learns that the client is 
committing a fraud, the lawyer may be able to dissuade the client from 
doing things that could have serious ramifications.  Hopefully, the lawyer 
has developed a strong enough rapport with the client that the client will 
accept the lawyer's advice.  But if the client persists in perpetuating a 
fraud, and using the lawyer's services to do so, it behooves the lawyer to 
end the representation. 

 
IV. WHAT TO DO WHEN THE CLIENT DISAPPEARS OR DIES 

 
Another difficult issue that could arise during a representation is the client's death 
or disappearance.  When either occurs, it necessarily throws into confusion the 
lawyer's role because the lawyer is merely an agent for her client.  But with the 
client's death or disappearance, the lawyer becomes an agent without a principal 
– with no one to give instructions or directions.  This can be particularly difficult 
for the litigator who is attempting to settle a dispute because Rule 1.2(a) requires 
that the lawyer "abide by a client's decision whether to settle a matter." 

 
It is well established in Kentucky that, when a lawyer learns that her client has 
died, she is ethically obligated to inform the tribunal and her opposing counsel.  A 
lawyer's failure to do so violates Rule 4.1, which provides: 

 
In the course of representing a client a lawyer: 

 
(a)  shall not knowingly make a false statement of material fact 

or law to a third person; and 
 

(b)  if a false statement of material fact or law has been made, 
shall take reasonable remedial measures to avoid assisting 
a fraudulent or criminal act by a client, including, if 
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necessary, disclosure of a material fact, unless prohibited 
by Rule 1.6. 

   
Violating this Rule can subject the lawyer to discipline.  See Kentucky Bar Ass'n. 
v. Geisler, 938 S.W.2d 578 (Ky. 1997) (plaintiff's counsel publicly reprimanded for 
failing to disclose the death of her client until after the case was settled).  The 
Geisler opinion succinctly states this notification obligation:   

 
It should be noted, that this Court fails to understand why guide-
lines are needed for an attorney to understand that when their 
client dies, they are under an obligation to tell opposing counsel 
such information.  This seems to be a matter of common ethics 
and just plain sense.5  

 
The lawyer's obligation to notify the court and opposing counsel arises regardless 
of whether one's client is the plaintiff or the defendant.  See Harris v. Jackson, 
192 S.W.3d 297 (Ky. 2006) (recognizing that the obligation arises regardless of 
whether one's client is the plaintiff or defendant, the court held that defendant's 
representative was estopped from arguing KRS 395.278's one-year statute of 
limitations where the lawyer for the defendant had failed to notify the court and 
counsel of his client's death). 

 
The Geisler opinion relied heavily on Virzi v. Grand Trunk Warehouse and Cold 
Storage Co., 571 F.Supp. 507 (D.C. Mich. 1983).  In Virzi, the federal court set 
aside a settlement when plaintiff's counsel failed to disclose, before the 
settlement was reached, that his client had died.  Plaintiff had died from causes 
unrelated to the underlying injury after his counsel submitted the mediation 
statement.  Plaintiff's counsel himself did not know of his client's demise until 
after the mediation; however, plaintiff's counsel did not disclose the death of his 
client and allowed the settlement to proceed. Apparently, the defendants 
discovered this fact and tried unsuccessfully to notify their counsel before the 
agreed upon settlement was entered.6  In opposing the vacating of the settlement 
agreement, Plaintiff's counsel argued that he had no duty to disclose the death of 
his client.  The Court disagreed: 

 
This Court feels that candor and honesty necessarily require 
disclosure of such a significant fact as the death of one's client.  
Opposing counsel does not have to deal with his adversary as he 
would deal in the marketplace. Standards of ethics require greater 
honesty, greater candor, and greater disclosure, even though it 
might not be in the interest of the client or his estate. 
 
The handling of a lawsuit and its progress is not a game.  There is 
an absolute duty of candor and fairness on the part of counsel to 
both the Court and opposing counsel.  At the same time, counsel 
has a duty to zealously represent his client's interests.  That 

                                                 
5
 Geisler, 938 S.W.2d at 580. 

 
6
 Virzi, 571 F.Supp. at 508. 
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zealous representation of interest, however, does not justify with-
holding of essential information, such as the death of the client, 
when the settlement of the case is based largely upon the defense 
attorney's assessment of the impact the plaintiff would make upon 
a jury, because of appearance at depositions.  Plaintiff's attorney 
clearly had a duty to disclose the death of his client both to the 
Court and to opposing counsel prior to negotiating the final agree-
ment.7  

 
The Geisler decision further suggests that an opposing counsel's reason to know 
(as opposed to actual knowledge) of the opposing client's demise, or the fact that 
the client's death is reported in the media, does not extinguish the lawyer's duty 
to inform: 

 
Finally, respondent contends that Ford knew McNealy had been in 
poor health and that McNealy's death was a matter of public 
record reported in the daily newspaper.  Respondent argues that 
she felt she had an ethical duty not to volunteer information about 
her client's passing. Thus, respondent maintains that i[t] was 
Ford's own fault to have mistakenly believed that McNealy was 
alive at the time the settlement was negotiated, because if Ford 
had wanted to know whether McNealy was dead, all he had to do 
was ask respondent about it. 
 
*   *   * 
 
Furthermore, respondent's argument that the burden of correcting 
the mistaken belief that her client was alive should be placed on 
Ford, is incorrect.  Attorneys in circumstances similar to those at 
bar operate under a reasonable assumption that the other 
attorney's client, whether a legal fiction or in actual flesh, actually 
exists and, consequently, that opposing counsel has authority to 
act on their behalf.  Here, respondent obtained authority to act on 
behalf of Joe, the administrator, but not McNealy, once he passed 
away.  Basically, when the offer was made after McNealy's death, 
respondent had no authority to act on his behalf.  Despite this fact, 
respondent proceeded to settle the case under the guise that she 
still had authority to do so on behalf of McNealy.  Her letters to 
Ford clearly imply this.  Accordingly, this Court cannot go so far as 
to say that such conduct was ethical under the circumstances and 
within SCR 3.130-4.1.8 

 
Recently, the KBA Ethics Committee released KBA E-433 (May 19, 2012), which 
addressed many of these same issues, but did so in the context of the lawyer's 
duties that arise when her client cannot be located.  Specifically, the KBA Ethics 
Committee answered the questions: "What are the ethical obligations of a lawyer 

                                                 
7
 Id., 571 F.Supp. at 512. 

 
8
 Geisler, 938 S.W.2d at 579-80. 
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to continue to represent a client who cannot be located?" and "What are the 
ethical obligations of a lawyer who receives a settlement offer on behalf of a 
client who cannot be located?" 

 
The parallels between the deceased client and the client who cannot be located 
are obvious.  With the deceased client, the lawyer has no client unless or until a 
personal representative is appointed.  With the client who has "disappeared," the 
lawyer practically has no client, and certainly no client from whom the lawyer can 
seek or obtain instructions or directions.  As KBA E-433 recognizes, the client's 
input in any representation is critical.  Rule 1.2 requires that the lawyer follow the 
client's instructions on the representation's objectives.  Rule 1.4 likewise requires 
the lawyer to reasonably inform the client so that the client can make informed 
decisions about the representation.  Without sufficient client instructions, the 
lawyer is at a loss and typically cannot make the key decisions for the client 
without the client's input. 

 
The disappearance of the client places a tremendous burden on the lawyer, and 
the Committee noted that there is "no simple answer" when that situation arises. 
On the one hand, the lawyer is obligated to do what she can to protect the client's 
interests, but on the other hand, she cannot misrepresent the situation.  For 
example, the Opinion notes:  "a lawyer has no duty to file a claim on behalf of a 
missing client and may be prohibited from doing so.  There may, however, be 
rare circumstances in which, prior to disappearing, the client expressly or 
impliedly authorized the filing of a claim or an answer, and provided the lawyer 
with sufficient information to do so."9  The situation may be "slightly different" if 
litigation has commenced.  In that context, the Opinion suggests that the lawyer 
take reasonable steps to locate the client, and in the interim, "do whatever is 
reasonably practicable to protect the client's interests, such as seeking an 
extension or a continuance."10  Further, if the client cannot be located after 
reasonable effort, the lawyer may have to withdraw from the representation. 

 
With respect to settling a matter when the client goes missing, the Opinion first 
addresses the issue of the lawyer's authority to settle.  Typically, if the lawyer 
cannot find her client, she cannot settle the matter and "[t]here is no basis in the 
Rules of Professional Conduct for the lawyer substituting his or her judgment for 
that of the missing client."11  It is conceivable that the client, before going 
missing, provided the lawyer with sufficiently specific instructions so as to allow 
the lawyer to resolve a matter.  However, in even recognizing that possibility, the 
Opinion identifies two additional issues.  First, as already recognized, the lawyer 
cannot misrepresent the fact that her client is missing. Second, from a practical 
standpoint, it is unlikely that a settlement will be consummated because of the 
opposing party's understandable desire to secure a release executed by the 
client who cannot be located.    

 
  

                                                 
9
 KBA E-433, at p. 5. 

 
10

 Id. 
 
11

 KBA E-433, at p. 7. 
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V.  CONCLUSION 
 

Many of these dilemmas of good cases or clients gone bad do not have easy 
answers.  But many of the worst consequences can be avoided with effective 
client communication. A client's expectations can best be managed by consistent 
and concise communication – both orally and in writing.  Likewise, careful 
consultation with jointly represented clients, and documentation of the consulta-
tion, can prevent misunderstandings (or worse) if and when the jointly repre-
sented clients no longer see "eye to eye."  Consultation and candid advice to 
clients are also important to the lawyer who must deal with the dishonest client 
who may be dissuaded from pursuing his dishonest scheme through the lawyer's 
sage advice.  If the client nonetheless continues to pursue the dishonest scheme, 
the lawyer may be forced to withdraw from the representation.  Finally, if the 
lawyer can no longer communicate with the client, either because the client has 
disappeared or died, the lawyer cannot lead the court and opposing counsel to 
believe otherwise.  Rather, the lawyer must inform the court and opposing 
counsel of the death or disappearance of her client. 
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