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A NOTE CONCERNING THE PROGRAM MATERIALS 
 
 

 The materials included in this Kentucky Bar Association Continuing Legal 
Education handbook are intended to provide current and accurate information 
about the subject matter covered.  No representation or warranty is made 
concerning the application of the legal or other principles discussed by the 
instructors to any specific fact situation, nor is any prediction made concerning 
how any particular judge or jury will interpret or apply such principles.  The proper 
interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner.  The faculty and staff of 
this Kentucky Bar Association CLE program disclaim liability therefore.  Attorneys 
using these materials, or information otherwise conveyed during the program, in 
dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
 
 
 
 
 
 
 
 
 
 
 

Printed by:  Kanet Pol & Bridges 
7107 Shona Drive 

Cincinnati, Ohio  45237 
 

Kentucky Bar Association 

dmoore
Rectangle



3 

TABLE OF CONTENTS 
 
 
The Presenters ................................................................................................................. i 
 
Introduction ..................................................................................................................... 1 
 
Lawyers Are Essential in Making "Justice for All" a Reality .............................................. 5 
 
Opportunity in the Form of a Pro Bono Appeal ................................................................ 9 
 
SCR 3.130 Kentucky Rules of Professional Conduct 
Preamble:  A Lawyer's Responsibilities ......................................................................... 15 
 
SCR 3.130 (6.1) Donated Legal Services ...................................................................... 21 
 
Benefits of Conflict Work for Practitioners ..................................................................... 23 
 
2013 Public Service Project 
Private Attorney Assistance with Indigent Defense Appointments ................................. 29 
 
Resolution in Support of the Report of the KBA Task Force on the 
Provision and Compensation of Conflict Counsel for Indigents ...................................... 31 
 
Report of the Kentucky Bar Association Task Force on the 
Provision and Compensation of Conflict Counsel for Indigents ...................................... 33 
 
 
 
 
 
 

  

dmoore
Rectangle



4 

 
 
 

dmoore
Rectangle



i 

THE PRESENTERS 
 
 
 
 
 

Representative Jeffrey H. Hoover 
40 South Main Street 
Post Office Box 985 

Jamestown, Kentucky  42629-0985 
(270) 343-5588 

hoovlaw@duo-county.com 
 
 

JEFFREY H. HOOVER serves as Representative for House District 83 and is the 
Minority Floor Leader.  In addition, he serves as Jamestown City Attorney and as the 
attorney for the Russell and Adair County School Districts.  Representative Hoover is a 
graduate of Centre College and received his J.D. from the Cumberland School of Law.  
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2013 KBA ANNUAL CONFERENCE PUBLIC SERVICE PROJECT – 
PRIVATE ATTORNEY ASSISTANCE WITH INDIGENT DEFENSE APPOINTMENTS 

 
 
 
"In all criminal prosecutions the accused has the right to be heard by himself and 
counsel…." Section 11, Kentucky Constitution (1891).  When liberty is at risk, counsel is 
essential to effectuate our American system of justice.  Criminal defense work is a noble 
professional undertaking and responsibility, essential to maintaining our hallowed 
system of ordered liberty.  Counsel is indispensable to implementing our cherished Bill of 
Rights.  "The lawyers who make Kentucky’s indigent defense system work are in a great 
tradition.  They prove what Justice Holmes said long ago: 'It is possible to live greatly in 
the law.'"  This is what Anthony Lewis, longtime a columnist for the New York Times, 
two-time winner of the Pulitzer Prize and author of Gideon’s Trumpet (1964), said in 
1994 about Kentucky defenders. However, chronic underfunding has left Kentucky 
public defense without sufficient resources to properly compensate attorneys doing 
conflict representation at trial, post-conviction and on appeal. 
 
Kentucky public defenders statewide seek additional lawyers to:  
 

 Represent conflict clients in criminal cases in district and circuit court for a 
modest flat fee rate that amounts to no more than subsidized pro bono 
assistance, i.e., $250 for a misdemeanor, $500 for a felony; or 

 

 Represent a client in a pro bono appeal of a criminal conviction to the Kentucky 
Court of Appeals or Kentucky Supreme Court and/or under a contract for post-
conviction representation. 
 

This program will introduce interested lawyers to the importance of and underlying 
reasons for private bar involvement in providing assistance to the indigent accused, and 
the opportunities and benefits it presents to local lawyers engaged in this representation, 
including the non-financial value of rendering such assistance. 
 
The reasons for volunteering to provide defense representation to indigent 
defendants in conflict cases – Chief Justice John D. Minton  
 
The KBA effort to increase the subsidized pro bono public defender rates – William 
E. Johnson, KBA Vice President  
 
My experience doing conflict work for DPA and the need for the efficiency of the 
system for improved compensation – Jeff Hoover, Minority Floor Leader, House of 
Representatives  
 
Why courts and fair process require good lawyering in indigent defense conflict 
cases – Judge Phil Patton  
 
The benefits of conflict work for practitioners – Public Advocate Ed Monahan 
 
Panel discussion among lawyers who have provided or are providing this type of 
important assistance to the public defender program and the personal and professional 
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satisfaction and benefits they have derived from this work. Practitioner panel: Jason 
Nemes, Chris Mills, Larry Simon, Fred Rhynhart, Colin Lindsay and Jim Adams.  
 
The panel of practitioners will discuss:  
 

 How a pro bono appeal provides the opportunity to litigate issues such as 
confrontation clause violations, unreasonable searches and seizures, improperly 
admitted or excluded evidence, and other constitutional or statutory violations 
before Kentucky’s appellate courts, many of which involve issues and advocacy 
forums that some lawyers rarely if ever get the chance to experience in the 
course of their regular practice; 

 

 How subsidized pro bono trial and post-conviction representation provides an 
opportunity to assist the accused and the courts in their community of practice;  
and 

 

 What they have learned from their experiences that have proven useful and they 
have applied to the representation of other clients. 
 

There will be a discussion of the benefits of partnering with public defenders to handle 
criminal cases, including the volunteer attorney’s access to: 
 

 Quality defender training sessions; 
 

 Defender manuals, including the DPA Pretrial Release Manual, the DPA Trial 
Notebook, the DPA Collateral Consequences Compendium and Immigration 
Chart;  

 

 Defender electronic litigation resources; 
 

 Malpractice coverage for contracted pro bono and subsidized pro bono repre-
sentation;  

 

 Consultation with expert criminal defense specialists; and 
 

 Much more! 
 
If you are interested in exploring the possibility of getting involved in this work, 
please contact: 
 
For statewide (except for Jefferson county) trial conflicts  
 
Glenda Edwards 
DPA Trial Division Director 

Department of Public Advocacy 
100 Fair Oaks Lane 
Frankfort, Kentucky 40601 
502-564-8006 
glenda.edwards@ky.gov 
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For statewide appeals 
 
Kathleen Schmidt 
DPA Appeals Manager 

Department of Public Advocacy 
100 Fair Oaks Lane 
Frankfort, Kentucky 40601 
502-564-8006 
kathleen.schmidt@ky.gov 
 
For statewide post-conviction 
 
Amy Staples 
DPA Post-Conviction Manager 

Department of Public Advocacy 
100 Fair Oaks Lane 
Frankfort, Kentucky 40601 
502-564-3948 
amy.staples@ky.gov 
 
For Jefferson County trials 
 

Daniel T. Goyette 
Louisville Metro Public Defender’s Office 
Advocacy Plaza 
717-719 W. Jefferson Street 
Louisville, Kentucky  40202 
(502) 574-3720 
dtgoyette@metrodefender.org 
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LAWYERS ARE ESSENTIAL IN MAKING "JUSTICE FOR ALL" A REALITY 
Chief Justice John D. Minton, Jr. 

Reprinted with permission from Bench & Bar, March 2013, Volume 77 Number 2 

 
 
 
Counsel for Indigent Criminal Defendants 
 
Fifty years ago, the United States Supreme Court concluded in Gideon v. Wainwright1 
that, "reason and reflection require us to recognize that in our adversary system of 
criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be 
assured a fair trial unless counsel is provided for him.  This seems to us to be an 
obvious truth."2    
 
As celebrated in this edition of the Bench & Bar and similarly commemorated in state bar 
journals across the nation in 2013, the Gideon decision establishing the constitutional 
right to counsel has affected more persons in our criminal justice system than any case 
in American jurisprudence.   
 
The "obvious truth" recognized federally by Gideon found expression in our state law 
from the founding of the Commonwealth.  Former Chief Justice of Kentucky John 
Palmore noted in a January 1965 address to the Governor's Conference on Bail and 
Right to Counsel that "[t]he bill of rights in each of our four constitutions, beginning in 
1792, has provided that 'in all criminal prosecutions the accused has the right to be 
heard by himself and counsel,' and from time immemorial our courts have given this 
provision the same meaning the Supreme Court gives to the parallel guaranty in the 6th 
Amendment of the federal constitution."3   
 
The Kentucky Court of Appeals – Kentucky's highest court at the time – recognized the 
right to counsel for indigent criminal defendants in the1908 decision of Williams v. 
Commonwealth,4 noting that "[i]t has been the custom of the courts of this state . . . 
when a prisoner is unable to employ counsel, for the court to designate someone to 
defend him, and it is the duty of such counsel, which he owes to his profession, when so 
designated, not to withhold his assistance nor spare his best exertions in the defense . . . 
."5 
 
Despite this early recognition of the constitutional right to counsel, a statewide public 
defender system was not created in Kentucky until 1972 when the Kentucky General 

                                                 
1
 372 U.S. 335 (1963). 

 
2
 Id. at 344.  

 
3
 Judge John S. Palmore, Kentucky Court of Appeals, "Counsel for the Indigent in Criminal 

Cases," Address before Governor's Conference on Bail and Right to Counsel, Jan. 23, 1965.   
 
4
 110 S.W. 339 (Ky. App. 1908).  

 
5
 Id. at 340.  
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Assembly enacted House Bill 461.6  Before that time, some counties contracted with 
local lawyers to provide indigent defense in circuit court.  Frequently, the circuit judge 
appointed members of the local bar to represent indigent defendants in criminal cases, 
regardless of the lawyer's experience, ability or knowledge of criminal law. And there 
was no provision for compensation or reimbursement of expenses in these cases, so 
appointed lawyers bore the burden of their representation.   
 
Shortly after passage of House Bill 461, Governor Wendell Ford announced the 
appointment of Anthony Wilhoit as the state's first public advocate.  And the Kentucky 
Court of Appeals rendered Bradshaw v. Ball,7 which declared the representation of 
indigent criminal defendants without compensation or reimbursement of expenses to be 
a "substantial deprivation of property and constitutionally infirm" and required the state to 
"furnish the indigent a competent attorney whose service does not unconstitutionally 
deprive him of his property without just compensation."8   

 
In the half-century since Gideon, Kentucky has taken great strides to implement a 
statewide public defender system that provides competent, professional representation 
to indigent defendants.  This system mirrors our statewide unified court system and 
affords consistency across the Commonwealth with respect to the delivery of services in 
criminal matters.  The provision of quality legal service to indigent defendants is 
imperative to the proper functioning of the courts and to achieving just and reliable 
results in criminal cases.  
 
The professional commitment of the lawyers who work for the Commonwealth's 
Department of Public Advocacy and the Louisville-Jefferson County Public Defender 
Corporation merits recognition by the bench and bar.  Public defenders are often 
saddled with seemingly insurmountable caseloads and cases that may, to many, seem 
indefensible.  So I am especially appreciative of those who dedicate their professional 
lives to providing services to persons who, as the Court stated in Williams, "[have] the 
double misfortune to be stricken by poverty and accused of crime."9  
 
Legal Services in Civil Cases and Criminal Cases 
 
During the past several years, the Kentucky Bar Association has focused efforts on 
increasing pro bono participation among its members through the Kentucky Volunteer 
Lawyers Program.  And the Kentucky Supreme Court enhanced that effort with the 
creation of the Kentucky Access to Justice Commission in 2010.  The 2012 KBA 
Convention marked the kick-off of the "Power of One – How a Lawyer Can Change a 
Life" campaign, the goal of which is "to improve access to the judicial system for low-

                                                 
6
 The Louisville-Jefferson County Public Defender Corporation was organized and incorporated in 

1971.  
 
7
 487 S.W.2d 294 (Ky. 1972).  

 
8
 Id. at 298. 

 
9
 Williams, 110 S.W. 339, 340 (Ky. App. 1908). 
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income Kentuckians with civil legal needs by increasing the number of volunteer lawyers 
and cultivating a culture among the bar that encourages pro bono work."10   
 
In a 1961 speech to the Massachusetts legislature, President-Elect John F. Kennedy 
alluded to a well-known parable of faithful servanthood when he stated, "For of those to 
whom much is given, much is required."11  As lawyers, we enjoy the great privilege of 
practicing law.  And we owe it to the public, and our profession, to, as President John 
Adams said, "assist the helpless and friendless in a worthy cause . . . to devote [our] skill 
and energy to the plight of another, without the promise of a material reward for oneself . 
. . ."12 
 
The message of the Power of One campaign is that each Kentucky lawyer has the 
power to change the life of a fellow Kentuckian by providing pro bono services to the 
most underserved and economically challenged members of our communities.  And, it 
should be noted, Kentucky lawyers also hold the power to affect the lives of indigent 
defendants in criminal cases by participating in assigned counsel programs that assist 
the Department of Public Advocacy and the Louisville-Jefferson County Public Defender 
Corporation with conflict cases at the trial and appellate levels for significantly reduced 
compensation.   
 
Although the Power of One campaign focuses on pro bono participation in civil cases, 
there is a constant and increasing need for lawyers to volunteer to take conflict cases in 
criminal matters. Across the state, public defenders are seeking lawyers to represent 
clients in conflict situations in district and circuit court and to represent clients in appeals 
of criminal convictions to the Kentucky Court of Appeals and the Supreme Court of 
Kentucky.   

 
Lawyers who volunteer to accept conflict cases involving indigent defendants for the 
modest compensation provided by defender offices have the opportunity to make a 
significant difference in the lives of people in their communities and to ensure the 
efficient operation of the criminal justice system.  The DPA provides training and 
resources to lawyers who agree to do conflict work in criminal matters and, perhaps 
most importantly, malpractice coverage in those cases in which they accept conflict 
appointments.  
 
As we mark the 50th anniversary of the Gideon decision, we should reflect on the steps 
that have been taken across the country and in our Commonwealth to provide 
meaningful counsel to indigent defendants in criminal matters.  And we should be proud 
of the statewide public defender services provided by the Kentucky Department of Public 
Advocacy and the Louisville-Jefferson County Public Defender Corporation.   
 
I encourage all of you to consider joining the conflict panel of the defender office in your 
jurisdiction to ensure that the "obvious truth" of Gideon is real in Kentucky's courts.  
 

                                                 
10

 Jacqueline S. Duncan, "Power of One – How a Lawyer Can Change a Life," Program Materials, 
Kentucky Bar Association Convention, 2012.  
 
11

 See also, Luke 12:48.  
 
12

 Letter from John Adams to Jonathan Sewall, 1759.  
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OPPORTUNITY IN THE FORM OF A PRO BONO APPEAL 
Frederick W. Rhynhart 

 
 
 
I. THE OPPORTUNITY TO LITIGATE ISSUES BEFORE KENTUCKY’S 

APPELLATE COURTS 
 

During a budgetary downturn in 2008, the Department of Public Advocacy 
(hereinafter DPA) offered Kentucky attorneys an opportunity to volunteer to do 
pro bono appeals. I jumped at this pro bono appellate opportunity for several 
reasons. First, I sympathized with the dilemma of our public defenders who each 
carry a heavy case load. Also, from my experience as a neighborhood 
representative and an elected city official with a base in the poorer sections of an 
inner city, I understood crime and the criminal courts as they impact the less well 
to do.1  At the time that I volunteered to do this pro bono appeal for DPA, I was 
not working full time as a private attorney but as a fulltime teacher for the 
Department of Political Science, Criminal Justice and Public Administration at 
Northern Kentucky University (hereinafter NKU). The schedule of full time 
teaching meant that volunteering for pro bono trial work was difficult at best given 
the myriad of possible scheduling conflicts between court appearances and class 
times. However,  as I wanted to keep my legal practice active, the opportunity 
offered by the Appellate Branch of the Post Trial Division was one I was happy to 
take advantage of.  
 
The third reason for volunteering was that I am a better appellate than trial 
attorney. Due to my academic training and experience, I am oriented to detailed 
research.2 In sum, I enjoy the research, thought, and writing that is the essence 
of appellate work. So in a sense this opportunity that the DPA provided me was a 
great prospect for me to do further appellate work while continuing my day job. 
   
The opportunity became an even better one for me as the DPA appeal assigned 
involved probation revocation. Unbeknownst to me at the start and learned only 
through research, as my only contact with probation revocation had been rather 
quick summary hearings in trial court, was that probation was based in 
administrative law as well as criminal procedure and constitutional law. Adminis-

                                                 
1
 The inner city was Newport, Kentucky, and the poorer sections are the West End. I was 

selected neighborhood representative for Two Rivers Two neighborhood (1982-84; 1988-89) and 
then elected City Commissioner (1990-1994) from my base in the West End. As a neighborhood 
activist I organized a good number of activist crime watches that coordinated the activities of local 
residents and the Newport Police Department.  
 
2
 My background included Political Science degrees from the University of Wisconsin-Madison 

(M.A., 1967; Ph.D. 1975) and years of quantitative community research in Northern Kentucky. 
Due to my academic training and research prior to going to law school, I am oriented to detailed 
research. The only award I won at Chase College of Law was the book award for Appellate 
Advocacy. In addition, as a law clerk I did substantial appellate research and writing under the 
guidance of Attorney Timothy L. Nolan, a former Campbell County District Judge, who taught me 
a great deal about the law. Thereafter, I had written several appeals of federal criminal cases, 
presenting oral argument in those cases before the U.S. Sixth Circuit Court of Appeals. 
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trative law was a one of my primary teaching areas as it was a core course in our 
Master of Public Administration program at NKU. Hence two interests were 
linked, my appellate research and my current teaching. I was allowed by this pro 
bono appeal to enrich my teaching and research at the same time. The research, 
thinking, and writing that I did on this appeal as it moved from the Court of 
Appeals3 through the Motion for Discretionary Review4 to the Supreme Court5 
was not only a means to stay active in the legal profession but improved my 
understanding of the intersection of administrative law, constitutional law, and 
criminal procedure in our administrative state. 

 
II. THE OPPORTUNITY TO WORK FOR REFORM OF THE LAW 
  

Once I began to study the facts of the case and existing case law that concerned 
this specific appeal, another opportunity presented itself, i.e., the chance to work 
toward reforming the law of probation revocation in Kentucky. This opportunity 
grew organically out of being a zealous advocate for my client, Gerald Barker. As 
the appeal unfolded into several steps the idea of reform in two areas came to 
me: 1)  reconsideration of probation revocation in the Commonwealth by applying 
the three prong test of Mathews v. Eldridge, 424 U.S. 319 (1976) and 2) a 
challenge to the precedent Tiryung v. Commonwealth, 717 S.W.2d 503 (Ky. App. 
1986), which held an arrest was in itself grounds for revocation of a previously 
granted probation. 
 
These reform arguments failed in the Court of Appeals decision in Barker v. 
Commonwealth, (2010 Ky. App. LEXIS 13) which upheld Tiryung as precedent.  
In addition, the case was published reinforcing the challenged precedent. Yet 
there was a split in the Court of Appeals and a dissent. The dissent by Senior 
Judge Joseph E. Lambert6 gave encouragement in face of appellate defeat as 
well as providing additional lines of legal reasoning not considered in the brief I 
provided the Court of Appeals. So in consultation with my mentor within the DPA 
we decided that it worth drafting a Motion for Discretionary Review.  

 
III. THE OPPORTUNITY OF FURTHER APPEAL  
  

The Supreme Court granted this motion for discretionary review allowing us this 
additional level of appellate review. This gave further time for research and a 
chance to develop argumentation with more involved logic and improved writing. 

                                                 
3
 Brief for Appellant, Barker v. Commonwealth, Court of Appeals, File No. 2008-CA001312. 

 
4
 Motion for Discretionary Review, Barker v. Commonwealth, Supreme Court of Kentucky, File 

No.  2010-SC-000116. 
 
5
 Brief for Appellant, Barker v. Commonwealth,  Supreme Court of Kentucky, File No. 2010-SC-

000116;  Reply Brief for Appellant, Barker v. Commonwealth,  Supreme Court of Kentucky, File 
No. 2010-SC-000116; Oral Argument, May 11, 2011 Barker v. Commonwealth,  Supreme Court 
of Kentucky, File No. 2010-SC-000116. 
 
6
 Barker v. Commonwealth, (2010 Ky. App. LEXIS 13).  Senior Judge Joseph E. Lambert was 

sitting as Special Judge by assignment of the Chief Justice pursuant to Section 110(5)(b) of the 
Kentucky Constitution and Kentucky Revised Statutes (KRS) 21.580. 
 



11 

One improvement was to strengthen the statutory interpretation challenge to 
Tiryung by conducting research on the legislative history of the statute in KRS 
533.030(1) in the State Law Library.  This statute was part of the Penal Code 
Reform passed in 1974 session of the legislature as recommended by the Ken-
tucky Crime Commission and the Legislative Research Commission.7 The argu-
ment made was that the legislature intended that the statute be interpreted such 
revocation of probation proper when based upon another conviction. 

  
The additional time and research gave elaboration to the second main argument.  
 
This line of reasoning applying the three prong test of Mathews v. Eldridge or 
evaluating procedures for the deprivation of the liberty interest of created by 
governmental regulation:  
 
1)  the nature and weight of the private interest that will be affected by the 

official action challenged; 
 
2)  the risk of an erroneous risk of an erroneous deprivation of such interest 

as a consequence of the summary procedures used; and 
 
3)  the government involved and the state interests served by such pro-

cedures, as well as the administrative and fiscal burden.8 
 
Essentially the argument made was that the third prong, the cost to the state, 
should include the high cost to the state of moving the appellant from supervised 
release to state inmate. If the state inmate costs are included then in these cost 
calculations in this balancing test which weights the adequacy of the probation 
hearing, then arguments concludes the balance then swings to a hearing that 
would await the outcome of the underlying charge. 

 
IV. THE OPPORTUNITY FOR ORAL ARGUMENT  
 

A further opportunity for appellate experience arose when the Supreme Court 
provided our appeal oral argument.9 Our oral argument was scheduled along with 
Commonwealth v. Jones also on petition from the Court of Appeals.10 These 
cases provided the Court with two alternatives of probation revocation reform, 
one, Barker, proposing delaying the probation revocation hearing until the under-
lying charge was heard, and the second, Jones, offering the arrested probationer 
use immunity for personal testimony offered in the probation revocation hearing 
on the underlying charge. The Supreme Court merged the two cases into one 
opinion, Barker v. Commonwealth, and Commonwealth v. Jones, 379 S.W.3d 

                                                 
7
 Kentucky Penal Code (1971). 

 
8
 Mathews v. Eldridge, 424 U.S. 319 (1976). 

 
9
 Oral Argument, May 11, 2011 Barker v. Commonwealth,  Supreme Court of Kentucky, File No. 

2010-SC-000116. 
 
10

 Commonwealth v. Jones, (2010 Ky. App. LEXIS 28). 
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116 (Ky. 2012). Chief Justice Minton wrote the majority opinion which chose the 
second of the two reform paths noted above, i.e., granting the arrested proba-
tioner use immunity for personal testimony offered in the probation revocation 
hearing in the later trial on the underlying charge. The Appellant’s arguments in 
Barker were rejected altogether. 
 
After a four year appellate struggle this outcome was difficult to accept at first, 
but upon reflection it is the process that counts. And I was fortunate as a lawyer 
to participate at all levels of appeal that resulted in a reform, albeit less than 
desired in the appellant’s brief Barker, but a reform nonetheless of probation 
revocation that affects literally of thousands of Kentuckians every year. 

 

V. THE ABILITY TO CONSULT WITH EXPERT APPELLATE ATTORNEYS  

  
I could not have carried out this appeal as far as it went without the expert 

assistance of DPA Appellate Branch Manager Kathleen Kallaher Schmidt who 

served as my mentor at every turn in this long appellate path. She provided 
advice and encouragement throughout the process. Her advice helped refine 
each step of the appeal process. She taught me a great deal along the way. It 
was not my appeal but ours, Kathleen’s, the DPA’s, Gerald Barker’s as well as 
mine. In addition, Kathleen helped provide technical assistance that included 
review for proper format and filing through the fine DPA staff. All this was carried 
through the electronic resources of DPA which allowed me to work for the most 
part a good distance from the state capitol. In addition, Ms. Schmidt arranged for 

a number of staff attorneys who took the time to help prepare me for oral 

argument. 

 
VI. THE ASSISTANCE OF NKU  

  
The review of this appellate experience would not be complete without thanking 

my employer at the time, NKU, for online resources, including providing access 

to Lexis-Nexis through which I carried out most of my research. I want also to 

thank Chase Law Library for access and research assistance. Also I thank my 
colleagues both in the Department of Political Science, Criminal Justice and 
Public Administration and my friends in the Northern Kentucky legal community 
for their encouragement along this appellate trail. 

 
VII. THE BRIGHT FUTURE OF PRO BONO WORK 

 
I think that the future of pro bono work is bright. Of course, the need for pro bono 
is expanding given the growing disparity in the distribution of wealth in America. 
Simply put the decline of the middle class means there are fewer people who can 

afford a lawyer. Thus the demand for bono work is growing.
11

 But on the bright 

side, there is a greater focus in the legal community on providing pro bono 
services. The lead article in the most recent ABA Journal presented seven high 

                                                 
11

 I base this on personal observation through my legal practice in a working class community that 
has suffered progressive deindustrialization as well as conversations with many attorneys in 
Northern Kentucky. 
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profile attorneys relating how pro bono service both fit into and benefited their 

practice in an article entitled "Working for Free."12  There is evidence that suc-

cessful young attorneys are bringing more of a focus on pro bono work.
13

 In 

addition, there are many young lawyers who are either underemployed or 
employed in a job as I was outside immediate legal practice. And now there are 
an increasing number of recently retired attorneys who are interested in 
volunteering pro bono.  

  
These developments in our society, a growing pool of people who cannot afford 
legal services and a growing pool of attorneys who for a variety of reasons would 
want to volunteer pro bono need to be brought together. Perhaps a new program 
of the Kentucky Bar Association and/or DPA could coordinate a more vigorous 
effort to bring these two pools of folk together. 

  
In the meantime anyone with a criminal law or administrative pro bono appeal in 

the Commonwealth or the U.S. Sixth Circuit Court of Appeals, please contact me 

at the notation below and I would be glad to consider it.
14

 

 
 
  

                                                 
12

 Stephanie Francis Ward, "Working for Free," 99-Feb ABA Journal 28 (Feb. 2013). 
 
13

 One young attorney I know well, Daniel Rhynhart, stresses this in his work including his 
mentoring of new associates at Blank Rome LLP in Philadelphia. 
 
14

 rhynhartf@nku.edu; 513/680-9334; or Frederick W. Rhynhart 334 East Main Street A3, 

Newark, DE 19711.  
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KENTUCKY BAR ASSOCIATION RULES OF THE SUPREME COURT OF 
KENTUCKY 

 
PRACTICE OF LAW 

 
 
SCR 3.130 Kentucky Rules of Professional Conduct  

 
Preamble:  A Lawyer’s Responsibilities  

 
I.  The Preamble and this note on Scope provide general orientation. The Comment 

accompanying each Rule explains and illustrates the meaning and purpose of 
the Rule. The Comments are intended as guides to interpretation, but the text of 
each Rule is authoritative.  

 
II.  A lawyer, as a member of the legal profession, is a representative of clients, an 

officer of the legal system and a public citizen having special responsibility for the 
quality of justice.  

 
III.  As a representative of clients, a lawyer performs various functions. As advisor, a 

lawyer provides a client with an informed understanding of the client's legal rights 
and obligations and explains their practical implications. As advocate, a lawyer 
zealously asserts the client's position under the rules of the adversary system. As 
negotiator, a lawyer seeks a result advantageous to the client but consistent with 
requirements of honest dealings with others. As an evaluator, a lawyer acts by 
examining a client's legal affairs and reporting about them to the client or to 
others.  

   
IV.  In addition to these representational functions, a lawyer may serve as a third-

party neutral, a nonrepresentational role helping the parties to resolve a dispute 
or other matter. Some of these Rules apply directly to lawyers who are or have 
served as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In addition, there 
are Rules that apply to lawyers who are not active in the practice of law or to 
practicing lawyers even when they are acting in a nonprofessional capacity. For 
example, a lawyer who commits fraud in the conduct of a business is subject to 
discipline for engaging in conduct involving dishonesty, fraud, deceit or 
misrepresentation. See Rule 8.4.  

 
V.  In all professional functions a lawyer shall be competent, prompt and diligent. A 

lawyer shall maintain communication with a client concerning the representation. 
A lawyer shall keep in confidence information relating to representation of a client 
except so far as disclosure is required or permitted by the Rules of Professional 
Conduct or other law.  

 
VI.  A lawyer's conduct shall conform to the requirements of the law, both in 

professional service to clients and in the lawyer's business and personal affairs. 
A lawyer shall use the law's procedures only for legitimate purposes and not to 
harass or intimidate others. A lawyer shall demonstrate respect for the legal 
system and for those who serve it, including judges, other lawyers and public 
officials. While it is a lawyer's duty, when necessary, to challenge the rectitude of 
official action, it is also a lawyer's duty to uphold legal process.  
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VII.  As a public citizen, a lawyer should seek improvement of the law, access to the 
legal system, the administration of justice and the quality of service rendered by 
the legal profession. As a member of a learned profession, a lawyer should 
cultivate knowledge of the law beyond its use for clients, employ that knowledge 
in reform of the law and work to strengthen legal education. In addition, a lawyer 
should further the public's understanding of and confidence in the rule of law and 
the justice system because legal institutions in a constitutional democracy 
depend on popular participation and support to maintain their authority. A lawyer 
should be mindful of deficiencies in the administration of justice and of the fact 
that the poor, and sometimes persons who are not poor, cannot afford adequate 
legal assistance. Therefore, all lawyers should devote professional time and 
resources and use civic influence to ensure equal access to our system of justice 
for all those who because of economic or social barriers cannot afford or secure 
adequate legal counsel. A lawyer should aid the legal profession in pursuing 
these objectives and should help the bar regulate itself in the public interest.  

 
VIII.  Many of a lawyer's professional responsibilities are prescribed in the Rules of 

Professional Conduct, as well as substantive and procedural law. However, a 
lawyer is also guided by personal conscience and the approbation of professional 
peers. A lawyer should strive to attain the highest level of skill, to improve the law 
and the legal profession and to exemplify the legal profession's ideals of public 
service.  

 
IX.  A lawyer's responsibilities as a representative of clients, an officer of the legal 

system and a public citizen are usually harmonious. Thus, when an opposing 
party is well represented, a lawyer can be a zealous advocate on behalf of a 
client and at the same time assume that justice is being done. So also, a lawyer 
can be sure that preserving client confidences ordinarily serves the public 
interest because people are more likely to seek legal advice, and thereby heed 
their legal obligations, when they know their communications will be private.  

 
X.  In the nature of law practice, however, conflicting responsibilities are en-

countered. Virtually all difficult ethical problems arise from conflict between a 
lawyer's responsibilities to clients, to the legal system and to the lawyer's own 
interest in remaining an ethical person while earning a satisfactory living. The 
Rules of Professional Conduct often prescribe terms for resolving such conflicts. 
Within the framework of these Rules, however, many difficult issues of 
professional discretion can arise. Such issues must be resolved through the 
exercise of sensitive professional and moral judgment guided by the basic 
principles underlying the Rules. These principles include the lawyer's obligation 
zealously to protect and pursue a client's legitimate interests, within the bounds 
of the law, while maintaining a professional, courteous and civil attitude toward all 
persons involved in the legal system.  

 
XI.  The legal profession is largely self-governing. Although other professions also 

have been granted powers of self-government, the legal profession is unique in 
this respect because of the close relationship between the profession and the 
processes of government and law enforcement. This connection is manifested in 
the fact that ultimate authority over the legal profession is vested largely in the 
courts.  
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XII.  To the extent that lawyers meet the obligations of their professional calling, the 
occasion for government regulation is obviated. Self-regulation also helps main-
tain the legal profession's independence from government domination. An inde-
pendent legal profession is an important force in preserving government under 
law, for abuse of legal authority is more readily challenged by a profession whose 
members are not dependent on government for the right to practice.  

 
XIII.  The legal profession's relative autonomy carries with it special responsibilities of 

self-government. The profession has a responsibility to assure that its regulations 
are conceived in the public interest and not in furtherance of parochial or self-
interested concerns of the bar. Every lawyer is responsible for observance of the 
Rules of Professional Conduct. A lawyer should also aid in securing their 
observance by other lawyers. Neglect of these responsibilities compromises the 
independence of the profession and the public interest which it serves.  

 
XIV.  Lawyers play a vital role in the preservation of society. The fulfillment of this role 

requires an understanding by lawyers of their relationship to our legal system. 
The Rules of Professional Conduct, when properly applied, serve to define that 
relationship.  

 
Scope  

 
XV.  The Rules of Professional Conduct are rules of reason. They should be inter-

preted with reference to the purposes of legal representation and of the law itself. 
Some of the Rules are imperatives, cast in the terms "shall" or "shall not." These 
define proper conduct for purposes of professional discipline. Others, generally 
cast in the term "may," are permissive and define areas under the Rules in which 
the lawyer has discretion to exercise professional judgment. No disciplinary 
action should be taken when the lawyer chooses not to act or acts within the 
bounds of such discretion. Other Rules define the nature of relationships 
between the lawyer and others. The Rules are thus partly obligatory and 
disciplinary and partly constitutive and descriptive in that they define a lawyer's 
professional role. Many of the Comments use the term "should." Comments do 
not add obligations to the Rules but provide guidance for practicing in compliance 
with the Rules.  

 
XVI.  The Rules presuppose a larger legal context shaping the lawyer's role. That 

context includes court rules and statutes relating to matters of licensure, laws 
defining specific obligations of lawyers and substantive and procedural law in 
general. The Comments are sometimes used to alert lawyers to their respon-
sibilities under such other law.  

 
XVII.  Compliance with the Rules, as with all law in an open society, depends primarily 

upon understanding and voluntary compliance, secondarily upon reinforcement 
by peer and public opinion and finally, when necessary, upon enforcement 
through disciplinary proceedings. The Rules do not, however, exhaust the moral 
and ethical considerations that should inform a lawyer, for no worthwhile human 
activity can be completely defined by legal rules. The Rules simply provide a 
framework for the ethical practice of law.  
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XVIII. Furthermore, for purposes of determining the lawyer's authority and response-
bility, principles of substantive law external to these Rules determine whether a 
client-lawyer relationship exists. Most of the duties flowing from the client-lawyer 
relationship attach only after the client has requested the lawyer to render legal 
services and the lawyer has agreed to do so. But there are some duties, such as 
that of confidentiality under Rule 1.6, that attach when the lawyer agrees to 
consider whether a client-lawyer relationship shall be established. See Rule 1.18. 
Whether a client-lawyer relationship exists for any specific purpose can depend 
on the circumstances and may be a question of fact.  

 

XIX.  Under various legal provisions, including constitutional, statutory and common 
law, the responsibilities of government lawyers may include authority concerning 
legal matters that ordinarily reposes in the client in private client-lawyer rela-
tionships. For example, a lawyer for a government agency may have authority on 
behalf of the government to decide upon settlement or whether to appeal from an 
adverse judgment. Such authority in various respects is generally vested in the 
attorney general and the state's attorney in state government, and their federal 
counterparts, and the same may be true of other government law officers. Also, 
lawyers under the supervision of these officers may be authorized to represent 
several government agencies in intragovernmental legal controversies in circum-
stances where a private lawyer could not represent multiple private clients. 
These Rules do not abrogate any such authority.  

 

XX.  Failure to comply with an obligation or prohibition imposed by a Rule is a basis 
for invoking the disciplinary process. The Rules presuppose that disciplinary 
assessment of a lawyer's conduct will be made on the basis of the facts and 
circumstances as they existed at the time of the conduct in question and in 
recognition of the fact that a lawyer often has to act upon uncertain or incomplete 
evidence of the situation. Moreover, the Rules presuppose that whether or not 
discipline should be imposed for a violation, and the severity of a sanction, 
depend on all the circumstances, such as the willfulness and seriousness of the 
violation, extenuating factors and whether there have been previous violations.  

 

XXI.  Violation of a Rule should not itself give rise to a cause of action against a lawyer 
nor should it create any presumption in such a case that a legal duty has been 
breached. In addition, violation of a Rule does not necessarily warrant any other 
nondisciplinary remedy, such as disqualification of a lawyer in pending litigation. 
The Rules are designed to provide guidance to lawyers and to provide a 
structure for regulating conduct through disciplinary agencies. They are not 
designed to be a basis for civil liability. Furthermore, the purpose of the Rules 
can be subverted when they are invoked by opposing parties as procedural 
weapons. The fact that a Rule is a just basis for a lawyer's self-assessment, or 
for sanctioning a lawyer under the administration of a disciplinary authority, does 
not imply that an antagonist in a collateral proceeding or transaction has standing 
to seek enforcement of the Rule. Nevertheless, since the Rules do establish 
standards of conduct by lawyers, a lawyer's violation of a Rule may be evidence 
of breach of the applicable standard of conduct.  
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XXII.  The Comment accompanying each Rule explains and illustrates the meaning and 
purpose of the Rule. The Preamble and this note on Scope provide general 
orientation. The Comments are intended as guides to interpretation, but the text 
of each Rule is authoritative.   

 
HISTORY: Amended by Order 2009-05, eff. 7-15-09; adopted by Order 89-1, eff. 1-1-90  
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KENTUCKY BAR ASSOCIATION 
RULES OF THE SUPREME COURT OF KENTUCKY 

 
PRACTICE OF LAW 

 
 
SCR 3.130(6.1) Donated legal services  
  
A lawyer is encouraged to voluntarily render public interest legal service.  A lawyer is 
encouraged to accept and fulfill this responsibility to the public by rendering a minimum 
of fifty (50) hours of service per calendar year by providing professional services at no 
fee or a reduced fee to persons of limited means, and/or by financial support for 
organizations that provide legal service to persons of limited means.  Donated legal 
services may be reported on the annual dues statement furnished by the Kentucky Bar 
Association.  Lawyers rendering a minimum of fifty (50) hours of donated legal services 
shall receive a recognition award for such service from the Kentucky Bar Association.  
  
HISTORY:  Amended by Order 94-1, eff. 10-1-94; prior amendment eff. 8-1-92; adopted 
eff. 1-1-90  
  
COMMENTARY  
  
Supreme Court  
1989:  
[1] The ABA House of Delegates has formally acknowledged "the basic responsibility of 
each lawyer engaged in the practice of law to provide public interest legal services" 
without fee, or at a substantially reduced fee, in one or more of the following areas: 
poverty law, civil rights law, public rights law, charitable organization representation and 
the administration of justice.  This Rule expresses that policy but is not intended to be 
enforced through disciplinary process.  
  
[2] The rights and responsibilities of individuals and organizations in the United States 
are increasingly defined in legal terms.  As a consequence, legal assistance in coping 
with the web of statutes, rules and regulations is imperative for persons of modest and 
limited means, as well as for the relatively well-to-do.  
  
[3] The basic responsibility for providing legal services for those unable to pay ultimately 
rests upon the individual lawyer, and personal involvement in the problems of the 
disadvantaged can be one of the most rewarding experiences in the life of a lawyer.  
Every lawyer, regardless of professional prominence or professional workload, should 
find time to participate in or otherwise support the provision of legal services to the 
disadvantaged.  The provision of free legal services to those unable to pay reasonable 
fees continues to be an obligation of each lawyer as well as the profession generally, but 
the efforts of individual lawyers are often not enough to meet the need.  Thus, it has 
been necessary for the profession and government to institute additional programs to 
provide legal services.  Accordingly, legal aid offices, lawyer referral services and other 
related programs have been developed, and others will be developed by the profession 
and government.  Every lawyer should support all proper efforts to meet this need for 
legal services.  
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BENEFITS OF CONFLICT WORK FOR PRACTITIONERS 
IT IS POSSIBLE TO LIVE GREATLY IN THE LAW 

Ed Monahan 
 
 

Increasing Caseloads 

Decreasing Funding

Facing significant logistical 

disadvantage with prosecutors:

31 defender trial offices, 

177 prosecutor trial offices

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

Mandatory Ethical Responsibilities

Fixed, 

Declining 

Budget

No Control 

of Caseload

Inability to decline cases per 

Franklin Circuit Court’s Order  

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

CIRCUIT CASES DISTRICT COURT CASES                                               TOTAL

FY 2005 31,707 244,326 276,033

FY 2006 30,605 243,554 274,159

FY 2007 31,850 244,268 276,118

FY 2008 31,961 246,440 278,401

FY 2009 31,587 235,206 266,793

FY2010 32,115 229,006 261,121

FY2011 32,818 223,046 255,864

FY2012 31,988 217,869 249,857

Circuit Court cases = circuit criminal + appeal criminal

District Court cases = felony + juvenile + misdemeanor but no 

traffic
 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 
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 235,000

 240,000

 245,000

 250,000

 255,000

 260,000

 265,000

 270,000

 275,000

 280,000

 285,000

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY2010 FY2011 FY2012

TOTAL CIRCUIT COURT AND DISTRICT COURT CASES
OPENED FISCAL YEAR 2005 THROUGH FISCAL YEAR 2012

Total Circuit and District Court Cases  

_________________________________ 
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_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

 I have also called upon the Department to focus on another part of the criminal justice 
system: the very difficult issue of indigent defense. Putting politics aside, we must 

address the fact that, simply put, there is a crisis in indigent defense 
in this country. Resources for public defender programs lag far behind other justice 
system programs, constituting only about 3 percent of all criminal justice expenditures 

in our nation's largest counties. In many cases, contract attorneys 
and assigned lawyers receive compensation that does not 
even cover their overhead. We know that defenders in many jurisdictions 
carry huge caseloads that make it difficult for them to fulfill their legal and ethical 
responsibilities to their clients. We hear of lawyers who cannot interview their clients 
properly, file appropriate motions, conduct fact investigations, or do many of the other 
things an attorney should be able to do as a matter of course.

 This growing crisis is troubling not just because of the government's constitutional 
duty to ensure the right to counsel. When defendants fail to receive competent legal 
representation, their cases are vulnerable to costly mistakes that can take a long time 
to correct. Lawyers on both sides can spend years dealing with appeals arising from 
technical infractions and procedural errors. When that happens, no one wins. 

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 
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_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

 Quality  defender training 
sessions

 Defender electronic 
litigation resources
• Manuals
• Distance Learning with CLE 

credit
• Blog with most current cases 

and criminal defense news

 Opportunities to appear in 
Court of Appeals and 
Supreme Court

 Malpractice coverage for 
contracted pro bono and 
subsidized pro bono 
representation

 An ability to consult with 
expert criminal defense 
specialists

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

Defender Manuals:

Trial Law Notebook

Evidence 

Pretrial Release 

Collateral 

Consequences 

Compendium

 Immigration Chart 

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 
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Will Zevely

Jerry Cox

Katie Woods

Jason Nemes 

Chris Mills

Larry Simon

Fred Rhynhart

Colin Lindsay

Jim Adams 

Dan Canon 

Michael Goodwin

Jim Cox

Tim Despotes

Daniel Sherman

Walter Hawkins

Becky Lytle

Will Kautz

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

 Jennifer Kincaid Adams

 Danny Alvarez

 Vince Aprile

 De Baltimore

 Justin Brown

 Greg Butrum

 Dan Cannon

 Stan Chauvin

 Thomas Clay

 Tom Coffey

 Scott Drabenstadt

 Rob Guarnieri

 Mark Hall

 Bob Heleringer

 Kevin Jaggers

 Faulkner & Kaelin

 Dave Lambertus

 Don Major

 Tim McCall

 Bart McMahon

 Frank Mascagni

 Kenyon Meyer

 Doug Mory

 Bette Niemi

 Annie O’Connell

 John Olash

 Rick Receveur

 Charlie and Jonathan Ricketts

 Neil Roy

 Steve Schroering

 Larry Simon

 Ryan Vantrease

 Darren Wolff

 Frank Mascagni 

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

Statewide
Appellate case pro bono

Contact: Kathleen Schmidt

Trail conflicts for 

subsidized pro bono rates 

in 119 counties, felony, 

misdemeanor

 Contact: Glenda 

Edwards

Louisville
 Conflict panel 

 Contact: Dan Goyette

For statewide post-

conviction

Amy Staples

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 
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_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

“The lawyers who make Kentucky’s indigent 

defense system work are in a great tradition. They 

prove what Justice Holmes said long ago: ‘It is 

possible to live greatly in the law.’ ” 

-Anthony Lewis, longtime a columnist for the New York Times, two time winner of the 

Pulitzer Prize, author of Gideon’s Trumpet (1964) 

March 27, 1927 - March 25, 2013

 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 

_________________________________ 
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2013 PUBLIC SERVICE PROJECT 
PRIVATE ATTORNEY ASSISTANCE WITH INDIGENT DEFENSE APPOINTMENTS 

William E. Johnson 
 
 
 
The Kentucky Bar Association ("KBA") is addressing a critical shortcoming in the 
criminal justice area.  The Department of Public Advocacy is faced with a critical 
shortage of attorneys willing to act as conflict counsel in criminal cases. 
 
In an effort to resolve this problem, the KBA created a task force on the provision and 
compensation of conflict counsel for indigents. 
 
Here follows the program adopted by the KBA and the steps being taken to solve the 
problem. 
 
All Kentucky lawyers are being called upon, and encouraged to participate in the conflict 
counsel program.  The bar association recognizes this can be a burdensome task but 
participation in the program can help to insure justice for the citizens of Kentucky. 
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RESOLUTION IN SUPPORT OF THE REPORT OF THE KBA TASK FORCE ON THE  
PROVISION AND COMPENSATION OF CONFLICT COUNSEL FOR INDIGENTS 

 
WHEREAS, the right to legal representation is at the foundation of our justice system 
and is a core value of the Kentucky Bar Association, and, further, that it is especially 
important to guarantee conflict-free, properly compensated counsel for all persons 
regardless of their economic or social condition in order for justice to be achieved;  
 
WHEREAS, failure to provide effective assistance of counsel in compliance with the 
state and federal constitutions and applicable case law risks costly appeals and retrials 
due to unjust, unreliable verdicts and, worse, the wrongful conviction of innocent 
defendants and the consequent failure to apprehend and punish the actual perpetrators 
of crimes; 
 
WHEREAS, Kentucky’s current system for providing counsel in conflict cases does not 
meet the minimum requirements of national professional standards, and it is in dire need 
of reform, as well as increased resources and financial support, so that competent, well-
trained attorneys are available and have the ability and means to handle such cases; 
 
WHEREAS, the quality of justice in our courts will suffer, and the needs and interests of 
judges, prosecutors, victims and the indigent accused will be jeopardized unless the 
present system for the provision and compensation of conflict counsel is addressed and 
improved; and 
 
WHEREAS, the members of the Kentucky Bar Association have a significant 
professional responsibility to work to advance equal access to justice, especially for the 
poor, and the Findings and Recommendations of the KBA Task Force on the Provision 
and Compensation of Conflict Counsel for Indigents reflect necessary reforms and 
improvements that are in keeping with recognized standards, best practices and our 
professional responsibility as lawyers;  
 
THEREFORE, NOW BE IT RESOLVED, 
that the Board of Governors of the Kentucky Bar Association adopts and endorses the 
Findings and Recommendations of the KBA Task Force on the Provision and 
Compensation of Conflict Counsel for Indigents, and urges the Governor and General 
Assembly to review said findings and provide the resources necessary to implement said 
recommendations in order to improve the administration of justice in our courts, promote 
a properly functioning public defense system, and ensure justice for all.   
 
Dated this 18th day of November, 2011. 
 
                                                                         

___________________________________ 
      MARGARET E. KEANE, PRESIDENT 

KENTUCKY BAR ASSOCIATION 
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KBA TASK FORCE ON THE PROVISION AND COMPENSATION OF 
CONFLICT COUNSEL FOR INDIGENTS 

 
 
 

INTRODUCTION 
 
On November 3, 2011, the membership of the KBA Task Force on the Provision and 
Compensation of Conflict Counsel for Indigents passed a Resolution adopting the 
following Statement, Findings and Recommendations to be disseminated to the public, 
the Governor and the Kentucky General Assembly for consideration and action. 
 
The Importance of Conflict-free Counsel 
 
It is axiomatic that counsel provided to indigent defendants must be conflict-free and 
properly compensated in order for justice to be achieved. 
 
The right to legal representation is a core value of the American and Kentucky Bar 
Associations.  Each Association has the goal of promoting meaningful access to legal 
representation and to the American system of justice for all persons regardless of their 
economic or social condition.  Providing full and effective legal representation to the 
indigent improves the system of justice in the United States, promotes standards of 
professionalism and enhances public perception and confidence in the courts and the 
quality of justice rendered by the court system. 
 
Justice and Public Safety Require the Provision and Compensation of Counsel 
 
Both justice and public safety are advanced by the provision and compensation of 
counsel for indigents. According to the decision in Bradshaw v. Ball, 487 S.W.2d 294 
(Ky. 1972), rendered by the highest court in Kentucky nearly forty years ago, attorneys 
cannot be appointed to represent indigent defendants without compensation under 
Kentucky's Constitution. It is the obligation of the state to provide counsel for indigents. 
In short, the state has the choice of "not prosecuting indigents or of providing 
compensation for appointed counsel." Jones v. Commonwealth, 457 S.W.2d 627 (Ky. 
1970).  Failure to provide effective assistance of counsel in compliance with these 
decisions, and with the state and federal constitutions, risks costly appeals and retrials 
due to unjust, unreliable verdicts and, worse, the wrongful conviction of innocent 
defendants and consequent failure to apprehend and punish the actual perpetrators of 
crimes. Neither the interests of justice nor public safety are served in such 
circumstances. 
 
Properly Structured and Funded Plans for the Provision of Conflict Counsel Are 
Critical 
 
The minimum requirements of national standards oblige the Commonwealth to improve 
the current system for providing counsel for indigents in conflict cases and increase the 
resources necessary to retain the services of competent, well-trained attorneys to handle 
such cases. 
 
The American Bar Association's Ten Principles of a Public Defense Delivery System 
(2002) contain the most widely accepted and cited standards for the establishment and 



34 

administration of public defense systems in the country. U.S. Attorney General Eric 
Holder termed the ABA's ten principles the "basic building blocks" of a properly 
functioning public defense system. 
 
Fixed-fee contracts have been determined to be ethically problematic, see American Ins. 
Ass'n v. Kentucky Bar Ass'n, 917 S.W.2d 568 (Ky. 1996), and they are inconsistent with 
ABA standards. The eighth of the ABA Ten Principles states, "Contracts with private 
attorneys for public defense services should never be let primarily on the basis of cost; 
they should specify performance requirements and the anticipated workload [and] 
provide an overflow or funding mechanism for excess, unusual, or complex cases." 
 
The situation in Kentucky is inconsistent with these standards and in dire need of reform 
and increased resources and financial support. Unless the current system for the 
provision and compensation of conflict counsel is addressed and improved, the quality of 
justice in our courts will suffer, and the needs and interests of judges, prosecutors, 
victims and the indigent accused will be jeopardized. 
 
Our Responsibility to Our System of Justice  
 
We have a significant professional responsibility to work to advance equal access to 
justice, especially for the poor: 
 

As a public citizen, a lawyer should seek improvement of the law, access 
to the legal system, the administration of justice and the quality of service 
rendered by the legal profession. As a member of a learned profession, a 
lawyer should cultivate knowledge of the law beyond its use for clients, 
employ that knowledge in reform of the law and work to strengthen legal 
education.  In addition, a lawyer should further the public's understanding 
of and confidence in the rule of law and the justice system because legal 
institutions in a constitutional democracy depend on popular participation 
and support to maintain their authority.  A lawyer should be mindful of 
deficiencies in the administration of justice and of the fact that the poor, 
and sometimes persons who are not poor, cannot afford adequate legal 
assistance.  Therefore, all lawyers should devote professional time and 
resources and use civic influence to ensure equal access to our system of 
justice for all those who because of economic or social barriers cannot 
afford or secure adequate legal counsel. A lawyer should aid the legal 
profession in pursuing these objectives and should help the bar regulate 
itself in the public interest.  

 
SCR 3.130 Kentucky Rules of Professional Conduct, Preamble: A 
Lawyer's Responsibilities, VII. 

 
The overarching intent and purpose of the KBA Task Force on the Provision and 
Compensation of Conflict Counsel for Indigents is to improve the administration of justice 
in the courts of the Commonwealth of Kentucky.  In that regard, it is especially important 
to guarantee that there is equal justice for the poor and that due process is ensured by 
competent, conflict-free counsel. The following Findings are the result of a compre-
hensive review of Kentucky's current system for providing counsel to indigents in conflict 
cases, and our Recommendations reflect necessary reforms and improvements that are 
in keeping with recognized standards and best practices.  It is hoped that the Task 
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Force's findings and recommendations will be reviewed, accepted, adopted and acted 
upon by the executive and legislative branches, and promptly implemented in the court 
system. 
 

FINDINGS 
 
1.  KRS Chapter 31 assigns the Department of Public Advocacy (DPA) and the 

Louisville-Jefferson County Public Defender Corporation responsibility for 
providing representation in all indigent defense cases. 

 
2.  The Kentucky Rules of Professional Conduct require DPA and the Louisville-

Jefferson County Public Defender Corporation to provide conflict-free counsel to 
clients they are appointed to represent. 

 
3.  When a client has a waivable conflict, and then knowingly and voluntarily waives 

a conflict pursuant to RCr 8.30, DPA and the Louisville-Jefferson County Public 
Defender Corporation can ethically assign attorneys within the same office to 
represent multiple clients. 

 
4.  When a client does not waive a conflict pursuant to RCr 8.30, or when the conflict 

is not waivable, DPA and the Louisville-Jefferson County Public Defender 
Corporation must either contract with private counsel or represent the client from 
a separate work unit or adjoining office where there is independent supervision 
and an assurance of confidentiality. 

 
5.  Representing clients from a separate work unit or an adjoining office has the 

advantage of counsel having access to full-time support staff, including 
investigation; but the ongoing, unresolved ethical problem faced by DPA of more 
cases being handled by staff attorneys whose case loads are already at a level 
above the ethical limit is real as indicated by an American Bar Association's May 
13, 2006 Formal Opinion 06-441, Ethical Obligations of Lawyers Who Represent 
Indigent Criminal Defendants When Excessive Caseloads Interfere With 
Competent and Diligent Representation, found at: http://www.abanet.org/cpr/06 
441.pdf. 

 
6.  In FY 11, Kentucky defenders handled 7,276 conflict cases with 3,563 contracted 

out to private conflict counsel at an average compensation per conflict case of 
$406, with 526 cases handled by an adjoining office and 3,187 handled internally 
with waivers. 

 
7.  DPA currently places the responsibility for seeking conflict contracts with the 

directing attorneys of field offices for the counties that office covers. 
 
8.  Absent an exemption from the KRS Chapter 45A personal services contract 

procedures, DPA is not able to timely meet its responsibility to respond to court 
appointments and its clients by complying with the bidding provisions KRS 
Chapter 45A. 

 
9.  Current total compensation for conflict cases statewide is approximately $1.4 

million. That amount is likely to increase with corresponding increases in case-
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load and multiple defendant prosecutions; Louisville-Jefferson County went over 
budget last year. 

 

10.  The Department of Public Advocacy and the Louisville-Jefferson County Public 
Defender Corporation do not have sufficient funding or resources to properly 
compensate private contract counsel to provide conflict representation; nor do 
they have the capability of providing conflict-free counsel in all appointed cases 
as required by the Rules and applicable law. 

 

RECOMMENDATIONS 
 

A.  Funding 
 

1.  The Kentucky public defender system cannot perform its necessary role 
and function in the criminal justice system without a significant increase in 
funding. The courts, the public, and defender clients cannot be properly 
served as required by applicable law and governing rules. 

 

2.  A cooperative relationship between defenders and private criminal 
defense attorneys should continue to ensure clients receive competent 
representation in conflict cases and to ensure that the courts render valid 
and reliable results in a timely and fair manner. 

 

3.  Sufficient funding must be provided to ensure DPA provides adequate 
compensation to allow attorneys the time and resources necessary to 
competently represent their contracted clients in capital and noncapital 
cases. 

 

4.  In contracting with private counsel to handle a conflict case, counsel must 
be compensated in an amount reasonably sufficient to provide incentive 
to render the "effective assistance of counsel" contemplated by the Sixth 
Amendment of the Constitution of the United States. "Reasonableness" is 
determined by the complexity of the case, the nature of the charges, the 
time spent in investigating, preparing and trying a case, the experience of 
the litigator, and other factors. 

 

5.  DPA should eliminate hard caps on conflict contracts. 
 

6.  Professional development should be a funded requirement of a contract 
with conflict counsel. 

 

7.  An additional $5.2 million per year should be provided to DPA to provide 
reasonable compensation without hard caps as follows (full description in 
Appendix): 

 

Case type     Hourly Rates 
Capital Cases     $125 
A or B Felonies    $100 
C Felonies     $100 
D Felonies     $100 
Misdemeanors    $  75 
Juvenile Cases    $  75 
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Case type     "Soft" Caps 
Capital Cases     $50,000 
A Felonies     $10,000 
B Felonies     $  7,500 
C Felonies     $  5,000 
D Felonies     $  2,500 
Misdemeanors    $  1,000 
Juvenile cases    $  1,000 

 
Mandatory training (at no cost to conflict counsel): $72,100 

 
B.  Structure and Statute 
 

1.  DPA should create a conflict contract division that has responsibility for: 
 

a.  Seeking qualified local attorneys to enter into contracts for conflict 
case representation; and 

 
b. Ensuring the professional development and oversight of conflict 

counsel. 
 

2.  DPA conflict contracts should be statutorily exempt from the KRS Chapter 
45A contract process because otherwise DPA cannot promptly provide 
counsel pursuant to court order as required. 
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DPA CONFLICT COUNSEL PROPOSAL 
 
Proposal:  Replace the current system of mostly "flat-rate" contracts with a system that 
pays an hourly rate with a soft cap and that requires ongoing training for participating 
attorneys that is provided by DPA. Hourly rates and the soft caps will vary depending on 
the severity of the case, ranging from misdemeanors and juvenile cases to capital cases. 
Oversight and coordination of the system would be done by a Division-level Director to 
improve efficiency and consistency statewide. DPA funding to the Louisville Metro Public 
Defenders's Office would be increased by $550,000 to allow for implementation of the 
plan. 
. 
Non-Trial Cases 4,042 Cases $5,082,725 
 

For purposes of this proposal, it is estimated that 95 percent of cases will 
end without going to a jury trial or extended litigation. For these cases, 
results of a survey of conflict attorneys were used to determine the 
average number of hours expected to be spent on a non-trial case. The 
results of the survey were consistent with caseload standards of the 
National Advisory Commission on Criminal Justice Standards (no 
defender should handle more than 400 misdemeanors, 150 felonies, or 
200 juvenile cases in a year). 

 
Hourly Rates   Hours Per Case   Cost/Case 

Capital Cases  $125  166  $20,750 
A or B Felonies  $100    25  $  2,500 
C Felonies  $100    15  $  1,500 
D Felonies  $100    10  $  1,000 
Misdemeanors  $  75      5  $     375 
Juvenile Cases  $  75      6  $     450 
 
Trial Cases 212 Cases $   834,100 
 
For the 5 percent of cases that are estimated to end in a jury trial or extended litigation, it 
is projected that the average cost will likely be the cap, with the number of cases 
approved to exceed the cap roughly equal to the number of cases where the total still 
falls short of the cap. 
 

"Soft" Caps       "Soft" Caps 
Capital Cases  $50,000  D Felonies  $2,500 
A Felonies  $10,000  Misdemeanors  $1,000 
B Felonies  $7,500  Juvenile Cases  $1,000 
C Felonies  $5,000 
 
Mandatory Training Provided at No Cost $     72,100 
 
Training would be required as part of a conflict contract and DPA would provide the 
training at no cost to the participating attorney. Listed below are seminars that are part of 
DPA's regular educational calendar along with the cost to DPA for providing the 
education. If an attorney participated in all five events, the cost would be more than 
$1500. There are approximately 140 conflict attorneys currently. The estimate is based 
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on an assumption that all 140 attorneys attend the annual conference and one other 
educational event. 
 Length  Costs/Atty  Length  Costs/Atty 
District Court  5 days     $350 Annual Conference  2 days  $165 
Circuit Court  5 days     $350 Death Penalty  5 days  $350 
Practice Institute  5 days     $350 
 
DPA Conflict Division Director and Assistant $    125,000 
 
Rather than continue a system where each local office negotiates separate conflict 
contracts, DPA would employ a division director to oversee and negotiate contracts 
within the system. In addition to improving consistency and efficiency, this would also 
avoid the possible appearance of conflict arising when the office that has the conflict 
chooses the conflict attorney and his compensation. The Louisville Metro Public 
Defender's office will establish a similar independent division within its office to handle 
conflicts cases and accomplish the same objectives, the staffing for which is included in 
the figure below. 
 
Louisville Metro Public Defender Conflicts  
(including independent conflicts division): $550,00 
Estimated Total Cost of Proposal: $6,663,925 
Additional Funding Needed: $5,213,925 
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CONCLUSION 
 
The Kentucky Bar Association hopes that after review of the documents in this outline 
that the members will recognize the critical need of the Department of Public Advocacy 
and will participate by volunteering to serve as conflict counsel.  Further, all members of 
the Kentucky Bar Association are being called upon to contact their legislators and 
encourage adequate funding for conflict counsel. 
 
 

William E. Johnson 
JOHNSON NEWCOMB, LLP 
326 West Main Street 
Frankfort, KY  40601 
Telephone:  (502) 605-6100 
Facsimile:  (502) 605-6108 
E-Mail:  wejohnson@jnlawky.com 
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