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dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
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WINNING A DUI TRIAL 
Wilbur M. Zevely 

 
 
 

I. MAJOR DECISIONS IMPACTING DUI TRIALS 
 

A. Adams v. Commonwealth, 275 S.W.3d 209 (Ky. App. 2008).  This case 
defines what is a motor vehicle. 

 
B. Burton v. Commonwealth, 300 S.W.3d 126 (Ky. 2009).  This case deals 

with the admissibility of Metabolite drug testing results in DUI 
prosecutions involving the use of drugs. 

 

C. Commonwealth v. Beard, 275 S.W.3d 205 (Ky. App. 2008).  This case 
explains how penalties are imposed when there are two or more pending 
DUI prosecutions at the same time. 

 

D. Commonwealth v. Davis, 25 S.W.3d 106 (Ky. 2000).  This case explains 
the requirements for the admissibility of the Intoxilyzer in a DUI 
prosecution.  The case considers both the technician’s routine services as 
well as what effect the simulator results have on the admissibility of the 
test. 

 

E. Commonwealth v. House, 295 S.W.3d 825 (Ky. 2009).  This case deals 
with attempts by defense attorneys to obtain the source code from CM I 
for the Intoxilyzer 5000.  The source code is a computer program which 
handles all data collected in a test.  This case also deals with the 
requirements of a subpoena duces tecum to obtain evidence. 

 

F. Commonwealth v. Lamberson, 304 S.W.3d 72 (Ky. App 2010).  This case 
discusses the requirements for pleading someone guilty to DUI in their 
absence.  This case also deals with attacks on prior DUIs and what 
defense counsel must do or be aware of in attacking prior DUIs. 

 

G. Commonwealth v. Long, 118 S.W.3d 178 (Ky. App 2003).  This case 
deals with the requirements the Commonwealth must meet when the 
defendant requests his own independent blood alcohol test. 

 
H. Commonwealth v. Mattingly, 98 S.W.3d 865 (Ky. App 2002).  This case 

involves a pro se prosecution.  The case deals with what is admissible as 
far as field sobriety testing and other circumstantial evidence which may 
bear on the validity of the Intoxilyzer reading. 

 
I. Ferguson v. Commonwealth, 362 S.W.3d 341 (Ky. App. 2011).  This case 

deals with the implied consent statute and a person’s right to contact a 
lawyer.  It looks at how detention center policies affect someone's ability 
to use personal cell phones to obtain phone numbers. 
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J. Greene v. Commonwealth, 244 S.W.3d 128 (Ky. App. 2008).  This case 
deals with the admissibility of preliminary breath test (PBT) results in DUI 
trials and probable cause suppression hearings. 

 
K. Hardin v. Commonwealth, 2007 WL 79055 (Ky. App. Sep. 21, 2007). This 

case deals with field sobriety testing and its admissibility `under KRE 701 
and 702, in DUI trials. 

 
L. Helton v. Commonwealth, 299 S.W.3d 555 (Ky. App. 2009).  This case 

deals with implied consent and what it actually means.  The case looks at 
a defendant who is coming in and out of consciousness and how that 
impacts implied consent. 

 
M. Lopez v. Commonwealth, 173 S.W.3d 905 (Ky. 2005).  This is a land 

mark decision dealing with relation back.  The case holds that the jury 
must be instructed that to find guilt of DUI the Defendant must be 0.08 or 
above at the time of operation not the time of test. 

 
N. Commonwealth v. Rhodes, 308 S.W.3d 720 (Ky. App. 2010).  This case 

deals with when the Implied Consent Warning must be read.  It also deals 
with how the misconduct of a defendant impacts the requirements to give 
the warning. 

 
O. Wells v. Commonwealth, 709 S.W.2d 847 (Ky. App. 1986).  This is 

Kentucky's landmark decision on what constitutes operation or physical 
control of a motor vehicle under the Kentucky DUI statute. 

 
II. WAYS AROUND THE NUMBER: THE INTOXILYZER HAS AT LEAST EIGHT 

SOURCES OF ERROR 
 
A.  Machine Error 
 

The accuracy of the Intoxilyzer is plus or minus .005 alcohol 
concentration units.  This is set forth in the Administrative Regulations at 
500 KAR 8:020(1). This means if there is an Intoxilyzer reading of 0.08, 
the person’s blood alcohol level can be plus or minus .005 or anywhere 
between .075 and .085. 

 
B. Breathing Patterns 
 

The way people breath can impact the results of the Intoxilyzer by as 
much as 15 percent. See "Physiological Aspects of Breath-Alcohol 
Measurement," Alcohol. Drugs and Driving 1-25 (1990) Volume 6 No. 2. 
An Intoxilyzer reading of 0.100, the actual blood alcohol result could be 
0.085. 
 

C. Breath and Core Body Temperatures 
 

The Intoxilyzer is programmed to assume people exhale breath at 34° 
centigrade.  In fact, the most accurate studies show that the core body 
temperature is 35°. For each degree variance from 34° C the machine is 
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in error about 8 percent. See "Effects of Hyperthermia on Breath Alcohol 
Analysis," Journal of Forensic Science Volume 34. No. 4 (July 1989) pp. 
836-841; "Physiological Aspects of Breath-Alcohol Measurement," 
Alcohol, Drugs and Driving Volume 6 No. 2. pp. 1-25, (1990): 
International Association For Chemical Testing Newsletter Volume 9 No. 
2 (July 1998). This means someone with a temperature of 102° 
Fahrenheit or 39° centigrade, after considering the drop in temperature 
during the exhale would produce a machine error of about 15 percent. 
Again, someone who has a blood alcohol reading of 0.10 would in fact be 
0.085. 

 
D. Hematocrit 
 

Hematocrit is the ratio of red blood cells to total blood. This is seen when 
blood is spun in a centrifuge and is separated into liquid and solids. This 
ratio affects results of the Intoxilyzer.  Hematocrit levels are higher for 
men than women and are not the same.  The error is about 5 percent.  
"The Chemical Basis of the Breathalyzer," Journal of Chemistry 
Education. Volume 76 No. 3 (March 1990); Distribution of Ethanol 
between Plasma and Erythrocytes in Whole Blood. Nature. Volume 217. 
PP 963-964.1968. 

 
E. Mouth Alcohol 
 

The Intoxilyzer is supposed to have the ability to differentiate between 
mouth alcohol and deep lung air.  This aspect of the machine does not 
consistently nor reliably work.  There are many sources of mouth alcohol 
which can affect the reading. See The Champion. March 2006; Journal of 
Forensic Science Volume 37 No.4. (July 1992). pp. 999-1007. 

 
F. Partition Ratio 
 

The Intoxilyzer is programmed to assume the partition ratio is 2100 to 1.  
In fact the ratio varies between 900 through 3400 to 1. Temperature and 
pressure affect the partition ratio. Individual s partition ratios are 
constantly changing. People don't have the same ratio. To determine the 
accurate BA, one must divide the person’s real partition ration by 2100 
and multiply that with the Intoxilyzer reading.  Someone having a partition 
ration of around 1000 to 1 will have an error of 50 percent on the 
Intoxilyzer. See Alobaidi, Hill, and Payne. "Significance of Variations in 
Blood-Partition Coefficient of Alcohol," British Medical Journal. December 
18, 1976; "Breath-Alcohol Analysis: Uses, Methods and Some Forensic 
Problems." Journal Forensic Science 21:9-41. (1976); "Studies on Breath 
Alcohol Analysis for the Estimation of Blood Alcohol Levels," Journal of 
Forensic Science 1:207-224 (1972). 

 
G. Interference from Other Volatile Organic Compounds 

 
The Intoxilyzer measures organic compounds at a particular wavelength.  
Alcohol is a volatile compound. There are many other volatile compounds 
which can affect the BA reading. The machine is supposed to prevent 
interference. Whether it does or not is problematic. 
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H.  Extrapolation  
 

Blood alcohol levels are either increasing, at a plateau, or decreasing.  
The Intoxilyzer result will vary one's blood alcohol level at is increasing or 
decreasing.  This is obviously effected by drinking patterns and timing of 
consumption.  It is rare that BA levels at operation are the same as when 
the Defendant is tested. 

 
III. DEFENSES TO THE NUMBER 

 
A. Relation Bank – Lopez v. Commonwealth, 173 S.W.3d 905 (Ky. 2005). 
 
B. The number and timing of drinks does not equal the reading on the 

Intoxilyzer. 

 
C. Mouth Alcohol 

 
Mouth alcohol can cause a high reading on the Intoxilyzer.  Mouth alcohol 
can be caused by acid reflux or simply burping before or during the 
intoxilyzer sample collection. 

 
D. The Defendant's appearance including speech, balance, performance on 

field sobriety testing, and driving show that the Intoxilyzer is wrong. 
 
E. The Partition Ratio for the Defendant is not 2100 to 1. 
 
F. The person tested has a fever which will result in a higher Intoxilyzer 

reading. 
 
G. The Defendant is upset to the point that it affects his breathing patterns 

which can cause the machined to be in error. 
 
H. Other intoxilyzer errors as are set out in the section above. 
 
I. Suppress the Intoxilyzer 

 
1. No twenty minute observation – KRS 189A.103. 
 
2. Operator not certified every two years – KRS 189A.103. 
 
3. The Administrative Regulations were not followed – 500 KAR 8. 
 
4. Manufacturers operating instructions were not followed – KRS 

189A.103. 
 
5. The machine is not in proper working order. 

 
IV. BLOOD ALCOHOL CALCULATIONS 

 
It is relatively simple to calculate someone's blood alcohol level. Each drink will 
contribute about a .02 to the blood alcohol level. Alcohol is metabolized at a rate 
of about .02 per hour. If you know the number of total drinks, and the total time in 
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which the drinks are consumed, you can calculate someone's approximate blood 
alcohol level. This is very helpful in late night phone calls from jail. 

 
V. IS THE STOP VALID? 

 
A. Anonymous Tips 
 

Absent an observed reasonable suspicion of a crime, a stop cannot be 
made on an anonymous tip. Raglin v. Commonwealth, 812 S.W.2d 494 
(Ky. 1991). 

 
B. There must be reasonable articutable suspicion of criminal activity before 

a stop is valid. Delaware v. Prouse, 440 U.S. 648 (1979). 
 
C. You cannot stop someone on the belief that they need help such as they 

are lost. Poe v. Commonwealth, 169 S.W.3d 54 (Ky. App. 2005). 
 

VI. VOIR DIRE 
 

A. You must speak to each juror to determine their mental make-up and 
views of DUI cases. This includes an enormous number of 
considerations. 

 
B. You must address all problems in your case with jurors in voir dire. This 

would include incriminating statements and the reasons therefore; tests 
over the limit and how jurors view your proposed defense to the number, 
or others problems in the case. 

 
C. Voir dire cannot be effective if only yes/no, closed ended questions are 

used. Jurors must be made to discuss their views using open ended 
questions. 

 
D. Voir dire should be a causal conversation between you and each juror. 

Formalized or structured voir dire does not work. You have to allow jurors 
to take you where they want to go with their views. 

 
E. You cannot, ever, change a juror’s opinions. 
 
F. Some areas that need to be addressed on voir dire are as follows:  
 

1. Drinkers and non-drinkers. 
 
2. Do jurors believe it is wrong to drink and drive-moral reasons?  
 
3. How do you know if you are okay to drive?  
 
4. Relation back, if you are going to use that as a defense.  
 
5. Why do people drive poorly?  
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6. Field sobriety testing in general.  
 
7. Any experience with the Intoxilyzer. 

 
G. What would you want to know about the Intoxilyzer to know whether it 

was working properly or not? 
 
H. Mouth Alcohol, If that Is Your Defense 
 
I. The Presumption of Innocence 
 
J. Client Testifying or Not Testifying 
 
K. Unanimous verdict – what if you cannot agree? 
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DEFENDING DUI CASES 
Stephen J. Isaacs 

 
 
 
I. DISCLAIMER  
 

The materials included in this outline are intended to provide general information 
about the preliminary stages of defending DUIs. No representation or warranty is 
made concerning the application of the legal or other principles discussed herein 
or by the instructors to any specific fact situation, nor is any prediction made 
concerning how any particular judge or jury will interpret or apply such principles. 
The proper interpretation or application of the principles discussed is a matter for 
the considered judgment of the individual legal practitioner.  The author disclaims 
liability therefor. Attorneys using these materials, in dealing with a specific legal 
matter have a duty to research original and current sources of authority. 

 
II. CONTRIBUTORS 
 
 Hon. Stanley Billingsley, http://www.lawreader.com  
 

Special thanks to the Hon. Stanley Billingsley, who gave permission for the use 
of many excerpts contained herein, and which were obtained from 
http://www.lawreader.com. 

 
III. DUI 
 

Statutes, generally: 
 

A. KRS 189A.010 et seq. -- Driving under the Influence 
  

 B.  KRS 281A.010 et seq. -- Commercial Driver's Licenses 
 
IV. STAGES OF A DUI CASE  
 

A.  Arrest 
 

 B.  Booking & Bail 
 

C.  Arraignment 
 

 D.  Plea Bargain 
 
 E.  Preliminary Hearing 
 
 F.  Pre-Trial Motions 
 
 G.  Trial 
 
 H.  Sentencing 
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 I.  Appeals 
 

 J.  Expungement 
 

V. INITIAL CONTACT WITH DEFENSE ATTORNEY 
 

A. If Your First Contact with Potential Client Is from the Detention Center  
 

  Issues to Consider: 
  

1. Attorney as witness. 
  

2. Attorney client privilege.  
 

3. Officer listening to conversation as a witness.  
 

4. Violation of attorney client privilege.  
 

5. Motion to suppress.  
 

6. Recorded statement.  
 

7. Preface with attorney client privilege statement.  
 

8. When does the attorney client representation begin?  
 

B. If Initial Consult Is in the Office  
 

1. No agreement vs. consultation agreement vs. retainer.  
  

2. Issues to discuss and review.  
 

a. Facts of the stop and arrest.  
 

b. Arrest report (if they received one – many do not).  
 

c. Issues to discuss before a guilty plea.  
 

i. Constitutional rights. 
  

ii. Penalties and fines.  
 

iii. Alcohol and drug education.  
   

(a) For DUI-1s, if license has not been 
suspended, then it may be best to enroll in 
the ADE class now, and then plead guilty 
after ADE class is completed. 
  

(b) Not eligible for license if ADE class not 
completed (KRS 186.620).  

   

iv. License revocation. 
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v. Penalty enhancement if caught driving on a DUI 
suspended license.  

 
 vi. How to get license back. 

  
 d. How long it will take to complete process.  
 

e. If prior DUI in a state other than Kentucky, then Kentucky 
will consider the current DUI to be an enhanced DUI. 
However, Kentucky must be able to prove: 
  

 i. Certified record.  
 
 ii. Will probably check NCIC database.  

 
3. Economic argument. 
  

Even if innocent, would it be better for the defendant to plead 
guilty and suffer the penalties and fines since it may be less 
expensive than proving innocence?  

 
4. Risk analysis and costs of pleading guilty v. trial. 
  

a. Impact on insurance.  
 
b. Impact on commercial driver’s licenses.  
 
c. Impact on prior probation. 
  
d. Impact on out of state licenses.  

  
i. Fair faith and credit between states.  
 
ii. States which enhance KY DUI penalties (not a 

complete list).  
 
(a) Illinois. 
  
(b) Florida. 
  
(c) Ohio.  
  
(d) Tennessee. 
   

e. Risk of jury sentencing defendant to lengthy prison 
sentence plus higher fines.  

 
C. If on the Internet (i.e. email, website, social medial, etc.) 
 

1. Remember the Internet is NOT private. 
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2. You have a duty to protect your client’s confidentiality. 
 

Best practices: 
 
a. Do NOT put anything on the Internet that could potentially 

harm your client’s case. 
 
b. Advise Client in writing to not put anything on the Internet 

that could potentially harm their case.  Also advise Client 
not to allow their family and friends to disclose anything on 
the Internet pertaining to their case. 

 
 Example: I had a personal injury case where the defendant 

discussed his case with the community on Topix, a 
newspaper community forum.  His attorney was shocked 
when I presented him with over 350 pages of responses 
from his client pertaining to the case. 

 
c.  Avoid use of free and public email (i.e. Gmail, Yahoo, 

Hotmail, etc.).  There has been a lot of action recently for 
these sites to expose some of your email information for 
use in public social media (i.e. Google plus). 

 
d.  Best to purchase a private email account or use an 

encrypted case management software system (i.e. 
MyCase.com). 

 
Note, I am making a reference to MyCase.com here 
because it is the first case management software I have 
tested which incorporates some of the features of social 
media while keeping client data encrypted.  While its 
functions are limited for case management, it does 
incorporate some impressive features, and its developers 
are constantly adding new features. 
 

VI. DUI ISSUES 
 

A.  Special Considerations 
 
 Under twenty-one DUI: 
 

1. 0.02 BAC. 
 
2. Considered an adult if 0.08 or above. Commercial driver’s licenses 

(CDLs). 
 

B.  Traffic Stop 
 

1. Articulable suspicion. 
 

Creech v. Com., 812 S.W.2d 162 (Ky. App. 1991), requires that 
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there must be “articulable suspicion that a motorist is unlicensed 
or that vehicle or occupant is subject to seizure for violation of 
some law” before a stop of someone’s vehicle is permissible. 

  
2. Probable cause.  

 
An officer with probable cause to believe that a traffic violation has 
occurred may stop the suspected vehicle. Wilson v. 
Commonwealth, 37 S.W.3d 745 (Ky. 2001); Delaware v. Prouse, 
440 U.S. 648, 663 (1979). But to justify a stop under Terry v. Ohio, 
392 U.S. 1 (1968), the officer must be able to articulate more than 
a mere “inchoate and unparticularized suspicion or ‘hunch’” of 
criminal activity. Id. at 27. The objective justification for the 
officer’s actions must be measured in light of the totality of the 
circumstances. See United States v. Sokolow, 490 U.S. 1 (1989); 
Eldred v. Commonwealth, 906 S.W.2d 694 (Ky. 1994). When 
considering the totality of the circumstances, a reviewing court 
should take care not to view the factors upon which police officers 
rely to create reasonable suspicion in isolation. Courts must 
consider all of the officers’ observations, and give due weight to 
the inferences and deductions drawn by trained law enforcement 
officers.  United States v. Arvizu, 534 U.S. 266, 272-75 (2002). 
See also United States v. Martin, 289 F.3d 392, 398 (6th Cir. 
2002). 

 
3. Terry stop (reprinted with permission from 

http://www.lawreader.com). 
 

a. An outstanding explanation of the basis for a Terry stop is 
described by the Kentucky Justice Cabinet, in its Ky. 
Criminal Law Manual, Fifth. Ed., 1990, which sets out the 
following factors mentioned in Terry to be considered by 
the reviewing court to determine if the standard of an 
articulable suspicion has been met:   
 
i. The place (such as a high crime area).  
 
ii. The time (such as late at night).  
 
iii. Suspicious conduct (such as refusing to identify 

him/herself and explain situation, carrying unusual 
items, or sneaky conduct or gestures).  

  
iv. Recent reports of crime in the vicinity.  
 
v. Resemblance of suspect to description of wanted 

criminal.  
 
vi. Tips from reliable informants. 
 
vii. Officer's experience.  
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b. The Justice Cabinet publication says, "Even though one of 

these factors by itself may not be enough, combinations of 
them can justify a stop."   

 
4. Road blocks (excerpts reprinted with permission from 
 http://www.lawreader.com).  

 
a. A number of DUI cases coming before the courts originate 

from roadblocks or sobriety checkpoints conducted by 
police agencies to check for valid driver's licenses, proper 
registration, or for impaired drivers. Numerous discussions 
in appellate cases about the effectiveness of these stops 
suggest that they will only yield one or two impaired drivers 
out of a hundred motorists. Sobriety checkpoints and traffic 
roadblocks, if improperly conducted, can result in a 
suppression of all evidence obtained in violation of the 
Fourth Amendment to the U.S. Constitution and Section 10 
of the Kentucky Constitution.  

 
b. The United States Supreme Court has generally upheld 

the constitutionality of roadblocks (Michigan Dept. of State 
Police v. Sitz, 496 U.S. 444 (1990)) even though it has 
held that any stopping of a motorist at a checkpoint is a 
"seizure" under the Fourth Amendment. (U.S. v. Martinez-
Fuerte, 428 U.S. 543 (1976)).   

 
c. A properly conducted sobriety checkpoint is considered an 

exception to the Fourth and Fourteenth Amendments 
protections, and this exception is justified due to the 
lessened expectation of privacy in an automobile operated 
on a public highway.  (See Michigan v. Sitz, supra)  A 
roadblock for a license check or a sobriety checkpoint may 
not be conducted in an impromptu or informal manner. The 
state is allowed to conduct a traffic roadblock, but must not 
leave unbridled discretion to the officer in the field as to its 
conduct. Delaware v. Prouse, 440 U.S. 648 (1979).   

 
d. In Steinbeck v. Commonwealth, 862 S.W.2d 912 (Ky. App. 

1993) it was held that Kentucky's use of sobriety 
checkpoints did not violate the Fourth or Fourteenth 
Amendments when they were conducted "...according to a 
systematic plan." The Steinbeck decision held that sobriety 
checkpoints could not be "random or discretionary."   

 
e. A sobriety roadblock, according to those decisions, should 

be planned by supervisory or administrative personnel and 
special provisions should be made with regard to the time, 
place, length and safety of the location.  Roadblocks where 
the officer in the field has made a discretionary decision to 
conduct a sobriety checkpoint, or where he is left to decide 



13 

such elements as the time, place, length of the checkpoint 
have been held to be unconstitutional.  (See Delaware v. 
Prouse, supra)  Where the police officers conducting an 
otherwise permissible roadblock have randomly allowed 
some motorists through the checkpoint and have stopped 
only cars they considered suspicious (i.e. members of a 
minority, members of certain age groups), they have 
violated the standards set out in Delaware v. Prouse.  If the  
officers conducting a roadblock conduct it according to a 
systemic plan where they repeatedly stop every fifth 
motorist, and repeatedly wave through the preceding four 
motorists, and continue to repeat this (or a similar) 
impartial formula for selecting which cars actually get 
stopped, then they are not acting randomly. If the police 
stop only "suspicious" looking cars or people, then they 
have exercised a degree of discretion that does not meet 
the tests set out in Delaware v. Prouse or Steinbeck v. 
Commonwealth.  In Steinbeck, a motorist saw a traffic 
roadblock and before he was stopped, made a u-turn and 
drove away.  This apparent attempt at evasion was held to 
provide a sufficient basis for a Terry stop, based on 
articulable suspicion.   

 
f. Delaware v. Prouse condemns suspicion-less random 

stops of motorists for investigatory purposes, but does 
allow sobriety checkpoints that have been sufficiently 
planned and executed so as to limit the discretion of the 
officers in the field.  

 
g. The Justice Cabinet and the state police have from time to 

time issued standards by which the Kentucky State Police 
are directed to conduct their traffic roadblocks.  One 
practice has been to select in advance a dozen or so pre-
approved locations within a county that meet the standards 
of administrative personnel for a roadblock.  Then the 
administrative officers select the dates, times, and duration 
of a particular roadblock.  This goes far to remove 
"unbridled discretion" from the officer in the field.   

 
h. One practice that is questionable is that some police 

directives have allowed roadblocks within one to three 
miles of a preselected location for a roadblock. This would 
seem to return to the officer in the field the discretion to 
determine exactly where to conduct the roadblock, a 
practice condemned in Delaware v. Prouse.  

 
i. The Kentucky courts have not reviewed the practice of 

county sheriffs and local police agencies conducting traffic 
roadblocks on their own authorization.  The smaller the 
police agency, the more difficult it will be to remove 
unbridled discretion from the officer in the field.   
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j. Commonwealth v. Buchanon, 122 S.W.3d 565, 568 (Ky. 
2003), as modified (Ky. 2004).  Stopping motorists at a 
traffic checkpoint constitutes a seizure under the Fourth 
Amendment of the United States Constitution.  The 
question then becomes whether the seizure was 
reasonable, "which requires a weighing of the gravity of the 
public concerns served by the seizure, the degree to which 
the seizure advances the public interest, and the severity 
of the interference with individual liberty." Id.  

 
k. Avoidance of a stop.  

 
King v. State, 877 N.E.2d 518 (Ind. App. 2007). 
 
"[a] motorist who wishes to avoid the sobriety checkpoint 
site by legally turning before entering the checkpoint area 
shall be allowed to do so unless the driver engages in any 
unlawful, unusual or dangerous behavior. The act of 
avoiding a sobriety checkpoint does not constitute the 
grounds for a stop." 

 
5. Weaving (excerpts reprinted with permission from 

http://www.lawreader.com). 
 
a. In Kentucky, many DUI traffic stops are made on the basis 

of an alleged violation of KRS 189.345 or KRS 189.300.  
There is no Kentucky statute that defines or mentions 
"weaving" per se. KRS 189.345 prohibits a motorist from 
driving on the left side of the roadway, but only under 
certain conditions. Those conditions include when the 
motorist's view of oncoming traffic is obstructed "upon 
approaching 100 feet of any bridge, viaduct or tunnel...”  
"...railroad grade crossing or any intersection...", or 
whenever the driver's view is obstructed within such 
distance as to create a hazard in the event another 
motorist might approach from the opposite direction.  

 
b. The second statute used to justify a stop for "weaving" is 

KRS 189.300.  This statute mandates that a driver must 
keep his vehicle to the right side of the highway 
"...whenever possible..." and "...unless the left side of the 
highway is clear of all other traffic or obstructions and 
presents a clear vision for a distance of at least one 
hundred and fifty feet."  

 
c. To prove a violation of either of these statutes the 

Commonwealth needs to introduce proof sufficient to 
overcome the limitations in the statute itself.  Justifying a 
traffic stop under KRS 189.300 or 189.345 when the 
clearly identified conditions do not apply may subject the 
stop to a suppression order.   
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d. In order to justify a stop using "weaving" as the basis for an 
articulable suspicion sufficient to justify a traffic stop, the 
officer generally must be able to show that the driving was 
either in violation of some traffic law, or that the officer was 
"reasonable" in his suspicion of the motorist's conduct and 
that a crime was about to be committed.  Many Kentucky 
trial courts have found that when a motorist is driving in a 
manner reasonably identical to every other driver on the 
road, and not violating any law, that the stop will usually fail 
to meet the standards set out in Steinbeck v. 
Commonwealth, 862 S.W.2d 912 (Ky. App 1993), and that 
is because it violates the Fourth Amendment and Section 
10 of the Kentucky Constitution and any evidence obtained 
through such a stop is suppressed.  

 
e. See also:  

 
State v. Spillers, 2000 WL 299550 (Ohio App. 2 Dist. 
March 24, 2000) – traffic violations of a “de minimis” nature 
are not sufficient, combined with a slight odor of an 
alcoholic beverage, and an admission to having consumed 
"a couple" of beers, to support a reasonable and 
articulable suspicion of Driving Under the Influence.  

 
6. Seat belt law violation. 
  

a. KRS 189.125.  
 
b. Defenses.  

 
Can the officer see the person through the window from his 
perspective and location? 

 
7. License plates.  

 
a. Officers may check for suspended vehicle registrations of 

vehicle owners.  No right to privacy.  See Gentry v. 
Commonwealth, 2011-CA-000141-MR (Ky. App. 2012).  

 
b. Issues:  

 
Does vehicle driver match the vehicle owner’s description?  
Gentry v. Commonwealth, 2011-CA-000141-MR (Ky. App. 
2012).  

 
8. License plate illumination.  

 
a. Officers may stop a vehicle for failure to illuminate license.  
 
b. See KRS 186.170.  
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c. Note: Vehicles without illuminated license plates tend to 
attract more attention than vehicles with illuminated plates.  

 
d. Issues to investigate:  

 
i. Were parking/headlights required to be illuminated?  
 
ii. Was the vehicle being operated in such a manner 

as requiring the illumination of the lights, i.e. parked 
vehicle?  

 
iii. Were parking/headlights actually on and the officer 

used this as a pre-text stop? 
 
iv. Defective equipment (i.e. older pickup trucks tend 

to experience electrical problems with bumper 
mounted license plates). 

  
9. Speeding.  

 
Issues to investigate:  

 
a. Radar – Rain may affect operation of radar.  
 
b. Calibration of the radar device.  
 
c. Officer error in selecting speeding vehicle from group of 

vehicles. 
 
d. Angle of officer’s vehicle to the suspect vehicle.  

 
10. Traffic signal violation.  

 
Issues:  

 
a. Could the officer actually witness the violation from his 

perspective?  
 
b. Had the traffic signal’s program been altered remotely by 

the department of traffic engineering? 
 

11. Special circumstances. 
 

Sleeping in vehicle – fact specific. 
 
a. Wells v. Commonwealth, 709 S.W.2d 847 (Ky. App. 1986). 

 
i. Places the burden of proof on the Commonwealth 

to prove “actual physical control,” and sets out 
standards for the determination of actual physical 
control.  
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ii. Factors used in determining whether a person 

operated or was in actual physical control of a 
motor vehicle include:  
  
(a) Whether or not the person in the vehicle 

was asleep or awake;  
 
(b) Whether or not the motor was running;  
 
(c) The location of the vehicle and all of the 

circumstances bearing on how the vehicle 
arrived at that location; and  

 
(d) The intent of the person behind the wheel.  

 
iii. In Wells, the van was in a parking lot in a parking 

space, thus, there was no evidence that he had 
driven or otherwise operated the vehicle while 
intoxicated to its location.  It was also not shown 
that he planned to operate the vehicle.  That 
inference is negated by the facts that the 
transmission was in neutral and the parking brake 
was engaged.  Most importantly, he was asleep at 
the time.  "A sleeping person is seldom operating 
anything.”  People v. Pomeroy, 355 N.W.2d 98 
(Mich. 1984), at 100.  The only act clearly 
demonstrated was that the appellant started the 
van's engine.  When viewed in light of the other 
circumstances, we do believe that merely starting 
the engine in the van was not an exercise of actual 
physical control as defined in the above cases.  
Wells at 850.  

 
 b. Notes:  

  
 i. Not all Kentucky judges permit Wells hearings. 
 

ii. The issue regarding control of the vehicle varies 
nationally based on the facts, and whether the 
defendant was asleep or awake while in the driver’s 
seat.  

 
VII. SCENE  
 

A. Field Sobriety Tests 
 

1. Field sobriety tests and evidence which may show that a 
defendant was not under the influence would be relevant to 
challenge the accuracy of the breathalyzer test, even in a per se 
prosecution.  Excluding this evidence would violate an accused’s 
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constitutional rights to present a defense. Commonwealth v. 
Mattingly, 98 S.W.3d 865 (Ky. App. 2002).  

 
2. Three STANDARDIZED field sobriety tests.  

 
a. One Leg Stand.  

 
b. Walk and Turn.  

 
c. Horizontal Gaze Nystagmus.  

 
i. Nystagmus as an indicator of intoxication contains 

many pitfalls.  
  

ii. There exist thirty-eight non-alcohol related causes 
of Horizontal Gaze Nystagmus, Schultz v. State, 
664 A.2d 60, 77 (Md. App. 1995).  

  
 iii. Should be attacked before trial using:  

  
 (a) Suppression motion. 
  
 (b) Motion in limine.  

 
3. Notes:  

 
a. The elements for the three Standardized Field Sobriety 

Tests are located in the Kentucky DOCJT DUI/Standard 
Field Sobriety Testing Course – Reference Guide/Basic 
Training Manual used to train the officer.  

 
b. The elements will change somewhat based on the manual 

used to train the officer. Please refer to the specific 
manual.  

 
c. According to the manuals, failure to perform each and 

every test in a standardized manner compromises the 
validity of the tests.  

 
d. DOCJT – DUI/Standardized Field Sobriety Testing Course 

Basic Training Manual, 10/06 p 121: “... it is also necessary 
to emphasize one final and major point.  This validation 
applies ONLY WHEN THE TESTS ARE ADMINISTERED 
IN THE PRESCRIBED, STANDARDIZED MANNER; AND 
ONLY WHEN THE STANDARDIZED CLUES ARE USED 
TO ASSESS THE SUSPECT’S PERFORMANCE; AND, 
ONLY WHEN THE STANDARDIZED CRITERIA ARE 
EMPLOYED TO INTERPRET THAT PERFORMANCE. IF 
ANY ONE OF THE STANDARDIZED FIELD SOBRIETY 
TEST ELEMENTS IS CHANGED, THE VALIDITY IS 
COMPROMISED.”   
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e. You must obtain a copy of the specific DUI/Standardized 
Field Sobriety Testing Course Basic Training Manual used 
to train the officer from the Department of Criminal Justice 
and Training in Richmond, Kentucky, to properly cross 
examine the officer.  Obtain a certified copy pursuant to 
KRE 902.   

 
B. Portable Breath Testing Devices (PBT) 

 

1. KRS 189A.104 – results are inadmissible in court. 
 

2. Stump v. Commonwealth, 289 S.W.3d 213 (Ky. App. 2009). 
 

a.  PBT results may be used for consideration of punishment 
by Court for refusing to submit to a breath test. 
 

b. Defense may introduce PBT results at trial as exculpatory 
evidence. 

  

3. Hoppenjans v. Commonwealth, 299 S.W.3d 290 (Ky. App. 2009) 
 

 Refusing a PBT shall not be used against the accused in court or 
in any administrative proceeding.  

 

4. Greene v. Commonwealth, 244 S.W.3d 128 (Ky. App. 2008).   
 

a. Prior to the enactment of KRS 189A.104 in 2000, Kentucky 
case law permitted mention of the PBT, but testimony 
regarding the specific results was inadmissible. See 
Commonwealth v. Rhodes, 949 S.W.2d 621 (Ky. App. 
1996); Allen v. Commonwealth, 817 S.W.2d 458 (Ky. App. 
1991).  

 

b. The refusal to submit to a PBT could not be used against 
the driver suspected of being under the influence of 
intoxicants. KRS 189A.100(1).  

 

c. Probable cause for arrest occurs when a reasonable officer 
could conclude from all the facts and circumstances that an 
offense is being committed in his presence. Commonwealth v. 
Fields, 194 S.W.3d 255, 258 (Ky. 2006). A finding of probable 
cause may be based upon evidence, such as hearsay, which 
would be inadmissible at trial. See RCr 3.14. See also White v. 
Commonwealth, 132 S.W.3d 877, 882-83 (Ky. App. 2003).  
Thus, while the results of a PBT are clearly inadmissible to 
prove guilt or for sentencing purposes, we conclude that the 
pass/fail result of a PBT is admissible for the limited purpose of 
establishing probable cause for an arrest at a hearing on a 
motion to suppress. We do agree, however, that it is 
imperative the arresting officer demonstrate proficiency in 
utilizing the PBT as well as evidence the PBT be in proper 
working order.  
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5. Commonwealth of Kentucky v. Rhodes, 949 S.W.2d 621 (Ky. App. 
1996) – the Alco SensorTM III’s operating manual requires a 
fifteen minute waiting period before conducting the test.  

 
6. NHTSA, DOT HS 809 424, March 2002. 
  

a. Possible false positives using Alco Sensor IV at 
temperatures at 10 degrees C.  

 
b. This may also apply to temperatures below 10 degrees C. 

(50 degrees Fahrenheit). [How I got it... Temp in Celsius 
=(5/9)*(Temp in Fahrenheit – 32)]  

 
7. PBT exculpatory evidence.  Generally not admissible.  However, 

see Patrick v. State, 750 S.W.2d 391 (Ark. 1988) – reasoned that 
since the PBT was used to establish probable cause for arrest, 
they were reliable enough to be admitted as exculpatory 
evidence. 

 
8. Wilson v. Commonwealth, 2009 WL 960750 (Ky. App., Apr. 10 

2009).  
  
 a. Permits testimony that the PBT detected the presence of 

 alcohol. 
 

b.  However, if the defense believes the officer intends to 
testify that the PBT detected alcohol, then the defense 
should also move in limine for a Daubert hearing to 
determine if the result of the PBT is relevant and 
sufficiently reliable to be admissible at trial.  Stump v. 
Commonwealth, 289 S.W.3d 213 (Ky. App. 2009). See 
also Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S.579 (1993).   

 
C. Breath or Urine or Blood or Any Combination 

 
1. KRS 189A.103.  
 
2. The officer may request one or more of the tests.  
 
3. Refusal of any one test may result in pretrial suspension of 

driver’s license.  
 
4. A person has a right to at least attempt to contact an attorney 

before the administration of the test.  Cook v. Commonwealth, 129 
S.W.3d 351 (Ky. 2004); KRS 189A.105(3).  

 
D. Miranda Warnings 

 
1. Generally not required for general traffic stop and before arrest.   
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a. Hourigan v. Commonwealth of Kentucky, 962 S.W.2d 860 
(Ky. 1998).     

  
 The issue of whether the Fifth Amendment of the United 

States Constitution requires Miranda warnings prior to 
administering roadside field sobriety tests following traffic 
stops has been ruled on twice by the United States 
Supreme Court in Berkemer v. McCarty, 468 U.S. 420 
(1984), and Pennsylvania v. Bruder, 488 U.S. 9 (1988).  In 
Berkemer, the United States Supreme Court held that 
persons temporarily detained pursuant to ordinary traffic 
stops are not “in custody” for the purposes of Miranda.  
Miranda v. Arizona, 384 U.S. 436, at 467 (1966).  

 
b. Pennsylvania v. Bruder, 488 U.S. 9, 11 (1988). 
  
 As a general rule, ordinary traffic stops do not constitute 

custody for purposes of Miranda.  
 

2. After arrest.  
 
Wells v. Commonwealth, 892 S.W.2d 299, 302 (Ky. 1995), quoting 
Rhode Island v. Innis, 446 U.S. 291, 301 (1980).   

 
Interrogation has been defined to include “any words or actions on 
the part of police (other than those normally attendant to arrest 
and custody) that the police should know are reasonably likely to 
elicit an incriminating response from the suspect . . . focus[ing] 
primarily upon the perceptions of the suspect, rather than the 
intent of the police.” 
 
After arrest, questions by an officer about how much and where 
the defendant had consumed alcohol is clearly a custodial 
interrogation subject to the requirements of Miranda.  

 
3. Issue: Your clients will frequently tell you that the officer did not 

read them their rights and want you to use this in their defense.  
 

E. Notes Regarding Evidence Which May Be Obtainable from the Scene  
 
 Obtain discovery on the following: 

 
1. Witnesses.  
 
2. Video.  
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a. Police.  
 
i. Note: Not all police vehicles have video cameras.  
 
ii. Must request promptly after arrest.  

 
b. Nearby vendors with camera / video monitors.  

 
3. Audio.  

  
Police – Must request promptly after arrest.  
 

VIII. DETENTION CENTER/JAIL 
 

A. Notes Regarding Evidence Which May Be Obtainable from the Jail 
 
1. Video tapes (digital recordings).  

 
a. Booking area.  
 
b. Holding area.  
 
c. Kept thirty days in Fayette County.  Other counties may 

differ.  
 

2. Witnesses.  
 
a. Detainees.  
 
b. Non-arresting officers.  

 
B. Implied Consent 

 
1. KRS 189A.103, KRS 189A.105. 

 
2. Forms vary by county or may not be used at all.  
 
3. At least one county detention center has the implied consent 

printed on the walls near the Intoxilyzer 5000 (Fayette).  
 
4. Issue – defective advisement.  

 
a. Did the implied consent form include the statutory 

language pursuant to KRS 189A.105(2)(a)?  
 

b. At the time the officer requests a breath, blood, or urine 
test, the person shall be informed (1) that if the person 
refuses to submit to such tests, the fact of this refusal may 
be used against them in court as evidence of violating KRS 
189A.010 and will result in the revocation of their driver's 
license.  
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 Note -- Immediately following the administration of the final 

test the Officer must again read the defendant his right for 
an independent blood test KRS 189A.105(4) . 

 
c. Issue: If the officer reads an incorrect statutory warning to 

the defendant, can the defendant make an informed 
decision based on incorrect information?   

 
d. See Long v. Commonwealth, 118 S.W.3d 178 (Ky. App. 

2003) – remedy for a statutory violation by the officer in a 
DUI case is the dismissal of the case.  See also Beach v. 
Commonwealth, 927 S.W.2d 826 (Ky. 1996); 
Commonwealth v. Hernandez-Gonzalez, 72 S.W.3d. 914 
(Ky. 2002) – these cases pre-dated Long and held that 
different statutory violations do not rise to the level of 
constitutional violations.  

 
e. See also: State v. Bellino, 390 A.2d 1014 (Me. 1978) – 

non-compliance by police may result in suppression of 
chemical test results at trial; Hudson v. Brown, 612 N.E.2d 
817 (Ohio App. 10 Dist. 1993) – officer's failure to advise 
defendant of all consequences of a refusal resulted in 
reversal of license suspension; Erdman v. State, 861 
S.W.2d 890 (Tex. Crim. App. 1993) – adding to the 
required implied consent language may also result in 
suppression as the statements were of the type that would 
result in psychological pressure which rendered consent 
involuntary.  

 
IX. DISTRICT COURT 

 
A. Bond 

 
1. Pretrial services.  
 
2. Points no longer used.  New ratings assigned before arraignment.  

 
a. High risk, medium risk, low risk.  
 
b. Judges discretion as to amount of bond.  

 
3. For DUI-1, standard bond is $2,500 before court review.  
 
4. If subsequent DUI (i.e.: DUI-2), bond is $5,000 before court 

review.  
 
5. Assignment of bond (for application toward defense attorney fee).  

 
a. If payment made over the internet, the bond may be 

returned to the defendant (Fayette County).   
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b. If at the clerk’s office, the bond is typically returned to the 

party paying the bond, unless clerk is instructed otherwise.  
 

B. Arraignment 
 
1. Typically next available court date if defendant is in custody.  
 
2. May be set in the future if the defendant made bail.  
 
3. Important: File a bill of particulars at Arraignment. RCr 6.22 – May 

be made at any time prior to arraignment, or thereafter in the 
discretion of the court.  

 
4. If mandated by statute and case facts, pretrial suspensions of 

driving privileges will occur at Arraignment.  
 

C. Pretrial Conferences  
 
1. Prosecution preparation:  

 
a. Prosecution meeting with police officer.  

 
i. Questioning officer’s recall and recording of 

event(s).  
 
ii Gather reports and officer’s notes.  

 
b. Review of file by prosecutor.  

 
2. Defense preparation.  

 
a. Continuance for additional discovery.  
 
b. File motions.  
 
c. Visit the scene of the incident as part of the investigation.  
 
d. Meet with client after review of discovery material to search 

for additional defenses.  
 

3. Negotiation tips.  
 
a. LISTEN to what other side says.  
 
b. Treat the prosecutor with respect.  
 
c. Do not insult/irritate the judge.  
 
d. Get the prosecutor to care about your client and your case.  
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4. Prosecutors may not amend DUI charges or blood alcohol 
concentration.  
 
a. KRS 189A.010(9).  
 
b. KRS 189A.120.  
 

 c. But prosecutors may dismiss the case when justice so 
requires (i.e., all occupants of vehicle charged with DUI; 
missing elements of the DUI charge). Varies by county.  

 
D. Refusal Hearings 

 
1. KRS 189A.105.  
 
2. Must be brought w/in thirty days.  Judge must advise the 

defendant at arraignment that they have thirty days for refusal 
hearing.  

 
3. License suspension for test refusal.  
  
 a.  KRS 189A.220.  
 
 b. Standard: preponderance of the evidence. 
 
 c. Elements: 
   

i. The person was charged and arrested by a peace 
officer with violation of KRS 189A.010(1);  

   
ii. The officer had reasonable grounds to believe that 

the person was operating or in physical control of a 
motor vehicle in violation of KRS 189A.010(1); 

 
iii. The person was advised of the implied consent law 

pursuant to KRS 189A.103; 
   

iv. The peace officer requested the person to take the 
test or tests pursuant to KRS 189A.103; and then 

 
v. The person refused to take a test requested by a 

peace officer pursuant to KRS 189A.103, then the 
court shall continue the suspension of the person's 
operator's license or privilege to operate a motor 
vehicle during the pendency of the proceedings.  

 
4. Pretrial license suspension for repeat offender.  
 
 a. KRS 189A.240. 
 
 b. Standard: preponderance of the evidence.  
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 c. Elements: 
 

i. The person was charged and arrested by a peace 
officer with a violation of KRS 189A.010(1)(a), (b), 
(c), or (d); 

 
ii. The peace officer had reasonable grounds to 

believe that the person was operating a motor 
vehicle in violation of KRS 189A.010(1)(a), (b), ( c), 
or (d);  

   
iii. There is probable cause to believe that the person 

committed the violation of KRS 189A.010(1)(a), (b), 
(c), or (d) as charged; and  

 
iv.  The person has been convicted of one (1) or more 

prior offenses as described in KRS 189A.010(5)(e) 
or has had his motor vehicle operator's license 
suspended or revoked on one (1) or more 
occasions for refusing to take an alcohol 
concentration or substance test, in the five (5) year 
period immediately preceding his arrest, then the 
court shall continue to suspend the person's 
operator's license or privilege to operate a motor 
vehicle.  The provisions of this section shall not be 
construed as limiting the person's ability to 
challenge any prior convictions or license 
suspensions or refusals.  

 
5. Pretrial suspension involving an accident that resulted in death or 

serious physical injury as defined in KRS 500.080 to someone 
other than defendant. 

  
 a. KRS 189A.250. 
 
 b. Standard: preponderance of the evidence.   
  
 c. Elements: 
   

i. The person was charged and arrested by a peace 
officer with violation of KRS  189A.010; 

   
ii. The officer had reasonable grounds to believe that 

the person was operating or in physical control of a 
motor vehicle in violation of KRS 189A.010; 

 
iii. There is probable cause to believe that the person 

committed the violation of KRS 189A.010(1) as 
charged; and 
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iv. There is probable cause to believe that the person 
was involved in an accident that resulted in death 
or serious physical injury as defined in KRS 
500.080 to a person other than the defendant; then 
the court shall continue the suspension of the 
person's operator's license or privilege to operate a 
motor vehicle during the pendency of the 
proceedings. 

 
6. Cases based on refusals.  
  

a. Cook v. Commonwealth, 129 S.W.3d 351 (Ky. 2004) – a 
refusal is invalid for purposes of revoking driving privileges 
if the arrestee was denied his statutory right to contact an 
attorney.  

 
b. Commonwealth v. Long, 118 S.W.3d 178 (Ky. App. 2003).   

 
i. Not only must a person be afforded the right to an 

independent blood test, but they must also be 
informed of this right under KRS 189A.105 as well 
as some other rights that attach upon the 
individual's submission to a breath, blood or urine 
test. 

 
ii. In order to give effect to this right, the statute 

requires some minimal police allowance and 
assistance.  Considering the totality of the 
circumstances in this case, we believe the police 
officer denied Long of her right to obtain an 
independent test because of a failure to make a 
reasonable effort to accommodate her right. 

 
c. Commonwealth v. Hernandez-Gonzalez, 72 S.W.3d 914 

(Ky. 2002).   
  
 By virtue of KRS 189A.103, one who operates a motor 

vehicle consents to a test of his blood, breath or urine for 
the purpose of determining alcohol concentration.  [O]ne 
who refuses will not be physically forced to submit to a 
chemical test. It does not mean that such person has a 
lawful right to refuse such testing. 

 
d. Commonwealth v. Morriss, 70 S.W.3d 419 (Ky. 2002). The 

defendant had been arrested for DUI and taken to jail 
where he refused to have blood drawn for alcohol content 
tests.  A search warrant was issued and a sample was 
taken.  On review, this Court explained that KRS 
189A.105(1) states that no person shall be compelled to 
submit to any tests but that KRS 189A.105(2)(b) is an 
exception to this rule.  The Court reasoned that since no 
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death or physical injury occurred, the exception did not 
apply in the Combs case and that the evidence should 
have been suppressed. 

 
e. Barker v. Commonwealth, 32 S.W.3d 515 (Ky. App. 2000) 

– the warning contained in KRS 189A.105 regarding the 
consequences of failure to abide by the implied consent 
rule does not rise to the level of a fundamental or 
constitutional right, but merely informs the suspect of the 
repercussion that flows from the refusal.  See Wirth, 936 
S.W.2d at 82, wherein the court held that "[a] more 
reasonable interpretation of the language used is that one 
who refuses will not be physically forced to submit to a 
chemical test.  It does not mean that such person has a 
lawful right to refuse such testing.”  The statute addresses 
strictly the notion of implied consent and the penalty for 
noncompliance therewith. 

 
f. Combs v. Commonwealth, 965 S.W.2d 161 (Ky. 1998). 

The natural corollary of KRS 189A.105(1)(b) was that a 
search warrant may not be issued in a DUI situation where 
neither death nor physical injury resulted.  

 
7. License suspension for refusal to take alcohol or substance tests.  
 

a. KRS 189A.107.  
 

b. Commonwealth v. Hernandez-Gonzalez, 72 S.W.3d 914 
(Ky. 2002).   

 
 One who refuses to submit to a blood alcohol 

concentration test faces numerous personal 
consequences, including pretrial suspension of the 
defendant's driver's license (KRS 189A.105); a longer 
suspension period (KRS 189A.107), imposition of a 
suspension even if acquitted on the underlying charge 
(KRS 189A.107(2)), and no hardship privileges (KRS 
189A.410(2)). A potentially longer jail sentence is simply 
another consequence of a defendant's refusal.  If a person 
refuses to submit to the test, there may still be sufficient 
evidence for a conviction, and his license will be 
suspended even if acquitted on the DUI charge.  If a 
person takes the test, there may still not be sufficient 
evidence for a conviction and his license will not be 
suspended if acquitted.  It is problematic whether a person 
is incriminated more by taking the test than by refusing the 
test. 

 
c. Combs v. Commonwealth of Kentucky, 965 S.W.2d 161 

(Ky. 1998).  In this case, the exception is not applicable 
because no death or physical injury occurred.  There are 
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penalties provided in KRS 189A.107 which punish a 
person for refusing to take any blood alcohol tests in that a 
person who refuses will have their license suspended for at 
least six months. 

 
E. Hardship Licenses 
 
 1. KRS 189A.410. 
  
 2. Terms and availability vary by county. 
 
 3. Only available for following reasons: 
 
  a. Continue defendant’s employment; 
 
  b. Continue attending school or an educational institution;  
 
  c. Obtain necessary medical care;  
 

d. Attend driver improvement, alcohol, or substance abuse 
education programs; or 

   
e. Attend court-ordered counseling or other programs.  

  
4. Not available if defendant refused alcohol or substance tests. 

 
5. Only available for first time offenders. 

 
6. Must meet statutory requirements. 

   
a. Decal. 
 
b. Insurance. 
 
c. Attending Alcohol, Drug Education class. 

 
  d. Etc... 
  

7. Cases. 
 
  Butler v. Groce, 880 S.W.2d 547 (Ky. 1994). 
 

a. License revocation periods provided in KRS 189A.070 are 
mandatory and not subject to the discretion of the district 
court.  

   
b. District courts have jurisdiction to issue hardship licenses 

pursuant to KRS 189A.410 only to true first offenders.  
 

8. Tip: Many counties mandate longer driver license suspension 
periods due to time it takes the defendant to complete the Drug 
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and Alcohol Counseling.  However, a few counties may reduce 
their suspension period to thirty days if the defendant has 
completed the Drug and Alcohol Counseling prior to entering a 
guilty plea.  

 
X. CASE MANAGEMENT 
 

A. Discovery 
 

1. Caution: Discovery is reciprocal.  
 

Defense counsel must carefully weigh the decision to file dis-
covery motions or to proceed to trial and not share their discovery. 
 
Why?  Because sometimes it is better to surprise the Common-
wealth’s witnesses to show they either: 1) don’t remember the 
events; or 2) that the witness fabricated the evidence (i.e.I once 
had a trial where three officers falsely testified against the 
defendant.  One officer, several lay witnesses, and a 911 tape 
recording of all but a few seconds of the events surrounding the 
arrest proved otherwise, resulting in an acquittal.   
 
Note that many county detention centers have stopped recording 
events occurring in the county detention center’s Intoxylizer area 
which, in my opinion, may lead to increased violation of the 
accused's rights.   

 
2. Items for request for production/subpoena/open records request 

(methods used varies by county).  
 
a. Intoxilyzer 5000 manual.  
 
b. Intoxilyzer calibration logbook.  
 
c. Intoxilyzer operator certifications.  
 
d. Police officer certification card.  
 
e. Make, model and serial number of PBT.  
 
f. PBT manual/instructions. 
 
g. Calibration history of PBT.  
 
h. Kentucky DOCJT DUI/Standard Field Sobriety Testing 

Course – Reference Guide/Basic Training Manual used to 
train the officer.  

 
i. Implied consent form signed by the defendant.  
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j. DUI arrest report. (Note: may take several days to show up 
in the defendant’s court case jacket.)  

 
k. 911 tapes (May be available for a limited time after the 

event).  
 
l. Jail video tapes, including Intoxylizer area.  
 
m. Police vehicle video tapes.  
 
n. Police audio tapes.  
 
o. Police log sheet.  
 
p. Officer’s prior DUI arrest reports.  
 
q. Uniform traffic collision reports.  
 
r. Request for witness names.  
 
s. Contact my office or check my website: 

http://www.kyduiblog.com/ to obtain sample discovery 
requests.  

 
B. Motions 

 
1. Motion for a Bill of Particulars (to file at Arraignment).  
 
2. Motion for Discovery.  
 
3. Motion for Reciprocal Discovery.  
 
4. Wirth Notice of Per Se Prosecution.  
 
5. Motion to Suppress Traffic Stop.  
 
6. Motion to Suppress Intoxilyzer.  
 
7. Motion to Suppress Implied Consent.  
 
8. Motion for Wells Hearing.  
 
9. Motion in Limine.  
 
10. Defense tip: Attach supporting briefs to your motions and tender a 

copy of the brief and motion to the judge before the hearing so 
they have time to read and review your arguments.   
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XI. WITNESSES 
 
A. Interview Early 
 
B. Police  
 
C. Lay Witnesses 
   

1. In vehicle.  
 
2. Outside of vehicle.  

 
XII. REGULATIONS  
 

500 KAR 8:030 Administration of breath alcohol tests and chemical analysis 
tests/Administrative regulations of the Justice Cabinet.  “A breath alcohol 
concentration test shall consist of the following steps in this sequence: 

 
A. Ambient Air Analysis;  
 
B. Alcohol Simulator Analysis; 
 
C. Ambient Air Analysis;  
 
D. Subject Breath Sample Analysis; and 
 
E. Ambient Air Analysis.  (Each ambient air analysis performed as part of the 

breath alcohol testing sequence shall be less than 0.01 alcohol 
concentration units.”)  

 
XIII. SUMMARY OF POSSIBLE DEFENSES TO A DUI  
 

A. Fourth Amendment Defenses  
 

1. Lack of grounds to justify the original stop.  
  
 Roadblocks: Steinbeck v. Commonwealth, 862 S.W.2d 912 (Ky. 

App. 1993).  
 
2. Lack of grounds to justify detaining the defendant for DUI.  
 
3. Lack of grounds to justify the arrest for DUI. 
  
 Wells v. Commonwealth, 709 S.W.2d 847 (Ky.1986). 
 
4. Lack of grounds to justify search of the vehicle.  

 
B. Statutory Defenses  

 
1. Officer’s failure to conduct a twenty minute observation period 

prior to administering a breath test.  It may be error to begin the 
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test early, i.e., at nineteen minutes, thirty seconds.  Note that this 
defense applies also to the PBT.  

 
2. Officer failed to give the accused the opportunity and/or time to 

contact an attorney.  
 
3. Officer failed to allow the accused the opportunity to get an 

independent blood test. See Commonwealth v. Long, 118 S.W.3d 
178 (Ky. App. 2003).  

 
C. Field Sobriety Test Defenses  

 
1. Officer fails to properly give each of three tests validated by 

NHTSA studies and recognized by Kentucky DOCJT.  
 
a. HGN.   

 
i. Officer fails to conduct the four phases and four-

teen passes of the HGN in eighty-two plus seconds 
from the time the officer begins to move the 
stimulus.  (Practically, should take ninety seconds 
to perform.)  

 
ii. Movement behind officer.  (i.e. flashing lights, 

vehicles, people walking, trees moving in wind, 
etc.)  

 
b. Walk and Turn.  

 
i. Were the conditions for administration of the test 

met?  
  
 Refer to the Kentucky DOCJT DUI/Standard Field 

Sobriety Testing Course -- Reference Guide / Basic 
Training Manual used to train the officer  

 
ii. Designated straight line?  
 
iii. Safe conditions?  
 
iv. Proper instructions given.  
 
v. Did officer properly demonstrate the turn?  
 
vi. Did officer properly score the clues?  
 
vii. Was surface dry, level, hard, and non-slippery?  

 
  



34 

c. One Leg Stand.  
 
i. Were the conditions for administration of the test 

met? 
  

Refer to the Kentucky DOCJT DUI/Standard Field 
Sobriety Testing Course -- Reference Guide / Basic 
Training Manual used to train the officer.  

 
ii. Was surface smooth and level?  
 
iii. Did officer demonstrate the proper stance?  
 
iv. Did officer give proper instructions?  
 
v. Did officer properly score the clues?  
 
vi. Was the defendant permitted to remove his shoes?  

 
2. Officer fails to instruct the defendant as to how to perform the 

tests according to NHTSA/Kentucky DOCJT standards.  
 
3. Officer fails to score the tests according to NHTSA/Kentucky 

DOCJT standards.  
 
4. Defendant unable to perform one or more of the tests due to:  
 

a. Back condition.  
 
b. Knee problem.  
 
c. Head/neurological injury.  
 
d. Deafness (affects balance).  
 
e. Ankle problem.  
 
f. Feet problems.  
 
g. Injury from traffic collision.  
 
h. Age (sixty-five years or older).  
 
i. Weight (fifty plus pounds overweight).  
 
j. High heeled shoes. 
  
 Check the Kentucky DOCJT DUI/Standard Field Sobriety 

Testing Course -- Reference Guide/Basic Training Manual 
used to train the officer for specifics.  
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k. Unable to see to perform tests due to lack of light.  
 
l. Area covered by gravel, loose dirt, or other obstructions.  
 
 
m. Tests administered with the defendant facing moving 

objects or lights (causes nystagmus).  
 
n. Tests administered too close to moving vehicles which 

generate noise and wind waves.  
 
5. Officer relies on non-standard and non-proven tests (i.e., ABCs, 

finger touching, counting, etc.).  
 
6. IMPORTANT: obtain copies of the version of the Kentucky DOCJT 

DUI/Standard Field Sobriety Testing Course -- Reference Guide/ 
Basic Training Manual used to train the officer to learn how to 
properly conduct the tests. There are several versions and the 
content does vary.  

 
7. The effectiveness of the SFSTs has been called into question 

since they were developed by NHTSA and are therefore "self 
serving".  In a 1977 study, researchers learned that 47 percent of 
the subjects that would have been arrested based upon test 
performance actually had blood-alcohol concentrations less than 
the legal limit of 0.10 (the legal limit was reduced to 0.08 in 2000). 
In 1981, the same researchers conducted further "standardized" 
testing and learned that the false results dropped to 32 percent; in 
other words, nearly one out of every three individuals who failed 
the test were not legally intoxicated.  Perceptual and Motor Skills, 
1994, 79, 99-104. 8 Perceptual and Motor Skills 1994, "Field 
Sobriety Tests: Are They Designed for Failure?" Spurgeon Cole 
and Ronald H. Nowaczyk, Clemson University.   

 
8. See also: Kidd v. Commonwealth, 146 S.W.3d 400, 402 (Ky. App. 

2004) – evidence of field sobriety testing is admissible.   
 
D. Miscellaneous Defenses 

 
1. No admissible evidence of driving.  
 
2. Failure of state (officer) to comply with Kentucky Administrative 

Regulations.  
 
3. Recorded times are contradictory.  Check the police logs.  
 
4. Officer uses boilerplate forms to report facts.  Check officer’s prior 

arrest reports.  
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5. This evidence suggests that a blood serum test may give a higher 
BA reading by up to 35 percent -- Love v. Commonwealth, 55 
S.W.3d 816 (Ky. 2001). 

 
6. Improper search.  i.e. Arizona v. Gant,  556 U.S. 332 (2009).  

(Suspect arrested for driving with suspended license, handcuffed 
and placed in patrol car.  Subsequent searches of vehicle for 
evidence unreasonable without warrant or exception to warrant 
requirement.) 

  
E. Refusal Defenses 

 
1. Officer failed to advise the defendant properly of the conse-

quences of refusing.  
 
2. Despite verbal “refusal,” defendant cooperated and allowed the 

test to be performed.  
 
3. Officer confuses the defendant by reading conflicting implied 

consent warnings and Miranda rights.  
 
4. Officer interference with the tests, resulting in an involuntary 

refusal.  
 
F. Blood Test Defenses  

 
1. Fermentation by yeast present in the blood sample increased the 

alcohol level in the blood sample after it was taken.  
 
2. Rising blood alcohol defense.  
 
3. Inherent error in gas chromatograph. 
 
4. Officer failed to provide minimal assistance for arrested person to 

obtain an independent blood test.  Commonwealth v. Long, 118 
S.W.3d 178 (Ky. App. 2003).  

 
G. Breath Test Defenses  

 
1. Officer did not follow PBT manufacturer’s operational instructions.  

Allen v. Commonwealth, 817 S.W.2d 458 (Ky. App. 1991).  
 
2. GERD/acid reflux.  
 
3. Dentures or dental cavities.  
 
4. Faulty slope detector.  
 
5. Elevated body temperature.  
 
6. Asthma inhalants.  



37 

 
7. Interfering substances caused increased BAC.  
 
8. Ketosis caused by high-protein diets.  
 
9. Radio frequency interference.  
 
10. Did the officer allow fifteen minutes for the elimination of any 

residual mouth alcohol before conducting the PBT, as 
recommended by the manufacturer’s instructions?  

 
11. Intoxilyzer bias towards gender, ethnicity, age, and disease based 

on lung capacity.  While states contend that the science behind 
Breath Alcohol Testing is reliable, researchers are finding flaws 
with the science upon which Breath Alcohol Testing is based. 
Lung physiology researcher Dr. Michael P. Hlastala, Ph.D. 
Professor of Physiology, Biophysics and of Medicine Pulmonary 
and Critical Care Medicine of the University of Washington tested 
the consistency of measurements from breath alcohol 
concentration (BrAC) testing machines and compared them to 
measurements of blood alcohol concentration (BAC) 
measurements. Dr. Hlastala discovered that the results could vary 
by as much as plus or minus 20 percent. Michael P. Hlastala, 
Invited-Editorial on "The Alcohol Breath Test" 93 Journal of 
Applied Physiology 405 (2002). 

 
12. Per KRS 189A.103(3), the officer must personally observe the 

accused for twenty minutes before administering the breath test.  
Greene v. Commonwealth, 244 S.W.3d 128 (Ky. App. 2008) at 
136.   

 
H. Case Law Defenses 

 
1. Duress.  
 
2. Necessity (choice of evils).  (See Cromer v. Comm., 2010-CA-

000362-DG, (Ky. App. 2011).  
 
3. Entrapment.  
 
4. Mistake of fact.  
 
5. Involuntary intoxication.  
 
6. Insanity. 
 
7. Due process. 
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8. Requirement of prior conviction for DUI enhancement.  Cannot 
have a DUI-2 while DUI-1 still pending. Comm v. Beard, 275 S.W. 
205 (Ky. App. 2008), Comm v. Ballinger, 2011-CA-001248-MR 
(Ky App. 2012). 

 
9. Improper jury instructions.  

 
XIV. SIGNIFICANT CASES (NOT ALL-INCLUSIVE) 
 

A. 2010 Statutory Changes 
 

KRS 189A.010.   
 

1. (11) aggravating circumstances: (d) Operating a motor vehicle 
while the alcohol concentration in the operator's blood or breath is 
0.15 or more as measured by a test or tests of a sample of the 
operator's blood or breath taken within two (2) hours of cessation 
of operation of the motor vehicle;  

 
2. (12) While in the presence of one of the following controlled 

substances detected in the blood, as measured by a scientifically 
reliable test, or tests, taken within two (2) hours of cessation of 
operation or physical control of a motor vehicle;  
 
a. Any Schedule I controlled substance except marijuana  
b. Alprazolam  
c.  Amphetamine  
d. Buprenorphine  
e. Butalbital  
f. Carisoprodol  
g. Cocaine  
h. Diazepam  
i. Hydrocodone  
j. Meprobamate  
k. Methadone  
l. Methamphetamine;  
m. Oxycodone  
n. Promethazine  
o. Propoxyphene; and  
p. Zolpidem.   

 
B. 2012 
  

1. Commonwealth v. Ballinger, 2011-CA-001248-MR (Ky. App. 
2012) – for purposes of penalty enhancement under KRS 
189A.010, et seq., the determining factor as to whether conviction 
of a subsequent offense is proper is the existence of a credible 
record showing conviction of a prior offense. Therefore, it is the 
timing of the convictions that control, not the timing of the arrests. 
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2. McKee v. Commonwealth, 2011-SC-000243-MR (Ky. 2012), not to 
be published.  Case notable since defense witness testified that 
the body produces very low levels of alcohol on its own, but that 
those levels were virtually undetectable unless measured with 
specialized instruments. 

 
3. Ogle v. Commonwealth, 2011-CA-000098-MR, (Ky. App. 2012) 

not to be published.  Case is a good review of Kentucky law 
pertaining to chain of custody of blood and destruction of blood 
tests.  

 
Chain of custody argument: "it is unnecessary to establish a 
perfect chain of custody or to eliminate all possibility of tampering 
or misidentification." ... Rather, so long as there is persuasive 
evidence, by a reasonable probability, that the evidence has not 
been altered in any material respect, it is sufficient.  Regardless, 
any gaps in the chain of custody go to weight of the evidence 
rather than to its admissibility.    Rabovsky v. Commonwealth, 973 
S.W. 6, 8 (Ky. 1998) 

 
Failure to preserve blood evidence: the Supreme Court of 
Kentucky adopted the rule in Arizona v. Youngblood, 488 U.S. 51, 
57-58 (1988), that there is no denial of due process absent a 
showing of bad faith on the part of law enforcement or the 
Commonwealth where law enforcement or the Commonwealth 
have failed "to preserve evidentiary material of which no more can 
be said than that it could have been subjected to tests, the results 
of which might have exonerated the defendant." Collins v. 
Commonwealth, 951 S.W.2d 569, 572 (Ky. 1997), quoting Arizona 
v. Youngblood, 488 U.S. at 57.  Indeed, as the Supreme Court 
recently reiterated in St. Clair v. Commonwealth, 140 S.W.3d 510 
(Ky. 2004), "the Due Process Clause is implicated only when the 
failure to preserve…evidence was intentional and the potential 
exculpatory nature of the evidence was apparent at the time it was 
lost or destroyed." Id., quoting Estep v. Commonwealth, 64 
S.W.3d 805, 811 (Ky. 2002). 

 
4. Gentry v. Commonwealth, 2011-CA-000141-MR (Ky. App. 2012) – 

Defendant took issue with officer randomly running individual’s 
license plates without a reasonable suspicion that criminal activity 
was afoot.  Court held that individuals do not have a reasonable 
expectation of privacy in their license plate and a random check 
thereof does not constitute an unreasonable search in violation of 
the Fourth Amendment.  

 
5. Meadows v. Commonwealth, 2010-CA-001155-DG, (Ky. App. 

2012), not to be published.  No need to provide Defendant with a 
telephone or a telephone book if she did not request to contact an 
attorney.  
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6. Harris v. Commonwealth, 2011-CA-000721-DG (Ky. App. 2012), 
not to be published.  Trial court ruled urine test admissible at 
motion in limine as the urinalysis results tended to prove that the 
defendant was in fact under the influence of and impaired by 
drugs.  Case notable for a few details.  

 
a. Defense expert avowal testimony indicated that "marijuana 

metabolite could remain in the urine for one to three weeks 
after ingestion yet impairment may last from three to four 
hours.”  As to the presence of hydrocodone, defense 
expert indicated that it could be found in urine for about 
two days after ingestion but have an effect for only about 
eight hours. 

 
b.  The balancing test required by the provisions of KRE 403 

is a "task properly reserved for the sound discretion of the 
trial judge.”  Commonwealth v. English, 993 S.W.2d 941, 
945 (Ky. 1999) (citing Rake v. Commonwealth, 450 S.W.2d 
527, 528 (Ky. 1970)).  The standard of review on appeal is 
whether the trial court abused that discretion.  See Smith v. 
Commonwealth, 181 S.W.3d 53 (Ky. App. 2005). To 
determine whether the trial court abused its discretion, we 
analyze whether the decision was arbitrary, unreasonable, 
unfair, or unsupported by sound legal principles. 
Commonwealth v. English, supra. 

 
c.  In Burton v. Commonwealth, 300 S.W.3d 126 (Ky. 2009), 

the Supreme Court of Kentucky held that in the absence of 
other evidence reliably supporting a conclusion of 
impairment, the scientific remoteness of urinalysis only 
encourages juror speculation.  "Absent a proper context 
within . . . other evidence, "the real effect of urinalysis 
results is to brand the defendant "as a user of drugs." Id. at 
138.  "This raises the unduly prejudicial value of the 
evidence too high to be overcome by the minimal 
relevancy of its potentially remote use. . . ." Id. 

 
7. Gabbard v. Commonwealth, 2010-SC-000764-MR (Ky. 2012), not 

to be published.  Evidence of the statutory presumption of 
intoxication contained in KRS 189A.010 should not be admitted in 
any case other than one involving misdemeanor charges for 
driving under the influence (DUI).  Walden v. Commonwealth, 805 
S.W.2d 102 (Ky. 1991) (overruled on other grounds by 
Commonwealth v. Burge, 947 S.W.2d 805 (Ky. 1996)).  See also 
Ouerstreet v. Commonwealth, 522 S.W.2d 178 (Ky. 1975); 
Cormney v. Commonwealth, 943 S.W.2d 629 (Ky. App. 1996).  

 
8. Ineffective assistance of counsel DUI cases (Not remarkable – 

displayed to show why keeping good records and the client 
informed are important). 
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a. Tooley v. Commonwealth, 2010-CA-001808-MR (Ky. App. 
2012), not to be published.  Decisions of trial counsel 
relating to witness selection are normally left to counsel’s 
judgment and it will not be second-guessed by hindsight.  
Foley v. Commonwealth, 17 S.W.3d 878, 885 (Ky. 2000) 
(overruled on other grounds by Stopher v. Conliffe, 170 
S.W.3d 307 (Ky. 2005)) 

 
b. Eads v. Commonwealth, 2010-CA-001318-MR (Ky. App. 

2012), not to be published.  Defendant claimed counsel 
failed to properly and fully investigate and prepare case 
prior to entry of guilty plea. 

 
9. Commonwealth v. Bedway, 2011-CA-001235-DG (Ky. App. 2012), 

case of first impression.  Issue of whether contacting a third party 
to obtain an attorney's telephone number is encompassed within 
the meaning of "attempt" and whether KRS 189A test results 
obtained should be suppressed as a result of police refusal to 
allow defendant access to attorney’s telephone number.  Court 
held yes to both parts of this question.  

 
a. Appellate court followed circuit court’s reasoning and 

analysis of the applicable case law, including Litteral v. 
Commonwealth, 282 S.W.3d 331, 333 (Ky. App. 2008), 
Bhattacharya v. Commonwealth, 292 S.W.3d 901 (Ky. 
App. 2009), and Commonwealth v. Long, 118 S.W.3d 178 
(Ky. App. 2003).  Circuit court concluded that a multi-factor 
test adopted in Long was a "compelling approach to the 
issue at hand[, ]" explaining: 

 
[L]aw enforcement must make a reasonable 
effort to accommodate a suspect in his 
attempt to contact an attorney, which can 
include permitting him to obtain contact 
information through a third party. Therefore, 
under the totality of the circumstances, a 
trial court must determine whether this right 
is reasonably facilitated. Factors to include, 
but are not limited to, the following: (1) time 
of day; (2) whether the suspect is attempt-
ing to obtain the number(s) of a specific 
attorney whom he knows personally, or 
knows by reputation; (3) whether the sus-
pect affirmatively states that a third party 
has an attorney phone number not available 
in the phonebook (i.e. home or cell number); 
and (4) whether the request is timely.  
According to Litteral, supra, and 
Bhattacharya, supra, the underlying concern 
of KRS 189A.105 is obtaining accurate test 
results. So long as this task moves forward 
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without delay, the Court sees no legitimate 
reason why a suspect cannot utilize the time 
afforded under subsection (3) to act in 
reasonable furtherance of attempting to 
contact, and communicate with, an attorney. 

 
b. Appellate court stated: Certainly in today's society, 

ubiquitous use of cell phones makes the request to retrieve 
a phone number from a cell phone a reasonable request, 
and limiting an individual to a phone that makes collect-
only phone calls places an impermissible limitation on the 
right to attempt to contact an attorney. Few attorneys are in 
their offices twenty-four hours a day, thus a call to an 
attorney's cell phone is reasonable.  Also, expecting an 
attorney to accept a collect call, in such a situation, from a 
jailhouse phone is not reasonable.  We are not saying that 
the officer need go beyond what is reasonably accessible 
in the immediate area to permit an individual to attempt to 
contact an attorney. 

 
c. Relying on Ferguson v. Commonwealth, 362 S.W.3d 341 

(Ky. App. 2011), the court held that a defendant has a right 
to contact and communicate with an attorney, and state 
action preventing that right, required suppression of the 
results of all tests conducted pursuant to KRS 189A. 

 
C. 2011 
 

1. Hunter v. Commonwealth, 2010-CA-001902-MR (Ky. App. 2011)  
not to be published – Discusses the statutory language for the 
methodology of calculating the five-year period.  Courts should 
use the dates of the offenses rather than the dates of the 
convictions. 

 
2.   Hadaway v. Commonwealth, 352 S.W.3d 600 (Ky. App. 2011). 

The twenty minute observation period is “not an eyeball to eyeball 
requirement.” 

 
Furthermore, in order to introduce breath alcohol test results, 
"proof [the] machine is in proper working order must be shown by 
either the testimony of the technician who serviced it or by 
properly introducing the machine's maintenance records." 
Commonwealth v. Roberts, 122 S.W.3d 524, 528 (Ky. 2003) 
(citing Commonwealth v. Wirth, 936 S.W.2d 78 (Ky. 1996)).  In the 
Hadaway case, neither was provided, so the district court erred by 
admitting the test results.  

 
Court also cited Allen v. Commonwealth, 817 S.W.2d 458 (Ky. 
App. 1991), wherein it stated “that officers' testimony alone can 
support a conviction without the results of a breath test machine.”   
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3. Wilson v. Commonwealth, 2009-CA-001705-MR (Ky. App. 2011), 
not to be published.  This case exhibits why defense counsel 
should keep good records.  Defendant argued that he received 
ineffective assistance of counsel because his counsel (1) failed to 
investigate and call witnesses on his behalf; (2) advised him not to 
testify; and (3) failed to present mitigating evidence during the 
penalty phase.  Defendant further argued that the cumulative 
errors of trial counsel warrant reversal.  

 
STANDARD OF REVIEW: In order to prevail on a claim of 
ineffective assistance of counsel, the defendant must satisfy the 
two-part test set forth in Strickland v. Washington, 466 U.S. 668, 
687 (1984); see also Gall v. Commonwealth, 702 S.W.2d 37 (Ky. 
1985).  Under this standard, a party asserting such a claim is 
required to show: (1) that the trial counsel's performance was 
deficient in that it fell outside the range of professionally 
competent assistance; and (2) that the deficiency was prejudicial 
because there is a reasonable probability that the outcome would 
have been different but for counsel's performance.  Strickland, 466 
U.S. at 687.  A defendant must overcome a strong presumption 
that counsel's performance falls within the wide range of 
reasonable professional assistance. Id. at 690. 

  
"In this case, the record did not conclusively establish whether 
defense counsel conducted an investigation.  Furthermore, the 
record did not establish whether counsel's failure to call certain 
witnesses was part of a strategic plan.  Generally, decisions 
regarding witness selection are left to defense counsel's judgment, 
and this Court will not second-guess counsel's trial strategy." 
Foley v. Commonwealth, 17 S.W.3d 878, 885 (Ky. 2000), 
overruled on other grounds by Stopher v. Conliffe, 170 S.W.3d 
307 (Ky. 2005).  "Because it is not refuted by the record, we 
conclude that an evidentiary hearing must be held to determine 
whether counsel's decision was "trial strategy or an abdication of 
advocacy." Hodge v. Commonwealth, 68 S.W.3d 338, 345 (Ky. 
2001).  If the decision was tactical, it is given "a strong 
presumption of correctness and the inquiry is generally at an end." 
Id. at 344 (quoting Porter v. Singletary, 14 F.3d 554, 557 (11th Cir. 
1994)). "[I]f the decision was not tactical, then the court must 
evaluate whether there was a reasonable probability that, but for 
the deficiency, the result would have been different." 
Commonwealth v. Bussell, 226 S.W.3d 96, 106 (Ky. 2007). 

 
4. Ferguson v. Commonwealth, 362 S.W.3d 341 (Ky. App. 2011) 

Defendant required access to her attorney's phone number 
contained on her cell phone and should have been given the 
opportunity to retrieve the number and provided a telephone to 
contact said attorney.  Thus, Defendant’s right contained in KRS 
189A.105(3) was violated when, based on the totality of the 
circumstances, she was not provided with the means capable of 
contacting her attorney.  Since the Defendant’s right to contact 
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and communicate with her attorney was frustrated by state action, 
the trial court erred in not suppressing the results of all tests 
conducted pursuant to KRS 189A.  

 
D. 2010 

 
1. Helton v. Commonwealth, 299 S.W.3d 555 (Ky. 2010).  

Defendant, charged with multiple counts of wanton murder, 
challenged the blood sample taken by the police at the hospital 
while she was unconscious, and claimed that she could not 
choose to withdraw her consent because she was unconscious.   
 
 
a. Court held that by operating a vehicle in this state, a driver 

gives his or her consent to certain tests, and KRS 
189A.103(2) provides further that a person who is 
"unconscious, or otherwise in a condition rendering him or 
her incapable of refusal is deemed not to have withdrawn 
consent..."  

 
b. Defendant also argued that the warrantless blood testing 

of an unconscious suspect under the statutory implied 
consent provisions without probable cause and her having 
an opportunity to refuse violates the protection against 
unreasonable searches and seizures provided by the 
Fourth and Fourteenth Amendments to the United States 
Constitution.  The Court held that the Court's review of the 
blood test search in this case turns on whether the officer 
had probable cause to believe that Appellant had violated 
the DUI statutes when he requested the blood test.  The 
Court vacated the judgment and remanded the case for a 
new suppression hearing to determine whether the 
evidence establishes that the police had reasonable 
grounds to believe alcohol was involved in the accident.  

 
2. Garcia v. Commonwealth of Ky., 335 S.W.3d 444 (Ky. App. 2010) 

-- tips from a truly anonymous informant, standing alone, do not 
carry sufficient indicia of reliability to justify a stop unless the 
officer also independently observes the illegal activity or 
suspicious behavior given the totality of the circumstances.  Note, 
where the officer has contact with an "identifiable informant" or a 
"citizen informant" do carry sufficient indicia of reliability to justify a 
stop.  

 
3. Commonwealth v. Rhodes, 308 S.W.3d 720 (Ky. App. 2010). 

Officers must read the implied consent warning to a defendant, 
even though the defendant is belligerent, in order for the 
defendant to impliedly or explicitly refuse to take a breath test.  

 
4. Lee v. Commonwealth of Ky., 313 S.W.3d (Ky. 2010).  Defendant 

requested a blood test but did not request a particular medical 
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provider for the test; therefore, the officer took Defendant to a 
nearby hospital where the attending physician diagnosed alcohol 
intoxication and refused to perform the blood test.  Defendant did 
not ask to be taken anywhere else and there was no testimony to 
suggest that the officer had reason to suspect that that hospital or 
the doctor would refuse to perform the test.  As explained in Long, 
all that is required of the officer is "some level of facilitation" in 
providing the person accused with an independent blood test. 
Note, had the defendant requested a second test then the five 
factors in Long would have applied.  

 
5. Sigretto v. Commonwealth, 2010 WL 1508166 (Ky. App. Apr. 16, 

2010).  Defendant consented to a blood alcohol test after her 
initial refusal to take the test.  Court held refusal was valid.  The 
statutory language at issue provides that a single refusal triggers 
the adverse consequences which are intended to promote 
compliance.  

 
6. Finn v. Commonwealth, 313 S.W.3d 89 (Ky. 2010).  A conviction 

for possession of a microscopic quantity of a controlled substance 
is valid so long as there is other evidence that the defendant 
possessed the requisite mental state for the possession offense 
for which the defendant is charged.  Note, courts previously held 
that a defendant must possess a "usable amount" of a controlled 
substance to be convicted of unlawful possession of a controlled 
substance.    

 
E. 2009 

 
1. Commonwealth v. House, 295 S.W.3d 825 (Ky. 2009).  Defendant 

sought CMI's Intoxilyzer code hoping that his expert might discover 
flaws in it, but he presented no evidence whatsoever suggesting that 
the code was flawed.  Court held his subpoena was nothing but a 
classic fishing expedition, which RCr 7.02(3) does not allow. 
However, Defendant's argument that even if RCr 7.02(3) did not 
entitle him to inspect CMI's Intoxilyzer code, the Confrontation 
Clause of the Sixth Amendment to the United States Constitution did, 
was not properly raised to this court and was not considered.  

 
2. See generally, Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527 

(2009), a state forensic analyst's laboratory report prepared for 
use in a criminal prosecution is "testimonial" evidence and subject 
to the demands of the Sixth Amendment's Confrontation Clause 
as set forth in Crawford v. Washington, 541 U.S. 36 (2004). Note, 
this opinion may shift some of the burden of proof from the 
defense to the prosecution.  

 
F. 2008 
 

1. Commonwealth v. Beard, 275 S.W.3d 205 (Ky. App. 2008).  To be 
published.  A defendant cannot be charged with DUI 2nd if he had 
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not been convicted of the earlier DUI charge at the time of his 
arrest for the second offense.  In this case, the prosecutor brought 
both cases together.  The Court indicated it would be best to 
prosecute DUI charges seriatim rather than in the aggregate.  

 
2. Jones v. Commonwealth, 279 S.W.3d 522 (Ky. 2009); 

Discretionary Review granted 3/14/07; originated in Fayette Circuit 
Court.  Issues include the operation and application of KRS 
189A.010(5) that fourth or subsequent offenses are to be charged 
as felonies and KRS 189A.120 restricting amending charges 
where an individual refused to submit to testing.  Defendant filed a 
motion to dismiss the PFO first charge because it used prior DUI 
convictions to make a 4th offense and PFO first which was a 
prohibited double enhancement.  The Commonwealth agreed and 
amended the DUI to a DUI 2nd by removing the convictions 
causing the double enhancement.  

 
3. Greene v. Commonwealth, 244 S.W.3d 128 (Ky. App. 2008) – 

while the results of a PBT are clearly inadmissible to prove guilt or 
for sentencing purposes, the pass/fail result of a PBT is 
admissible for the limited purpose of establishing probable cause 
for an arrest at a hearing on a motion to suppress. Furthermore, it 
is imperative the arresting officer demonstrate proficiency in 
utilizing the PBT as well as evidence the PBT be in proper working 
order. (emphasis added).  

 
G. 2007 

 
1. Bridgers v. Commonwealth, 2007 WL 121846 (Ky. App. January 

19, 2007).  Not to be published.  
 
 Defendant argued that all evidence concerning the field sobriety 

tests should be suppressed on the basis that such evidence was 
technical in nature and therefore subject to the trial court's 
gatekeeping function established by the United States Supreme 
Court in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 
579 (1993); see also Kumho Tire Co., Ltd. v. Carmichael, 526 
U.S. 137 (1999) and Mitchell v. Commonwealth, 908 S.W.2d 100 
(Ky. 1995); Kentucky Rules of Evidence (KRE) 702. Court held 
Commonwealth was not required to make a showing that the field 
sobriety testing was scientifically reliable, but that Commonwealth 
was required to make a showing that the tests were properly 
carried out by the officer.  

 
 The court in Bridgers appeared to follow the reasoning in United 

States v. Horn, 185 F.Supp.2d 530 (D. MD. 2002), which held that 
evidence of field sobriety tests were not admissible to prove a 
specific blood alcohol content and that a police officer who 
administered the tests could only testify regarding his 
observations of how a person performed on the tests.  In Horn, the 
officer could not testify that the tests were objective indicators of a 
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person's intoxication.  The officer was permitted to give lay opinion 
testimony based on his experience that a person he observed was 
driving under the influence.  

 
2. Hardin v. Commonwealth, 2007 WL 79055 (Ky. App. January 12, 

2007).  Ordered not to be published by Kentucky Supreme Court.; 
Discretionary Review Denied. 2007-SC-0129-D (KY 06/13/ 2007). 

 
 Defendant argued that the court erred by not conducting a 

“gatekeeping” hearing pursuant to Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993) and Kumho Tire Co.. 
Ltd. v. Carmichael, 526 U.S. 137 (1999), before allowing the 
officer to testify regarding the field sobriety tests.  The court in 
Hardin followed the reasoning in United States v. Horn, 185 
F.Supp.2d 530, 555 (D. MD. 2002), where the Horn court 
concluded that because the walk and turn and one leg stand 
involve only observations of the suspect’s performance . . . they 
are not couched in science and technology if used for that 
purpose.  The Court of Appeals concluded that the one leg stand 
and the walk and turn “procedures” are correctly categorized as 
standard field sobriety “procedures” [not tests] which are not 
grounded in scientific terms, and held that any testimony 
regarding these types of procedures is within a layperson’s 
common understanding, and an officer should be allowed to testify 
as to his observations of a defendant when performing these 
procedures.   

 
 The Court of Appeals further held that the officer should not use 

terms such as “test”, “standardized clues,” “pass” or “fail,” unless 
the government first establishes a foundation that satisfies Rule 
702 and the Daubert/Kumho Tire factors regarding the reliability 
and validity of the scientific or technical underpinnings of the 
NHTSA assertions.  

 
H. 2006 

 
1. Commonwealth v. Walther, 189 S.W.3d 570 (Ky. 2006). Every 

jurisdiction but one that has considered this issue since Crawford 
has concluded that maintenance and performance test records of 
breath-analysis instruments are not testimonial, thus their 
admissibility is not governed by Crawford.   

 
2. Dunlap v. Commonwealth, 2006 WL 891090 (Ky. App. April 7, 

2006).  Court concluded that the district court did not err in 
denying Dunlap's motions to suppress evidence of his 
consumption of alcohol obtained during a roadblock as a violation 
of KRS 189.125, which places restrictions on the enforcement of 
the seatbelt law, or as being unconstitutional on due process 
grounds. 
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3. Armstrong v. Commonwealth, 205 S.W.3d 230 (Ky. App. 2006) 
Clarified Supreme Court ruling – "Combs is limited to those 
situations where a search warrant was necessary to obtain blood 
evidence in order to prosecute a DUI case not involving injury or 
death.”  Police may obtain a search warrant to obtain Blood 
Alcohol evidence even in cases where death or serious physical 
injury are not present.  

 
I. 2005 

 
1. Deno v. Commonwealth, 177 S.W.3d 753, 762 (Ky. 2005).  ”In the 

case at bar, at the time the detectives requested the specimen, 
the Appellant was not under arrest.  Upon his refusal to comply 
with the officers' request, a search warrant was obtained and the 
specimen collected the next day.  Nevertheless, the fact of 
Appellant's initial refusal was presented as evidence of his guilt 
and argued as such by the Commonwealth. We believe this to be 
a violation of Appellant's rights under the Fourth Amendment and 
Section 10 of the Constitution of Kentucky, and upon retrial, an 
objection to the use of such evidence and argument should be 
sustained.”  

 
2. Lopez v. Com., 173 S.W.3d 905 (Ky. 2005).  The prosecutor 

should not have been permitted to tell the jury that Appellant's 
blood alcohol concentration did not have to be 0.08 or more at the 
time he was operating his motor vehicle so long as it was at that 
level when the test was administered.   

 
3. Brown v. Com., 174 S.W.3d 421 (Ky. 2005). "Typical of conduct 

contemplated for inclusion in 'wanton' murder is: shooting into a 
crowd, an occupied building or an occupied automobile; placing a 
time bomb in a public place; or derailing a speeding locomotive." 
KRS 507.020 (1974 cmt.).  Each of these examples involves an 
activity that poses a high risk to human life, undertaken in or 
directed toward a place where human beings are present; yet 
none of them requires intoxication.  
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