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ESTATE PLANNING FOR THE SOLO AND SMALL FIRM LAWYER 
Kelli E. Brown 

I. INTRODUCTION

Each one of us and every client we have will die.  It is not a pleasant thought but 
the good news is that this means that every client you have (or will have) needs 
estate planning, and eventually, a probate.  Estate planning requires the drafting 
of quality documents that meet your clients’ specific needs in planning for death 
or incapacity.  The legal implications of estate planning are important and require 
care.  This article will walk you through the basics of estate planning and offer 
suggestions in an attempt to provide general assistance to you.  

II. BASIC ESTATE PLANNING 

When assisting clients with estate planning the reality is that documents that you
(the attorney) draft could control the disposition of a person’s entire life savings, 
his or her most cherished possessions, and also control who is in charge when a 
crisis occurs.  These are significant.  

A. Initial Steps 

Despite all of the promises that the media makes about a person’s ability 
to draft his or her own Will, estate planning is often so complicated that it 
is outside of the realm of the abilities of the average non-lawyer person.  
It just is.  Even for attorneys, estate planning can be challenging.  A firm 
understanding of the basics is necessary.   

At the very least, estate planning requires: 

� A face to face meeting with the client 

� A review of the client’s situation  

� A review of the client’s assets 

� A discussion with the client concerning title 

� A discussion with the client concerning designation of fiduciaries 

� A discussion with the client concerning disposition of assets 

A face to face meeting is necessary for many reasons.  Some clients 
seeking estate planning are elderly and it is your job to evaluate whether 
the client has diminished capacity.1  Also, a proper analysis of the 
situation requires a discussion of the client’s situation, background, 
assets, and issues.  Clients tend not to reveal personal facts until they are 

1 SCR 3.130, RPC Rule 3.130(1.14). 
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comfortable with an attorney.  For example, whether or not a client’s child 
has special needs or whether or not there is a divorce document that 
requires the client to make a specific testamentary distribution are often 
brought out only during discussions about the family dynamics and the 
responsibilities of the client.  These types of facts fundamentally impact 
what you should (and can) do within the client’s estate planning 
documents.

In reviewing a client’s assets a good practice is to develop an Estate 
Planning Questionnaire and require clients to complete it.  For efficiency, 
it works best if your client completes the Questionnaire prior to your 
meeting so that you are not spending your time completing clerical tasks 
(like asking for name spellings2).   See attached Appendix for a sample of 
my Estate Planning Questionnaire.  

In your review of the Questionnaire and/or your client's information, here 
is a sample of the top issues that you may need to look for:  

� Gross asset amount (check for estate tax issues) 

� Asset title (only certain assets pass under a Will)  

� Required distributions (example, divorce documents or prenuptial 
agreements)

� Special situations (example, special needs child, child with 
"problems")

� Inheritance tax issues 

1. Gross assets.  

If your client has over a certain amount of gross assets3 then he or 
she could be subject to Federal Estate Tax. This takes the matter 
out of the "simple" context and requires an experienced trusts and 
estates attorney who can implement an estate plan which could 
result in significant tax avoidance. 

2. Asset title.  

In terms of asset title, many people (even lawyers) do not know 
that certain assets pass outside of a Will and instead go directly to 
a beneficiary.  Those assets include those where there is a named 

2 Back in the day, an Amy was "Amy" but today, it is not uncommon for "Amy" to be spelled 
"Amiee" or even "Aymee."  If the client fills out the form in advance, you will already know the 
spelling and will avoid these spelling errors within the documents that you draft. 

3 The Taxpayer Relief Act of 2012 increased the Federal Estate Tax tax-free applicable credit 
amount to $5,120,000 which amount will be indexed for inflation.     
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beneficiary who is alive when the decedent dies.  Examples of 
typical non-probate assets are:4

a. Life insurance. 

b. Retirement plans. 

c. Annuities. 

d. Property passing to the survivor. 

e. Property designated as "pay on death." 

From a practical standpoint, your client could come into your office 
and request that you draft a Will leaving all of his assets to his 
beloved sister.  When you review his assets you see that his only 
asset is a $500,000 life insurance policy that designates his ex-
spouse as the beneficiary.  While a Will is revoked by divorce5 a 
beneficiary designation is not.  This means that even if your client 
has a Will naming his sister as his sole beneficiary, she will not get 
the life insurance if the ex-wife is living at the time of your client’s 
death.  If your client wants his sister to be the beneficiary of the 
life insurance the attorney would need to advise him: (1) to 
complete a new beneficiary form naming his sister as the 
beneficiary; or (2) complete a new beneficiary form naming his 
estate as the beneficiary (which will then release the funds to the 
estate to be distributed in accordance with this Will).  As this 
example illustrates, an unknowing client will believe that a Will 
erases all other designations.  It is up to the attorney to facilitate 
the client’s wishes for the disposition of his or her assets.   

3. Required distributions.   

Inquire as to whether a client has a prenuptial agreement (past or 
present) or divorce agreement.  Review these documents.  You 
are looking for a contractual obligation to leave testamentary 
property in a certain way.  Also, is the client a beneficiary under a 
trust agreement?  If so, they may have rights to appoint the trust 
property which could be relevant for your Will document. 

4. Special situations.   

Leaving property to a person who is collecting government 
benefits can have a devastating impact on that person – they may 
immediately become ineligible for their benefits.  For example, if 
an elderly Medicaid patient in a nursing home inherits money from 

4 These assume that a named beneficiary, joint tenant, or pay on death recipient survives the 
decedent.  

5 KRS 394.092. 
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his sister, the patient (or his attorney-in-fact or guardian) is 
required to notify Medicaid.  If the patient has assets in excess of 
$2,000, he or she may become ineligible for Medicaid setting in 
motion a whole host of events which may include Medicaid 
recovery, re-application when the funds are depleted to name a 
few.

5. Inheritance tax.   

Kentucky imposes a tax on testamentary disposition to those 
related to the decedent further away than a sibling.  A client needs 
to be advised of this so that he or she can determine the source of 
the tax payment (the decedent’s estate or the beneficiary). See
below.

B. Basic Documents 

Situations differ and there is not a one size fits all solution for every client.  
To the contrary, providing good legal work for your clients means that 
your knowledge of estate planning extends to whatever is necessary to 
fully represent your client.  That said, the average non-millionaire client 
with children under eighteen will need an estate plan which includes the 
following documents: 

� A Last Will and Testament 

� A Living Will Directive  

� Power of Attorney 

� Special Power of Attorney for Medical Authorization for Children 

1. Last Will and Testament.  

A Will is a written disposition of all of the assets that make up a 
person’s probate estate.  The Will document allows a person to 
appoint a personal representative (an "executor" if male and an 
"executrix" if female) to conclude the legal affairs of his or her life.  
A Will provides for who gets what and when they get it.  It is a 
public document that is recorded in the county in which the person 
was domiciled at his or her death.  

2. Living Will Directive.   

A Living Will Directive allows a person to state whether he or she 
does or does not want to be kept on machines in the event of an 
incurable and irreversible condition, which will result in death 
within a relatively short period of time. It also allows a person to 
expressly state whether he or she does or does not want artificial 
nutrition and hydration. This directive further allows a person to 
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designate someone to make medical-type decisions (a "health 
care surrogate") in the event the client is incapable of making 
those decisions for himself or herself.  Finally, a person may 
designate the donation of his or her body or organs within this 
Directive document.

3. Power of Attorney.   

A Power of Attorney document allows a person to name someone 
(an "attorney-in-fact") to handle all of his or her business and can 
be written to become effective immediately upon execution (a 
general power of attorney) OR it can become effective only in the 
event of incapacity (a so-called springing power of attorney).  This 
document can also be written to allow an attorney-in-fact to make 
gifts on behalf of the client.  Note that whether or not a person can 
make gifts can be very important. KRS 386.093(6) states that if a 
document does not specifically grant this power, then the attorney-
in-fact does not have it.    

4. Limited Power of Attorney for Medical Authorization.

Parents will sometimes leave a child or children in the care of a 
family member or friend in order to travel or for some other 
reason.  A Limited Power of Attorney for Medical Authorization is a 
document which would allow designated persons (or a particular 
person) to authorize medical treatment of children in the event that 
a client is unavailable to do so.   

C. Drafting a Basic "Simple" Will 

Most Wills should contain language concerning the following: 

� Payment of expenses, debts, obligations and taxes 

� Specific bequests 

� Residuary estate 

� Trust provisions 

� Appointment of fiduciaries 

� Executor duties 

1. Payment of expenses, debts, obligations and taxes. 

a. Debts.   

A Will should contain a provision providing that payment of 
debts be paid out of the Estate. 
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b. Obligations.   

Unless there is a provision for sale, a Will should contain a 
provision stating that any property which has a mortgage, 
lien, or other encumbrance passes with that obligation in 
place.  If the Will did not contain such a provision, it often 
has implications that are contrary to the intention of the 
testator. For example, if one child is devised the home but 
the residuary passes to all three children equally, it is 
possible that after the payment of the mortgage, the 
residuary does not have any funds. This means that one 
child gets all of the parent’s assets.  Likely, the testator 
wanted the home to go to the child but still wanted the 
other children to have assets as well.   

c. Inheritance taxes.   

A Will may provide the client’s wishes in regard to the 
payment of tax including estate, inheritance, and other.  
Most often, clients wish for these taxes to be paid out of 
the Estate.   

This is often a very important issue for "simple" Wills 
because of Kentucky Inheritance Tax.  For those clients 
leaving property to someone related further away than a 
sibling, Kentucky Inheritance Tax likely applies.  If the Will 
does not designate, the Kentucky law provides that the 
person receiving the property is responsible for paying the 
Inheritance Tax.  Here are some basics of relevant aspects 
of the law. 

i. Beware of the double tax.   

If a decedent's Will provides that the inheritance tax 
is payable from the residuary estate, the Kentucky 
Revenue Cabinet takes the position that there is an 
additional bequest to a non-residuary beneficiary.  
This additional bequest is the amount of the tax 
paid from the residuary estate as a result of 
bequest, etc., to the non-residuary. This is in 
essence a tax on a tax.  Very exasperating and just 
try to explain this to a client! Thankfully, the 
Revenue Cabinet's position is being challenged in 
Estate of Mildred L. McVey, Kentucky Board of Tax 
Appeals, File No. K10-R-22, 2011 Ky. Tax LEXIS 
139 (2011). 
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ii. Out of state real estate.    

Real estate which is owned by a Kentucky resident 
decedent but which is not located in Kentucky is not 
subject to Kentucky Inheritance Tax.  KRS 140.010. 

iii. Life insurance.   

Life insurance proceeds are not taxable unless they 
are payable to the insured or the estate of the 
insured.  Planning note:  For property passing to a 
non-exempt person, the testator may want to 
designate the beneficiary (not himself or his estate). 

iv. Annuities or other payments receivable by a 
beneficiary, other than an executor, from a qualified 
plan are excluded from Kentucky Inheritance Tax to 
the extent attributable to employer’s contributions.  
KRS 140.063. 

v. Amounts received by a beneficiary, other than 
executor, as an annuity under an IRA are excluded 
from taxation.  KRS 140.063(3). 

vi. Certain military benefits are not taxable. 

vii. Transfers in contemplation of death must be 
included on the Inheritance Tax return.  See KRS 
140.020(2).

2. Specific bequests.  

Specific bequests are what they sound like: the testator makes a 
specific gift of an asset or money to a specific person or entity.  
The specific bequest needs to specify what occurs:  (1) if the 
beneficiary predeceases the testator; or (2) if the testator does not 
own the asset at the time of his or her death.6

An example of a specific bequest provision is as follows:   

I give and bequeath my 1954 Red Corvette 
Convertible to my Sister, JANE SMITH, if she shall 
survive me.  Provided, however, if Jane Smith shall 
not survive me, then this gift shall be void and shall 
pass in my accordance with ITEM III of this my Last 
Will and Testament.  Provided, further, however, if 
at my death, I do not own a 1954 Red Corvette, 
then this gift shall be void. 

6 Failing to state this can create an ademption issue. 
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3. Residuary estate.   

A Will should include the executor provisions as provided under 
KRS 395.195.  It is also prudent to allow an executor to sell real 
property for the purpose of satisfying debt. If not specifically 
included, then an executor would have to seek court permission 
for the sale of real estate under KRS 389A.010.  

4. Trust provisions.  

A trust is a legal relationship whereby a party (the trustee) holds 
assets for the benefit of another (the beneficiary) in accordance 
with the provisions of a written document (the trust document).  
For "simple" Will purposes, it may be necessary to establish a 
trust for the benefit of children within the Will.  If a minor receives 
assets outside of a trust, then a conservatorship will have to be 
established until the child reaches the age of majority. 

Note that once a testamentary trust becomes irrevocable (i.e. the 
client dies and money is to be placed into trust), the trust is 
subject to KRS 386.650 et seq. with regard to requirements for 
registration and appointment of a trustee. 

5. Appointment of fiduciaries. 

a. Executor.   

The executor is the person appointed in the Will to be 
legally in charge. This person will open the probate, 
marshal assets, file an inventory, pay debts, disburse 
assets in accordance with the law and the Will, and settle 
and close the estate.  If female, she is an "executrix;" if 
male, he is an "executor." In the nomination of an executor, 
it is important to consider whether surety on the bond 
should be waived for the appointment.  If not waived, the 
executor will have to pledge assets or go to an insurance 
company for bonding in order to be appointed. 

An executor is entitled to a fee.7   

b. Guardian.   

If the client has minor children, the testator should name a 
guardian if the other biological parent is also deceased or 
cannot act. It is a good idea to name at least one alternate.  

7 KRS 395.150. 
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c. Trustee.   

This is a person appointed to handle the trust funds.  This 
should be a person or entity who has some business 
sophistication and can and will handle the job.  It is often a 
good idea to name an alternate.      

6. Self-proving clause.   

Include a self-proving clause in the Wills you draft. If a will is "self-
proved" under KRS 394.225 then the witnesses do not have to 
come to probate court and testify concerning the authentication of 
the signature after the testator’s death.   

Unfortunately, some attorneys seem to purposefully leave this out 
as a mechanism of probate retention.  In other words, the testator 
dies and executor either has to hire the lawyer that drafted the Will 
or face many steps to authenticate the signature of the testator in 
probate court.  It is just not good practice and in my opinion is un-
necessarily self-serving.  

D. Execution of Estate Planning Documents 

1. Signing.   

For a valid Will, the Testator must execute the documents in the 
presence of two witnesses. These witnesses should be 
disinterested (i.e. they should not be beneficiaries or fiduciaries 
under the Will).  The Will should be self proved meaning that the 
signatures of the witnesses are notarized.  KRS 394.225 provides 
a self-proving form.

2. Oath.  

Every Will signed in my presence is followed by the administration 
of an oath.  I ask the client to raise his or her right hand and I state 
the following:   

Do you swear in the presence of these witnesses 
that this document that you sign, your Last Will and 
Testament, is in fact your document, that you sign it 
under no undue influence or duress, that you are of 
sound mind and eighteen years of age or older?    

3. Document retention.    

Attorneys differ on the subject as to whether or not to retain 
original documents.  My position is that I generally do not retain 
originals.  My reasoning is that people move, lawyers move or die, 
clients re-do their documents with other attorneys, and/or the 
beneficiaries may not necessarily know how to find the Will twenty 
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years from now.  However, I generally make copies of the signed 
documents and scan them in and then give the originals to the 
client with an Instruction Sheet (see below Instructions).

4. Instructions.   

Generally it is prudent to advise a client as to where important 
estate planning documents should be kept.  I generally advise that 
the original Will needs to be kept in a safe deposit box or in a safe 
along with the Power of Attorney documents.  At least one Living 
Will needs to be kept at home (because medical emergencies 
happen at all hours of the day and night). If clients keep 
documents in a safe deposit box or safe, I recommend that they 
grant their alternate fiduciaries access by having their name 
placed on the box or knowing how to access the safe.  

III. ESTABLISHING AN ESTATE PLANNING PRACTICE

A. Fee    

I find that with estate planning, solo lawyers consistently do one thing 
which is troubling:  They do a "quickie" one page Will for which they 
charge a nominal fee such as $50.00.  This does not serve the client or 
the attorney for many reasons.  First, it says to the client that Wills are 
easy, non-essential, and anyone can draft it.  This is fundamentally 
untrue.  A Last Will and Testament is the final expression of a person’s 
life.  It determines and directs the conclusion of their legal affairs.  Unlike 
a tax return or other such document, a Will is personal.  It says who gets 
the person’s most meaningful possessions and also states who should be 
in charge.  The document will exist in perpetuity for all to see with both 
the name of the attorney and the name of your client.  When a Will is filled 
with typos, incorrect name references, and/or confusing or contradictory 
language, it speaks volumes about the quality of the instrument and the 
preparer.  Further, it can promote family unrest and has the potential to 
spark litigation.  

A properly drafted testamentary document reflects the intentions of the 
client as expressed through the words of an attorney who recognizes the 
legal issues.  These documents are important and the fee should reflect 
the time required to complete the process.  Many clients have been 
"Legal Zoomed" into thinking that a simpleton can prepare a Will in five 
minutes or less.  My answer to that is that if a client wants a $50.00 Will 
completed in five minutes, they are not my clients.  Will preparation 
should reflect the time required to meet with the client, a careful 
preparation of the documents, and the execution of the document in 
accordance with the law.    
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B. Routine   

Routine is key to the successful estate planning practice.  Establish steps 
that may be necessary for every estate planning file.  See the attached 
Appendix for an Estate Planning File Checklist. 

C. Forms   

Certain aspects of Estate planning forms can be boilerplate.  Having 
these available makes the drafting easier.   

D. Document Management Systems   

Some attorneys use the cut and paste method for drafting estate planning 
documents.  This can leave errors in the documents and a risk that the 
names of previous clients will be in other clients’ documents.  There are 
various "form" services that provide forms for estate planning documents; 
however, these can be expensive and may not conform to specific 
Kentucky law.  There are some terrific document management systems 
out there that can apply to estate planning.  However, if such a system is 
out of your financial reach, it may be prudent to establish a set of clean 
form documents which are used as a starting point for each document. 

IV. A GENERAL LIST THINGS NOT TO DO 

 A very basic list for things not to do is as follows: 

A. Do Not Name Yourself as Executor or Trustee If the Will Is Not for a 
(Very) Close Family Member 

B. Do Not Exclude Self-Proving Clauses 

C. Do Not Take the Word of a Family Member (or Caretaker) as to What the 
Testator Wants.  The Testator Needs to Tell You Him or Herself 

D. Do Not Draft Documents outside of Your Expertise 
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APPENDIX 

Estate Planning File: Checklist 

____ Send Estate Planning Questionnaire to client8

____ Conflict Check   

____ Schedule appointment  

____ Have and complete appointment 

____ Send out letter of recommendation, engagement letter, and joint representation 
letter

____ Upon engagement, draft documents  

____ Send out letter with draft documents for approval  

____ Schedule meeting with client concerning drafts documents (if necessary) 

____ Schedule execution of document 

____ Execute documents  

____ Prepare and print documents for execution  

____ Scan documents  

____ Procure Billing Statement  

____ Draft and send closing letter with documents and bill  

____ Close paper file  

8 See attached Form. 
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RESOURCES 

Seminars

 University of Kentucky Estate Planning Institute  
 Held every July in Lexington 

 University of Louisville Estate Institute 
 Held every April at the University of Louisville 

 KBA Annual Convention 
 Typically hosts informative sessions on basic estate planning and probate issues  

Books

 Kentucky Practice Volume 23 
 Elder Law 

Publications

 KBA Probate Materials 2012 
Timely Issues of Importance to Probate Counsel
Available at:
http://kybar.org/documents/cle/ac_material/ac2012_54.pdf (page 41)  

University of Kentucky 
 Kentucky Estate Administration 
 Published every five years 

 University of Kentucky 
 Kentucky Estate Planning 
 Published every five years 



*If divorced please submit a copy of divorce decree and property settlement agreement
222869-0

ESTATE PLANNING QUESTIONNAIRE 

Date Completed _______________

GENERAL INFORMATION Primary Phone   ____________________

E-Mail Address:  ______________________________________    

Marital Status __ Married __ Single __ Divorced* __Widowed

____________________________________________
Your Full Legal Name

___________________________________________
Spouse’s Full Legal Name

____________________________________________
Street Address

____________________________________________
City State Zip

____________________________________________
Your Employer

____________________________________________
Address of Employer

__________________ ________________________
Your Occupation Work Phone

___________________________________________
Spouse’s Employer

___________________________________________
Address of Spouse’s Employer

_________________ _______________________
Spouse’s Occupation Spouse’s Work Phone

Referred by: ________________________________

Military Service?   ___ Yes   ___ No  Describe Branch and dates of service 
________________________________________________________________________________________

SECTION 
1

YOU YOUR
(Husband)          SPOUSE

(Wife)
Social Security #

Date of Birth

U.S. Citizen? Yes      No         Yes    No

Currently have a           Yes      No Yes    No
Will or Trust?  If so,     Yr. ______      Yr. _______
Give year and state     State  _____      State  _____
In which prepared.

Expect to receive               Gift Gift
money or other              Inheritance       Inheritance
assets from (circle          Lawsuit              Lawsuit
one) Other                 Other

If so, approximately    $ $
how much?

15



ABOUT YOUR CHILDREN, GRANDCHILDREN, AND FAMILY

1. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:           Male                 Female

2. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:           Male             Female

3. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:               Male             Female

SECTION 
2

16



4. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:           Male          Female

5. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State        Zip                Gender:               Male              Female

GRANDCHILDREN

1. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:          Male               Female

_______________________________
Parents
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2. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:            Male               Female

_______________________________
Parents

3. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________ ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:          Male            Female

_______________________________
Parents

4. ____________________________      __________ Natural    Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________   ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:               Male               Female

_______________________________
Parents
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5. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:           Male             Female

_______________________________
Parents

OTHER FAMILY MEMBERS (who you may want to discuss as a beneficiary of your assets such as a niece or nephew)

1. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:               Male           Female

_______________________________
Relationship

2. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address           Phone

You Only Spouse Only Both
_______________________________      ___________
City State            Zip                Gender:               Male           Female

_______________________________
Relationship
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3. ____________________________      __________ Natural        Legally Adopted            Foster
Full Legal Name           Date of Birth

_______________________________      ___________ Married      Needs Special Care Dependent
Goes By           Soc. Security #

_______________________________      ___________         Related To:
Street Address            Phone

You Only Spouse Only Both
_______________________________      ___________
City State    Zip                Gender:               Male         Female
_______________________________
Relationship

FINANCIAL INFORMATION 

1. Do you own your own home or any other real estate?

Description Titled in whose Purchase Current  Mortgage  (=)     Equity
Name Price Value

__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________ 
__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________

2. Do you own other titled property (car, boat, etc.)?

Description Titled in whose Purchase Current  Loan        (=)     Equity
Name Price Value

__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________ 
__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________
__________________ __________________ ___________ _________   __________ ________

SECTION 
3
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3. Do you have any checking or savings accounts or CDs?

Name of institution Titled in whose Name Account Number Approx. balance

__________________ ______________________   ____________________   _____________
__________________ ______________________   ____________________   _____________
__________________ ______________________   ____________________   _____________
__________________ ______________________   ____________________   _____________
__________________ ______________________   ____________________   _____________
__________________ ______________________   ____________________   _____________

4. Do you own any stocks, bonds or mutual funds?

No. of shares Description Account Number Titled in Purchase              Current
            Whose name             price value

__________ _____________ __________________  _____________  ______________  __________
__________ _____________ __________________  _____________  ______________  __________
__________ _____________ __________________  _____________  ______________  __________
__________ _____________ __________________  _____________  ______________  __________
__________ _____________ __________________  _____________ ______________  __________
__________ _____________ __________________  _____________  ______________  __________
__________ _____________ __________________  _____________  ______________  __________
__________ _____________ __________________  _____________  ______________  __________

5. Do you have any IRAs, profit sharing or pension plans?

Description Titled in Whose Name Current Value

_________________________ _____________________________ ___________________
_________________________ _____________________________ ___________________
_________________________ _____________________________ ___________________
_________________________ _____________________________ ___________________
_________________________ _____________________________ ___________________

6. Do you or your Spouse own a business or partnership interest?

Name of Company Type of Company Home state of Value and Type of Interest  
(S Corp., LLC, Partnership) Company

__________________ ____________________ __________ ______________________
__________________ ____________________ __________ ______________________
__________________ ____________________ __________ ______________________
__________________ ____________________ __________ ______________________
__________________ ____________________ __________ ______________________
__________________ ____________________ __________ ______________________
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7. Do you have any life insurance or annuities?

Name of Company Policy Owner 1st Beneficiary 2nd Beneficiary Death Benefit

_________________ ___________________ ___________ ____________ ________________
_________________ ___________________ ___________ ____________ ________________
_________________ ___________________ ___________ ____________ ________________
_________________ ___________________ ___________ ____________ ________________
_________________ ___________________ ___________ ____________ ________________
_________________ ___________________ ___________ ____________ ________________

8. Does anyone owe you money?

Description

_________________________________________________________________________________________
_________________________________________________________________________________________
_________________________________________________________________________________________
_________________________________________________________________________________________

9. Do you have any special items of value (antiques, jewelry, etc.)

Description Approximate
              Value

_______________________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

10. What is the approximate total value of all of your personal property (clothes, furniture, etc.) not 
accounted for above?

$ ____________

11. Do you have any debts other than mortgage (credit cards, personal loans, home equity loans, etc.)

Description Amount Owed

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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BENEFICIARIES    

12. How would you like your property distributed at your death?

_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________

13. If you want to make specific bequests of personal property (i.e., jewelry, automobiles, etc.), please list 
below.

_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________

14. What individual(s) do you want to serve as the guardian of your minor children (under age 18)?  
Please list names of those you would want to appoint as the guardian (in the order you would want 
them to serve).

_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________

15. If you have a trust for your children, a Living Trust, or some other type of trust, what individual or 
what bank do you want to serve as the Trustee of such trust(s)?  If you are going to name individuals 
instead of a bank, please list the names of those you would want to appoint as Trustee (in the order 
you would want them to serve).  (NOTE: If you want to name your spouse, put his/her name on the 
first line.)

________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________

SECTION 
4
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16. Do you wish to possibly consider a trust that would protect some or all of your estate from the 
spouses or creditors of your children or grandchildren?  

Yes ____   No ____   Not sure ____

17. Do you want to leave any of your estate to a church, college, foundation or similar organization?  If 
yes, please list organizations and amount or property.

Organization Amount/Property

_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________

18. Are you on a tight time table to have your estate planning completed? _______ If so, when would you 
like to have your plan completed? ___________________

19. Once your estate plan is completed, do you want to have an annual meeting to have your plan 
reviewed and updated?    Yes ____ No ____

20. If there is anyone I should talk with about your estate planning (such as your insurance agent, broker, 
CPA, banker or financial adviser), who is it:

Name and telephone number:______________________________________________________
______________________________________________________________________________

Name and telephone number:______________________________________________________
_____________________________________________________________________________________

OTHER ESTATE PLAN INFORMATION

21. Do you expect any substantial inheritance during your lifetime?  If so, please explain and give the 
approximate values.

________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________

SECTION 
5
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22. Did you make any gifts of over $3,000 between the years 1976 through 1981 to any one person in any 
one year or $10,000 after 1981 to any one person?  If yes, please give the name of the donee and the 
date of the gift and its approximate value.

________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________

23. Any other information which you feel may be helpful in understanding your family and/or financial 
situation?

________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________
________________________________________________________________________________________

24. Do you have a lock box? _____________________________________________________

If yes, at what bank or financial institution is it located?

______________________________________________________________________________

25. Do you wish to make arrangements for your pet? ______yes ________no
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QUESTIONS TO ASK MY ATTORNEY

__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________

SECTION 
6
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ATTORNEY NOTES

__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________

SECTION 
7
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ESTATE PLANNING FOR THE SOLO OR SMALL FIRM ATTORNEY 
Pamela H. Potter

I. INTRODUCTION

Most estate planning has as its goal the protection of the client's interests during 
the client's lifetime and the protection of the client's intended beneficiaries 
following the client's death.  When the client is an attorney, planning must also be 
done to protect another important group to which the attorney owes a duty, the 
attorney's clients.  Whether you are an attorney practicing in the area of estate 
planning or a sole practitioner or small firm attorney considering your own estate 
planning, succession planning is a subject that must be carefully considered.  

II. SUCCESSION PLANNING

The Kentucky Rules of Professional Responsibility require attorneys to provide 
competence and diligence in the representation of their clients. 

KRPC 1.1 Competence 

A lawyer shall provide competent representation to a client.  Competent 
representation requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

KRPC 1.3 Diligence 

A lawyer shall act with reasonable diligence and promptness in representing a 
client. 

Implied in these ethical obligations is the duty to take steps to insure that the 
attorney's own disability or death do not interfere with the competent and diligent 
representation of the client.  The rules go on to explicitly state this duty and 
address steps to be taken when such a situation arises. 

KRPC 1.16 Declining or terminating representation (in part) 

(a) Except as stated in paragraph (c), a lawyer shall not represent a client 
or, where representation has commenced, shall withdraw from the 
representation of a client if:

(1) the representation will result in violation of the Rules of Professional 
Conduct or other law; or 

(2) the lawyer's physical or mental condition materially impairs the 
lawyer's ability to represent the client; or

(3) the lawyer is discharged. 

 * * * 
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(c) A lawyer must comply with applicable law requiring notice to or 
permission of a tribunal when terminating a representation.  When ordered to do 
so by a tribunal, a lawyer shall continue representation notwithstanding good 
cause for terminating the representation. 

(d) Upon termination of representation, a lawyer shall take steps to the 
extent reasonably practicable to protect a client's interests, such as giving 
reasonable notice to the client, allowing time for employment of other 
counsel, surrendering papers and property to which the client is entitled 
and refunding any advance payment of fee or expenses that has not been 
earned or incurred.  The lawyer may retain papers relating to the client to the 
extent permitted by other law. (Emphasis added) 

In a large law firm with multiple attorneys in each practice area and in a small 
boutique firm with multiple attorneys practicing in the same practice area, other 
attorneys in the firm may be available to competently and diligently assume the 
responsibilities of one attorney who becomes disabled or dies.  For a small firm 
with each attorney practicing in a different area of the law and certainly for sole 
practitioners, the development of a formal succession plan is critical to protect 
the interests of the clients. 

In The Seven Habits of Highly Effective People, Steven Covey states that highly 
effective people "begin with the end in mind."  This is excellent advice for 
attorneys in the context of both effective retirement planning and planning for 
disability or death.  While there are areas of overlap between the two, each has 
its unique issues which must be considered in succession planning.   

There are three primary options for succession planning – transitioning the 
existing practice, selling the practice, and closing the practice.  Deciding which 
option to pursue is the first step in the development of the succession plan. 

A. Transitioning the Practice

A transition succession plan allows the sole practitioner or the small firm 
with attorneys in different practice areas to hire an associate with the goal 
of transferring the ownership interest of the retiring attorney to the new 
attorney over a period of years.  This allows the retiring attorney to realize 
the increased value provided by the intangible assets of the firm, such as 
reputation and maintaining the same physical location with the same 
phone number and website.  Such a plan should be initiated well in 
advance of the anticipated retirement date to allow changes to be made if 
the initial hiring decision does not work out as expected. 

The transfer of the ownership interest can take place over a period of 
years with skills development, client relations, and practice management 
benchmarks being established for each step of the transition process.  
While clients are not obligated to use the services of the new attorney, a 
carefully developed and implemented transition plan offers the oppor-
tunity for a smooth transition over time, and increases the probability that 
the clients will remain with the new attorney. The transition plan can also 
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include a provision allowing the retiring attorney to continue practicing on 
a part time basis if defined benchmarks are met by the retiring attorney 
after the transfer of ownership in completed.  

A transition plan offers an additional advantage if the retiring attorney 
becomes disabled or dies unexpectedly.  If the new attorney has acquired 
the competence and diligence to step in as the attorney for the client, that 
option can be offered as an alternative for the clients, either on a 
continuing basis in the case of a permanent disability or death or on an 
interim basis in the case of a temporary disability.  If the new attorney is 
not ready to assume responsibility for the client, the new attorney can 
assist with the file review, conflicts check, and notice required to sell or 
close the practice. 

Merger with another firm is also a transition planning option available to a 
sole practitioner or small firm for retirement planning.  In most instances, 
it is not a succession planning option in the case of the sudden disability 
or death of an attorney.  

B. Selling the Practice 

The sale of a practice to another attorney or firm is another form of 
succession planning.  Rule 1.17 addresses the requirements for the sale 
of a practice. 

KRPC 1.17 Sale of law practice 

A lawyer or a law firm may sell or purchase a law practice, or a field of 
practice, including good will, if the following conditions are satisfied: 

(a) The seller ceases to engage in: 

(1) the private practice of law; or 

(2) the field(s) of practice sold; or 

(3) the practice of law in the geographic area in which the practice 
has been conducted, all as the seller and purchaser may agree; 

(b) The entire practice, or the entire field of practice is sold to one or 
more lawyers or law firms; 

(c) The seller gives written notice to each of the seller's clients 
regarding:

(1) the proposed sale; 

(2) the client's right to retain other counsel or to take possession of 
the file; and 
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(3) the fact that the client's consent to the transfer of the client's files 
will be presumed if the client does not take any action or does not 
otherwise object within ninety (90) days of the date the notice was sent. 

(d) The fees charged clients shall not be increased by reason of the 
sale. 

(e) If a client with active matters cannot be given notice, the file(s) of 
that client may be transferred to the purchaser only upon entry of an order 
by the circuit court in the county of the principal place of business of the 
seller.  The seller may disclose to the court in camera information relating 
to the representation only to the extent necessary to obtain an order 
authorizing the transfer of the file.  Notification of the entry of the order 
shall be sent to the Kentucky Bar Association. 

(f) In the event the sale includes files that are closed matters, and the 
attorney has mailed notice to the client's last known address, the client's 
consent to the transfer of the client's files will be presumed if the client 
does not take any action or does not otherwise object within ninety (90) 
days of the date the notice was sent. 

The sale of a practice may allow the selling attorney or his or her estate to 
recover some of the value attributable to the intangible assets of the firm, 
such as good will.  This option severely restricts the attorney's ability to 
continue practicing in the field of practice sold in the same geographical 
area on a part time basis without the agreement of the purchaser. 

C. Closing the Practice 

A third type of succession planning involves closing the attorney's 
practice.  In the case of retirement, this process may be phased in over a 
period of months or even years with the attorney declining to take new 
clients and concluding the representation of existing clients.  In the case 
of sudden death or disability, this process must occur much more quickly 
with the termination of the representation.   

In ABA Ethics Opinion 92-369, the American Bar Association has stated: 

Although there is no specifically applicable requirement of 
the rules of ethics, it is fairly to be inferred from the 
pertinent rules that lawyers should make arrangements for 
their client files to be maintained in the event of their own 
death.  Such a plan should at a minimum include the 
designation of another lawyer who would have the 
authority to look over the sole practitioner's files and make 
determinations as to which files needed immediate 
attention, and provide for notification to the sole practi-
tioner's clients of their lawyer's death. 

The elements of the plan to close a practice described in the ABA Ethics 
Opinion are quite similar to those set out in KRPC 1.16.  If the attorney or 
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the attorney's estate fail to take appropriate action to close the practice, 
the Supreme Court Rules include a process for protecting the clients. 

SCR 3.395 Appointment of special commissioner to protect clients' 
interests

(1) When it comes to the attention of the Director that: ... (d) an 
attorney dies; or (e) an attorney abandons his/her law practice or his/her 
whereabouts are unknown, and no law partner, personal representative of 
the deceased attorney's estate, or other responsible person capable of 
conducting the attorney's business is known to exist, the Director may 
petition the Court, and the Court for good cause may order the 
appointment of one or more members of the Association to serve as 
Special Commissioners of the Court. 

The Director shall give notice to the attorney by mailing a copy of the 
petition to the attorney's last known address, except where the attorney is 
deceased.  Within twenty (20) days after the date on which the Director 
files the petition with the Court, the attorney may file a response to the 
petition with the Court.  The Clerk of the Court shall mail a copy of the 
Court's order ruling on the petition to the attorney's last known address, to 
the Director and to the Special Commissioner.  The Director in his/her 
petition may suggest to the Court the names of one or more members of 
the Association to serve as a Special Commissioner. 

(2) A Special Commissioner appointed under this rule may be 
authorized by the Court to take possession of the files and records of an 
attorney described in subsection (1) above, to make an inventory of the 
files, to give notice to the attorney's clients of the unavailability or inability 
of the attorney to continue to represent the client, to deliver to the client 
all papers and other property to which the clients are entitled, to take any 
other action which the clients are entitled and to take any other action 
which the Court deems necessary to protect the interests of the clients. 

(3) The Special Commissioner shall not disclose any information 
contained in any files which are subject of an inventory without the 
consent of the client to whom such files relate, except as reasonably 
necessary to carry out the orders of the Court. 

(4) The Special Commissioner shall file a written report with the Court 
containing a summary and explanation of the actions taken by the Special 
Commissioner to fulfill the duties assigned to the Special Commissioner 
by the Court.  The Special Commissioner shall mail a copy of the report to 
the Director and to the attorney's last known address. 

(5) If the Special Commissioner takes possession of files of an 
attorney and the Special Commissioner is unable after a diligent effort to 
deliver the files to the clients or to new attorneys representing the clients, 
the Special Commissioner may request the Court to enter an order 
providing for the storage and safekeeping of such files. 
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(6) The Special Commissioner shall be entitled to reasonable 
compensation with the amount to be determined by the Court and to also 
be reimbursed for necessary expenses actually incurred.  In order to 
receive such compensation or reimbursement of expenses, the Special 
Commissioner shall file with the Court a motion containing an itemized list 
of the time spent on the case, the work performed, and receipts for the 
expenses incurred.  The Special Commissioner's compensation and 
expenses which are approved by the Court shall be paid by the 
Association, but any amounts disbursed by the Association to the Special 
Commissioner may be assessed as costs against the attorney pursuant 
to SCR 3.450 if the appointment to the Special Commissioner arose out 
of a disciplinary proceeding. 

III. ELEMENTS OF A SUCCESSION PLAN

A. Preparing for Succession 

All attorneys should recognize that practicing law is a profession with the 
corresponding ethical duties owed to clients.  The most successful 
attorneys understand that the practice of law is also a business.  As 
business leaders, attorneys should take appropriate actions, including the 
development and implementation of an office procedure manual and an 
office emergency manual, to insure that the law practice operates as 
efficiently as possible, even in the case of emergency. 

The development of systems for conflicts checking, paper and electronic 
calendaring (including court appearances, appointments, and deadlines), 
answering phones and relaying messages, distributing mail, file manage-
ment and review, file retention, computer back-up, fee collection, bill 
payment, banking, creating and storing passwords and access codes, 
and dozens of other systems not only improve the current operation of the 
law practice and reduce the possibility of malpractice claims, they 
increase the value of the practice to the attorney or the attorney's estate 
when the attorney ceases to practice. 

An office emergency manual explaining actions to be taken in the event of 
the sudden disability of the attorney could make the difference between 
the attorney having a practice to return to when the disability ends or 
closing the practice.  By designating an assisting attorney and entering 
into an agreement regarding the actions that assisting attorney will take in 
the case of the disability or death of the attorney, the attorney will protect 
not only his or her clients but also the value of the practice he or she has 
worked years to develop. 

In the case of retirement, the attorney can personally perform the ethical 
duties associated with the succession plan.  The plan should include 
provisions for the performance of those duties in the case of the 
attorney's disability or death. 
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1. Designation of an Assisting Attorney 

Regardless of the type of succession plan selected, an Assisting 
Attorney should be designated to assume the responsibility for 
reviewing the attorney's files and making determinations as to 
which files need immediate attention in order to protect the client's 
best interest.  The agreement with the Assisting Attorney should 
also identify an Alternate Assisting Attorney and give both these 
individuals the authority to access bank accounts, review files, 
collect fees, and sell or otherwise liquidate the attorney's practice.  
Appropriate business entity resolutions should also be in place to 
allow the Assisting Attorney to take necessary actions if the 
attorney's practice is set up as a professional service corporation 
or a professional limited liability company. 

The Assisting Attorney may also be the attorney to assume 
responsibility for the file in the future. In selecting this Assisting 
Attorney, care should be taken to ensure that the Assisting Attor-
ney can carry out his or her responsibilities with appropriate 
competence and diligence, that confidential information is 
protected, and that conflicts of interest are avoided. 

An attorney owes his or her clients a duty of confidentiality under 
KRPC 1.6.   

KRPC 1.6 Confidentiality of information 

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed consent, 
the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer reasonably 
believes necessary: 

(1) to prevent reasonably certain death or substantial bodily 
harm; 

(2) to secure legal advice about the lawyer's compliance with 
these Rules; 

(3) to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding, including a disciplinary 
proceeding concerning the lawyer's representation of the client; or  
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(4) to comply with other law or a court order. 

Under this rule, a disclosure of the client's confidential information 
to an Assisting Attorney may be impliedly authorized in order to 
carry out the representation; however, the safest procedure to 
take to ensure that the client's interest is protected and 
confidentiality is maintained in the event of the disability or death 
of the attorney is to have a succession plan in place and to notify 
clients of the plan. 

If the attorney has an appropriate succession plan in place, the 
Assisting Attorney should be clearly identified and aware of his or 
her appointment.  A provision can be included in engagement 
letters to advise clients of the existence of the attorney's 
succession plan and the identity of the Assisting Attorney.  The 
client's consent to the disclosure of the client's confidential 
information to the Assisting Attorney in the event of the attorney's 
disability or death can be secured at the time of engagement.  
Clients should appreciate that the attorney is proactive in 
protecting their interests, and potential conflicts of interest can be 
avoided.

The family members of a disabled or deceased attorney may not 
be bound by the same duties of confidentiality.  The attorney 
should make these family members and the personal represen-
tative aware of the designation of the Assisting Attorney and 
advise them that it would not be proper for them to review the 
client files themselves.  

To avoid conflicts of interest, the Assisting Attorney must be 
carefully selected.  While an attorney practicing in the same area 
of the law and in the same geographic area may be the ideal 
candidate to serve as the Assisting Attorney, the probability that 
such an attorney will have a conflict of interest is increased.  The 
attorney must be aware of known and potential conflicts of interest 
when the Assisting Attorney is appointed and a system for 
reviewing and monitoring for potential conflicts thereafter should 
be implemented.  A screening for potential conflicts should again 
be done before the Assisting Attorney begins reviewing the client 
files. 

KRPC 1.7 Conflict of interest: current clients 

(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest.  A concurrent conflict of interest exists if: 
(1) the representation of one client will be directly adverse to 
another client; or 

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's responsi-
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bilities to another client, a former client or a third person or by a 
personal interest of the lawyer. 

(b) Notwithstanding paragraph (a), a lawyer may represent a 
client if: 

(1) the lawyer reasonably believes that the lawyer will be able 
to provide competent and diligent representation to each affected 
client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim 
by one client against another client represented by the lawyer in 
the same litigation or other proceeding before a tribunal; and  

(4) each affected client gives informed consent, confirmed in 
writing.  The consultation shall include an explanation of the 
implications of the common representation and the advantages 
and risks involved. 

KRPC 1.18 Duties to prospective client 

(a) A person who discusses with a lawyer the possibility of 
forming a client-lawyer relationship with respect to a matter is a 
prospective client. 

(b) Even when no client-lawyer relationship ensues, a lawyer 
who has had discussions with a prospective client shall not use or 
reveal information learned in the consultation, except as Rule 1.9 
would permit with respect to information of a former client. 

(c) A lawyer subject to paragraph (b) shall not represent a 
client with interests materially adverse to those of a prospective 
client in the same or a substantially related matter if the lawyer 
received information from the prospective client that could be 
significantly harmful to that person in the matter, except as 
provided in paragraph (d).  If a lawyer is disqualified from 
representation under this paragraph, no lawyer in a firm with 
which that lawyer is associated may knowingly undertake or 
continue representation in such a matter, except as provided in 
paragraph (d). 

(d) When a lawyer has received disqualifying information as 
defined in paragraph (c), representation is permissible if: 

(1) both the affected client and the prospective client have 
given informed consent, confirmed in writing, or; 

(2) the lawyer who received the information took reasonable 
measures to avoid exposure to more disqualifying information 
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than was reasonably necessary to determine whether to represent 
the prospective client; and 

(i) the disqualified lawyer is timely screened from any 
participation in the matter and is apportioned no part of the fee 
therefrom; and 

(ii) written notice is promptly given to the prospective client. 

To avoid conflicts from arising when the Assisting Attorney 
assumes his or her duties, a decision must be made regarding 
whom the Assisting Attorney is representing. This relationship 
should be clearly defined in the agreement with the Assisting 
Attorney and in the engagement letter with the client or in the 
notice to the client.  The agreement may provide that the Assisting 
Attorney represents the disabled attorney or the estate of the 
deceased attorney.  In the alternative, the agreement may provide 
that the Assisting Attorney is representing the clients of the 
attorney. The Assisting Attorney would have different roles in 
these two situations and potential conflicts of interest must be 
identified and addressed.   

If the Assisting Attorney represents the disabled attorney or the 
estate of the deceased attorney, the Assisting Attorney will have a 
fiduciary relationship with the attorney or the attorney's estate.  
This may disqualify the Assisting Attorney from representing the 
client if the Assisting Attorney's review of the client's file discloses 
legal malpractice or ethical violations by the attorney. If the 
Assisting Attorney were representing the client in that same 
situation, the Assisting Attorney may be required to advise the 
client of the malpractice or ethical violations and to report the 
ethical violations pursuant to KRPC 8.3.  

The Assisting Attorney may also have conflicts of interest with the 
attorney's clients which arise outside the context of the succession 
plan. For example, the client could be an opposing party in a 
matter totally unrelated to the attorney's practice.  Identifying the 
Assisting Attorney in engagement letters will help avoid, or at least 
minimize, these potential conflicts. A preliminary conflicts check 
should be done immediately before the Assisting Attorney begins 
reviewing files, and, if a conflict is discovered during the review 
process, the Assisting Attorney should immediately terminate the 
review and refer the client's file to another attorney identified in the 
succession plan for review. 

2. Reasonable notice to the client 

Regardless of the type of succession plan being used, the 
attorney has a duty to make sure the client receives reasonable 
notice when the attorney ceases to represent the client. 
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KRPC 1.4 Communication 

(a)  A lawyer shall: 

(1) promptly inform the client of any decision or circumstance 
with respect to which the client's informed consent, as defined in 
Rule 1.0(e), is required by these Rules; 

(2) reasonably consult with the client about the means by 
which the client's objectives are to be accomplished; 

(3) keep the client reasonably informed about the status of the 
matter;

(4) promptly comply with reasonable requests for information; 
and

(5) consult with the client about any relevant limitation on the 
lawyer's conduct when the lawyer knows that the client expects 
assistance not permitted by the Rules of Professional Conduct or 
other law. 

(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation. 

3. Surrendering papers and refunding fees 

When representation of a client is terminated, KRPC 1.16 requires 
the attorney to surrender papers and property to which the client is 
entitled and refund any advance payment of fee or expenses that 
has not been earned or incurred.  Keeping good records in the file 
and keeping all files current and organized are important whether 
the Assisting Attorney retains the client or the client employs other 
counsel who requests the file.   

Written policies should be in place regarding client papers to 
permit the timely surrender of requested papers to the client.  
These policies should address, at a minimum: 

a. Where original documents such as Wills are kept and how 
they can be accessed; 

b. Records retention and destruction policies and how notice 
is given to clients; 

c. Where closed files are kept, how they are organized, and 
how they can be accessed;

d. How digital files are organized, saved, and backed-up, 
both onsite and offsite; and 
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e. Where IOLTA and escrow account records are maintained 
and how they are accessed. 

KRPC 1.15 requires the attorney to promptly deliver to the client 
or third person any funds or other property that the client or third 
person is entitled to receive and to promptly render a full 
accounting regarding such property when such an accounting is 
requested. 

KRPC 1.15 Safekeeping property 

(a) A lawyer shall hold property of clients or third persons that 
is in a lawyer's possession in connection with a representation 
separate from the lawyer's own property.  Funds shall be kept in a 
separate account maintained in the state where the lawyer's office 
is situated, or elsewhere with the consent of the client, third 
person, or both in the event of a claim by each to the property.  
The separate account referred to in the preceding sentence shall 
be maintained in a bank which has agreed to notify the Kentucky 
Bar Association in the event that any overdraft occurs in the 
account.  Other property shall be identified as such and 
appropriately safeguarded.  Complete records of such account 
funds and other property shall be kept by the lawyer and shall be 
preserved for a period of five years after termination of the 
representation.

(b) Upon receiving funds or other property in which a client or 
third person has an interest, a lawyer shall promptly notify the 
client, third person, or both in the event of claims by each to the 
property.  Except as stated in this Rule or otherwise permitted by 
law or by agreement with the client, third person, or both in the 
event of a claim by each to the property, a lawyer shall promptly 
deliver to the client or third person any funds or other property that 
the client or third person is entitled to receive and, upon request 
by the client or third person, shall promptly render a full 
accounting regarding such property. 

(c) When in the course of representation a lawyer is in 
possession of property in which two or more persons (one of 
whom may be the lawyer) claim interests, the property shall be 
kept separate by the lawyer until the dispute is resolved.  The 
lawyer shall promptly distribute all portions of the property as to 
which the interests are not in dispute. 

(d) A lawyer may deposit the lawyer's own funds in a client 
trust account for the sole purpose of paying bank service charges 
on that account, but only in an amount necessary for that purpose. 

(e) Except for nonrefundable fees as provided in 1.5(f), a 
lawyer shall deposit into a client trust account legal fees and 
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expenses that have been paid in advance, to be withdrawn by the 
lawyer only as fees are earned or expenses incurred. 

Promptly refunding fees or expenses paid in advance that have 
not been earned or incurred may become particularly important 
when the client employs another attorney to handle the client's file 
after the attorney's disability or death since those funds may be 
needed by the client to retain the new attorney to handle the 
matter.  If the disabled or deceased attorney is the only person 
authorized to access the IOLTA or escrow account, the Assisting 
Attorney may need to obtain a court order authorizing the 
Assisting Attorney to access the account. 

IV. CONCLUSION 

Studies have shown that the majority of adults in the United States have failed to 
plan for their disability or death.  It is not a topic most people want to think about.  
In this respect, most attorneys are like everyone else.  In another respect, 
attorneys are quite different.  Attorneys have an ethical duty to plan for their 
disability or death if their failure to do so could adversely affect their clients.  The 
development and implementation of a good succession plan is a wonderful gift 
for not only the attorney and the client but for the attorney's staff and family as 
well.  There is no better time than the present to get started. 
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A. Agreement to Close Law Practice 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, ©2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

This Agreement is entered into this _____ day of _______________, 20_____, by and 
between __________________________, hereinafter referred to as "Planning Attorney," 
an individual licensed to practice law in the Commonwealth of Kentucky and whose 
office is located at ______________________________, and 
__________________________, hereinafter referred to as "Assisting Attorney," and 
individual licensed to practice law in the Commonwealth of Kentucky and whose office is 
located at ________________________. 

1. Purpose

 This Agreement recognizes the Planning Attorney's obligations to provide 
competent and diligent representation (KRPC 1.1 and KRPC 1.3) and as a sole 
practitioner to protect the client's interests in the event the Planning Attorney is unable to 
continue his or her law practice due to death, disability, impairment or incapacity. 

2. Parties

 The term "Assisting Attorney" refers to the attorney designated in the caption 
above.  The term "Planning Attorney" refers to the attorney designated in the caption 
and the Planning Attorney's representatives, heirs or assigns. 

3. Reliance

 The Assisting Attorney may rely on my use of Engagement Letters with clients 
designating the Assisting Attorney to assure the attorney client relationship and 
confidentiality.  These Engagement Letters will be so labeled in a central file within my 
office.  The Planning Attorney shall add the Assisting Attorney to his or her malpractice 
coverage for purpose of this Agreement.  Assisting Attorney shall have the right to 
confirm coverage.  The Planning Attorney's current malpractice carrier is          (Name of 
insurance company)          and if any change is made in the carrier, written notice of the 
change shall be given to the Assisting Attorney. 

4. Establishing Death, Disability, Impairment or Incapacity

 In determining whether Planning Attorney is disabled, impaired or incapacitated, 
the Assisting Attorney may act upon such evidence as Assisting Attorney shall deem 
reasonably reliable, including, but not limited to, communication with Planning Attorney's 
family members, representative or a written opinion of one or more medical doctors duly 
licensed to practice medicine.  As part of the process of determining whether Planning 
Attorney is disabled, impaired or incapacitated, all health information and medical 
records may be released to Assisting Attorney.  This release and authorization applies to 
any information governed by the Health Insurance Portability and Accountability Act of 
1996 (HIPAA) 42 USC 1320d and 45 CFR 160-164.  Assisting Attorney shall sign an 
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affidavit stating the facts upon which his or her determination is based, which shall, for 
the purposes of this Agreement, be conclusive proof that the Planning Attorney is 
disabled, impaired or incapacitated.  Assisting Attorney is relieved from any 
responsibility and liability for acting in good faith upon such evidence in carrying out the 
provisions of this Agreement. 

5. Consent to Close Practice

 Planning Attorney hereby gives consent to the Assisting Attorney to take all 
actions necessary to close Planning Attorney's legal practice in the event that Planning 
Attorney is unable to continue in the private practice of law and is unable to close his or 
her own practice due to death, disability, impairment or incapacity.  Planning Attorney 
appoints Assisting Attorney as attorney-in-fact, with full power to do and accomplish all 
of the actions contemplated by this Agreement as fully and as completely as Planning 
Attorney could do personally if Planning Attorney were able. 

 It is Planning Attorney's specific intent that this appointment of Assisting Attorney 
as attorney-in-fact shall become effective only upon Planning Attorney's death, disability, 
impairment or incapacity.  The appointment of Assisting Attorney shall not be invalidated 
because of Planning Attorney's death, disability, impairment or incapacity, but instead 
the appointment shall be in full force and effect so long as it is necessary or convenient 
to carry out the terms of this Agreement. 

 In the event of Planning Attorney's disability, impairment or incapacity, Planning 
Attorney consents to the issuance of a court order naming Assisting Attorney as 
signatory or in substitution of Planning Attorney's signature, on all of Planning Attorney's 
law office accounts with any bank or financial institution, including, but not limited to, 
checking accounts, savings accounts and trust accounts.   

 Planning Attorney's consent includes but is not limited to: 

� Entering Planning Attorney's office and using Planning Attorney's 
equipment and supplies as needed to close Planning Attorney's practice; 

� Opening Planning Attorney's mail and processing it; 

� Taking possession and control of all property comprising Planning 
Attorney's law office, including client files and records; 

� Examining files and records of Planning Attorney's law practice, wherever 
located, and obtaining information as to any pending matters that may 
require attention.  If Assisting Attorney identifies a conflict of interest with 
regard to a specific client or file, he or she shall assign that client or file to 
the Successor Assisting Attorney pursuant to paragraph 10 below; 

� Notifying clients, potential clients, and others who appear to be clients, of 
Planning Attorney's death, disability, incapacity or impairment; that 
Planning Attorney has given this authorization and that it is in their best  
interest to obtain other legal counsel of their choice; 

� Copying Planning Attorney's files; 
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� Obtaining clients' consent to transfer files and client property to new 
attorneys chosen by clients; 

� Transferring client files and property to clients or their new attorneys; 

� Obtaining client consent to obtain extensions of time and contacting 
opposing counsel and courts/administrative agencies to obtain extensions 
of time; 

� Applying for extensions of time pending employment of other counsel by 
the clients; 

� Filing notices, motions and pleadings on behalf of clients where the 
client's interest must be immediately protected and other legal counsel 
has not yet been retained; 

� Contacting all appropriate persons and entities who may be affected and 
informing them that Planning Attorney has given this authorization; 

� Arranging for transfer and storage of closed files; 

� Winding down the financial affairs of Planning Attorney's practice, 
including providing Planning Attorney's clients with final accountings and 
statements for services rendered by Assisting Attorney. Return of client 
funds, collection of fees on Planning Attorney's behalf or on behalf of 
Planning Attorney's estate, payment of business expenses and closure of 
business accounts when appropriate; 

� Continuing to employ Planning Attorney's employees to the extent 
necessary to help the Assisting Attorney in performing the duties required 
by this Agreement.  Compensating and terminating Planning Attorney's 
employees and other agents; 

� Terminating or canceling Planning Attorney's business obligations, 
including leases of office space, equipment, furniture, etc.; 

� Purchasing, renewing, maintaining or terminating insurance policies, 
including making claims or collecting benefits.  Notifying professional 
liability insurance carriers of Planning Attorney's death, disability, 
incapacity or impairment.  Cooperating with insurance carriers regarding 
matters related to Planning Attorney's coverage; 

� Preparing, executing and/or filing tax forms and/or returns on behalf of 
Planning Attorney's law practice; 

� Settling or compromising any claims or disputes between Planning 
Attorney's law practice and any other party, including submission to 
alternative dispute resolution.  Commencing or defending any action 
affecting Planning Attorney's law practice; 
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� Executing any deed, contract or other instrument relating to Planning 
Attorney's practice on Planning Attorney's behalf; 

� Resigning any fiduciary positions held by Planning Attorney and notifying 
any interested parties.  Notifying the court for appointment of successor 
fiduciaries when necessary; 

� Advertising Planning Attorney's law practice or any of its assets to find a 
buyer for the practice. Selling or otherwise disposing of Planning 
Attorney's personal property located in Planning Attorney's law office; 

� Arranging for an appraisal of Planning Attorney's law practice for the 
purpose of selling Planning Attorney's practice and if Assisting Attorney 
elects to purchase this practice he or she shall immediately cease acting 
as Assisting Attorney hereunder. 

6. Payment for Services

 Planning Attorney agrees to pay Assisting Attorney a reasonable sum for 
services rendered by Assisting Attorney while closing the law practice of Planning 
Attorney.  Assisting Attorney shall be paid from Planning Attorney's law practice (or 
name other source).  Assisting Attorney agrees to keep accurate time records for the 
purpose of determining amounts due for services rendered.  Assisting Attorney agrees to 
provide the services specified herein as an independent contractor. 

7. Preserving Attorney-Client Privilege

 Assisting Attorney agrees to preserve confidences and secrets of Planning 
Attorney's clients and their attorney-client privilege and shall only make disclosures of 
information reasonably necessary to carry out the purpose of this Agreement. 

8. Providing Legal Services

 Planning Attorney authorizes Assisting Attorney to provide legal services to 
Planning Attorney's former clients providing Assisting Attorney first advises clients of 
their right to select a successor attorney, including the Assisting Attorney, if they have no 
conflict of interest and obtain the consent of the Planning Attorney's former clients to do 
so.  Assisting Attorney has the right to enter into an attorney-client relationship with 
Planning Attorney's former clients and to have clients pay Assisting Attorney for his or 
her legal services. 

9. Informing Bar Association 

 Assisting Attorney agrees to inform the Kentucky Bar Association where Planning 
Attorney's closed files will be stored and the name, address, and phone number of the 
contact person for retrieving those files. 
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10. Successor Assisting Attorney

 If Assisting Attorney is unable or unwilling to act on behalf of Planning Attorney, 
Planning Attorney appoints ______________________ as Successor Assisting 
Attorney.  Successor Assisting Attorney is authorized to act on behalf of Planning 
Attorney pursuant to this Agreement.  Successor Assisting Attorney shall also review 
and take any necessary action with respect to clients and/or files with which Assisting 
Attorney has a conflict of interest.  Successor Assisting Attorney consents to this 
appointment, as shown by the signature of the Successor Assisting Attorney on this 
Agreement. 

11. Indemnification

 Planning Attorney agrees to indemnify Assisting Attorney against any claim, loss 
or damage arising out of any act or omission by Assisting Attorney under this 
Agreement, provided the actions or omissions of Assisting Attorney were made in good 
faith, were made in a manner reasonably believed to be in Planning Attorney's best 
interest and occurred while Assisting Attorney was assisting Planning Attorney with the 
closure of Planning Attorney's office.  This indemnification agreement does not extend to 
any act, errors or omissions of Assisting Attorney while rendering or failing to render 
professional services in Assisting Attorney's capacity as attorney for the former clients of 
Planning Attorney.  Assisting Attorney shall be responsible for all acts and omissions of 
gross negligence and willful misconduct.  Notwithstanding this indemnification Assisting 
Attorney is advised to have his or her malpractice coverage cover the activities of 
Assisting Attorney under this Agreement.  To the extent that Successor Assisting 
Attorney is acting in the place of Assisting Attorney under the terms of this Agreement, 
the same indemnity provisions will apply to Successor Assisting Attorney. 

12. Fee Disputes to be Arbitrated

 Planning Attorney and Assisting Attorney agree that all fee disputes between 
them will be submitted to and bound by the decisions of the ______________________ 
Arbitration Procedure. 

13. Termination

 This Agreement shall terminate upon: (1) delivery or written notice of termination 
by Planning Attorney to Assisting Attorney during any time that Planning Attorney is not 
under a disability, impairment or incapacity as established under Section 4 of this 
Agreement; (2) delivery of written notice of termination by Planning Attorney's court 
appointed representative upon a showing of good cause; or (3) delivery of a written 
notice of termination given by Assisting Attorney to Planning Attorney, subject to any 
ethical obligation to continue or complete any matter undertaken by Assisting Attorney 
pursuant to this Agreement. 

14. Governing Law

 This Agreement shall be governed and interpreted by the laws of the 
Commonwealth of Kentucky. 
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________________________  ___________________________________ 
Date      Planning Attorney 

________________________  ___________________________________ 
Date      Assisting Attorney 

________________________  ___________________________________ 
Date      Successor Assisting Attorney 

COMMONWEALTH OF KENTUCKY  ) 
)

COUNTY OF ___________________) 

Executed and acknowledged before me by ________________________, this _____ 
day of _______________, 20_____. 

 ________________________________________ 
Notary Public 

 My commission expires: _____________________ 

COMMONWEALTH OF KENTUCKY  ) 
)

COUNTY OF ___________________) 

Executed and acknowledged before me by ________________________, this _____ 
day of _______________, 20_____. 

 _____________________________________ 
Notary Public 

 My commission expires: ___________________ 

COMMONWEALTH OF KENTUCKY  ) 
)

COUNTY OF ___________________) 

Executed and acknowledged before me by ________________________, this _____ 
day of _______________, 20_____. 

 _______________________________________ 
Notary Public 

 My commission expires: __________________ 
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B. Limited Power of Attorney 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, ©2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

 I, ______________________, appoint ______________________ as my agent 
and attorney-in-fact and ______________________________ as my alternate agent 
and attorney-in-fact (the agent and alternate agent individually and collectively being 
referred to as "Agent") and to give to them the power to act in my name, place and stead 
in any way which I myself could do, if I were personally present, with respect to the 
powers indicated below: 

1. I give my Agent the power to conduct all transactions and take any 
actions that I might do with respect to my general bank account(s), but 
NOT my IOLTA account, including, but not limited to, signing my name on 
checks, notes, drafts, orders, or other instruments for deposit, withdrawal, 
or transfer of money to or from my account(s), closing existing accounts 
and opening new accounts, obtaining statements or other information 
regarding my general bank accounts, and doing anything with respect to 
the account that I would be able to do.  

2. I further authorize my banking institutions to transact any business 
relating to my general account(s) as directed by my Agent and to afford 
my Agent all rights and privileges that I would otherwise have with respect 
to my account(s). 

3. I authorize my Agent to enter and open my safe deposit box(es), place 
property in the box(es), remove property from the box(es), terminate my 
contract for the use of the box, contract for the use of new safe deposit 
box(es) and otherwise do anything with the box(es) that I would be able to 
do even if my Agent has no legal interest in the property in the box.  

 It is further my intent that this Power of Attorney be read to provide to my Agent 
any specific power relating to banking or safe deposit box transactions which my Agent 
needs to carry out the duties of the Agent under the terms of an Agreement to Close 
Law Practice entered into between me and my Agents dated ___________________ 
which is incorporated herein by reference.  

 This Power of Attorney will continue until the banking institution to which it is 
presented receives my written revocation of this Power of Attorney or written instructions 
from my Agent to stop honoring the signature of my Agent. 

 This Power of Attorney shall not be affected by my disability or incapacity. 

_____________________________  __________________________ 
Account Holder     Date 
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Commonwealth of Kentucky ) 
)

County of ______________ ) 

This instrument was executed and acknowledged before me by __________________, 
this _____ day of __________________, 20_____. 

      _____________________________ 
      Notary Public     
      Commission Expires: ______________ 

Prepared by: 

____________________
Name  
Address
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C. General Medical Records Release and Authorization for Use or Disclosure of 
Protected Health Information 

Patient Name: ______________________________________________________ 
Address: __________________________________________________________ 
Social Security Number: ______________________________________________ 

 I authorize the custodian of my medical records to disclose/release the following 
information [all medical records, including mental health, substance abuse and HIV/AIDS 
records or certain particular records].  These records are for services rendered in [time 
period]. 

Please send the records listed above to: 

Name: ____________________________________________________________ 
Address: __________________________________________________________ 
Phone Number: _____________________________________________________ 

 The information may be used/disclosed to assist in the determination of my 
mental or physical capacity to practice law. 

 The Authorization expires one year from the date it is presented to the custodian 
of records.  The Authorization shall not expire based on the date of its execution. 

 I understand that after the custodian of the records discloses my health 
information, it may no longer be protected by Federal privacy laws.  By signing below I 
represent and warrant that I have authority to sign this document and authorize the use 
or disclosure of protected health information and that there are no claims or orders 
pending or in effect that would prohibit, limit or otherwise restrict my ability to authorize 
the use or disclosure of this protected health information. 

____________________________________  ______________________ 
Signature of Patient      Date 
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D. Letter of Understanding 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, © 2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

To: ________________________________ 

 I am enclosing a Limited Power of Attorney in which I have named 
______________________ as my Agent and _________________________ as my 
Alternate Agent under an Agreement to Close Law Practice between them and me dated 
____________________________ which is incorporated herein by reference.  You and I 
have agreed that you will do the following: 

1. Upon my written request you will deliver the Power of Attorney to me or to 
any person I designate. 

2. You will deliver the Power of Attorney to the person named as my Agent 
and if delivery is refused to my Alternate Agent if you determine, using 
your best judgment, that I am unable to conduct my business affairs due 
to disability, impairment, incapacity, illness or absence.  In determining 
whether to deliver the Power of Attorney, you may use any reasonable 
means you deem adequate, including consultation with my physician(s) 
and family members.  If you act in good faith, you will not be liable for any 
acts or omissions on your part in reliance upon your belief. 

3. If you incur expenses in assessing whether you should deliver this Power 
of Attorney, I will compensate you for the expenses incurred. 

4. You do not have any duty to check with me from time to time to determine 
if I am able to conduct my business affairs.  I expect that if this occurs, 
you will be notified by a family member, friend, colleague of mine or by 
the designated attorneys. 

__________________________________ __________________________ 
(Planning Attorney)    Date 

__________________________________ __________________________ 
(Trusted Family Member or Friend)  Date 
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E. Sample Will Provisions 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, © 2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

With respect to my law practice, my Personal Representative, if an attorney licensed to 
practice law in Kentucky, is expressly authorized and directed to carry out the terms of 
the Agreement to Close Law Practice I have made with the Personal Representative.  If 
my Personal Representative is not an attorney licensed to practice law in Kentucky, my 
Personal Representative is authorized and directed to honor an Agreement to Close Law 
Practice dated _____________________ in which I have designated Assisting Attorneys 
to protect the interests of my clients and dispose of my practice. 

OR

If I have not entered into an Agreement to Close Law Practice in my lifetime, my 
Personal Representative is expressly authorized and directed to take such steps as he 
or she deems necessary or desirable, in my Personal Representative's sole discretion, 
to protect the interests of the clients of my law practice and to wind down or dispose of 
that practice, including but not limited to, the sale of the practice, collection of accounts 
receivable, payment of expenses relating to the practice, and employing an attorney or 
attorneys to review my files, complete unfinished work, notify my clients of my death and 
assist them in finding other attorneys and provide long term storage of and access to my 
files. 
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F. Sample Paragraph for Retainer Agreements and Engagement Letters 

(Note - This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, © 2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

1. No Agreement in Place

Client understands that Attorney may enter into an agreement with another attorney to 
assist with the closure of Attorney's law practice in the event of Attorney's death, 
disability, impairment or incapacity.  In the event of Attorney's death, disability, 
impairment or incapacity, Client agrees that the assisting attorney shall be permitted to 
review Client's file and take whatever steps are necessary to protect Client's rights and 
assist with the closure of Attorney's law practice. 

2. Agreement in Place

I have entered into an agreement with ___________________ and ________________ 
to assist in closing my law practice in the event of my death, disability, impairment or 
incapacity.  I have done this in an effort to protect the interests of all my clients and to 
ensure your rights are protected should I die or become disabled.  Client agrees that the 
assisting attorneys shall be permitted to review Client's file and take whatever steps are 
necessary to protect Client's rights and assist with the closure of Attorney's law practice. 
My office will notify you and provide you with all relevant information in the event this 
situation ever arises. 
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G. Letter Advising Client that Lawyer Is Closing His/Her Office 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, Copyright 2011.  All rights are reserved except that members of 
the Kentucky Bar Association may use this material for assistance with their own law 
practice or to help another attorney close his or her office.) 

Dear ________________: 

 As of [date], I will be closing my law practice due to [provide reason, if possible].  
I will be unable to continue representing you on your legal matters. 

 I recommend that you immediately hire another attorney to handle your case for 
you.  You can select any attorney you wish, or I would be happy to provide you with a list 
of local attorneys who practice in the area of law relevant to your legal needs. 

 When you select your new attorney, please provide me with written authorization 
to transfer your file to the new attorney.  If you prefer, you may come to my office and 
pick up a copy of your file and deliver it to that attorney yourself. 

 It is imperative that you obtain a new attorney immediately. [Insert appropriate 
language regarding time limitations or other critical dates that client should be aware of].  
Please let me know the name of your new attorney, or arrange to pick up a copy of your 
file by [date]. 

 I [or other individual who will store files] will continue to store my copy of your 
closed file for five years.  After that time, I [or other attorney] will destroy my copy of the 
file unless you notify me in writing immediately that you do not want me to follow this 
procedure. [If relevant, add: If you object to (name of other attorney) storing my copy of 
your closed file, let me know immediately and I will make alternate arrangements.] 

 If you, or your new attorney, need a copy of the closed file please feel free to 
contact me.  I will be happy to provide you with a copy. 

 Within the next [fill in number] weeks I will be providing you with a full accounting 
of your funds in my trust account and fees you currently owe me. 

 You will be able to reach me at the address and telephone number listed on this 
letter until [date].  After that time, you or your new attorney can reach me at the following 
phone number and address [insert phone number and address]. 

 Remember, it is imperative that you retain a new attorney immediately.  This will 
be the only way that time limitations applicable to your case will be protected and your 
other legal rights preserved. 

 I appreciate the opportunity of providing you with legal services. Please do not 
hesitate to give me a call if you have any questions or concerns. 

Sincerely,

[Attorney] 
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H. Letter Advising Client that Lawyer Is Selling His/Her Practice 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, © 2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

Dear ________________: 

 As of [date], I will be closing my law practice due to [provide reason, if possible].  
I will be unable to continue representing you on your legal matters. 

 I have made arrangements with ________________________ to assume 
responsibility for the continuing representation of my clients.  I have done this in an effort 
to protect the interests of all my clients and to ensure that you have someone who is 
responsible for representing your interests.   

 Of course, you have the right to select any attorney you wish to represent you.  If 
you do not want _______________________ to handle your case for you, please let me 
know within 90 days from the date of this letter.  If I do not hear from you in that time, I 
will deliver your file to _________________________.  

 If you do elect to have an attorney other than ____________________ represent 
you, please provide me with written authorization to transfer your file to the new attorney.  
If you prefer, you may come to my office and pick up a copy of your file and deliver it to 
that attorney yourself. 

 Within the next [fill in number] weeks I will be providing you with a full accounting 
of your funds in my trust account and fees you currently owe me. 

 You will be able to reach me at the address and telephone number listed on this 
letter until [date].  After that time, you or your new attorney can reach me at the following 
phone number and address [insert phone number and address]. 

 I appreciate the opportunity of providing you with legal services. Please do not 
hesitate to give me a call if you have any questions or concerns. 

Sincerely,

[Attorney] 
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I. Checklist for Lawyers Planning to Protect Clients' Interests in the Event of the 
Lawyer's Death, Disability, Incapacity or Impairment 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, ©2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.)

1. Create a retainer agreement which includes a provision stating that you have 
arranged for another attorney to close your practice in the event of your death or 
disability.

2. Create, and keep current, a thorough office procedure manual which contains the 
following information: 

a. How to check for conflicts of interest; 

b. How to use the calendaring system; 

c. How to generate a list of active client files, including client names, 
addresses and phone numbers; 

d. Where client ledgers are kept; 

e. Policies regarding billing clients; 

f. How the open/active files are organized; 

g. How closed files are organized; 

h. Where the closed files are kept and how to access them; 

I. The office policy on keeping original documents of clients; 

j. The office record retention policy; 

k. Where original client documents are kept; 

l. Where the safe deposit box is located and how to access it; 

m. The bank name, address, account signers, and account numbers of all 
law office bank accounts; 

n. The location of all law office bank account records (trust and general); 

o. Where to find or who knows about the computer passwords; 

p. How to access your voice mail, answering machine, and/or e-mail and the 
access code numbers. 
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3. Make sure all of your file deadlines (including follow up deadlines) are on your 
calendaring system. 

4. Document your files. 

5. Keep your time sheets and billing records up to date. 

6. Avoid keeping original documents of clients, such as wills and other estate 
planning documents. 

7. Have a written agreement that outlines the responsibilities involved in closing 
your practice with an attorney who will close your practice.  Determine whether 
this attorney will also be your personal attorney.  Be conscious of conflict of 
interest issues when choosing this attorney. 

8. If your written agreement authorizes your Assisting Attorney to sign general 
business account checks, follow the procedures required by your bank.  Decide 
whether you want to authorize access at all times, at specific times or only upon 
the happening of a specific event.  In some instances, you and your Assisting 
Attorney will have to sign bank forms authorizing the attorney to have access to 
your general business account.  Choose your Assisting Attorney carefully.  He or 
she will have access to your funds. 

9. Include a procedure in your written agreement regarding the determination of 
whether your incapacity renders you unable to practice law.  Complete, in 
advance, a medical release and authorization form as required by HIPAA 
permitting disclosure of medical information to assist in this determination. 

10. Familiarize your Assisting Attorney with your office systems, and keep him or her 
apprised of office changes. Also advise of any insurance coverage and any 
changes in coverage. 

11. Introduce your Assisting Attorney to your staff.  Make certain your staff knows 
where you keep the written agreement and how to contact the Assisting attorney 
if an emergency occurs outside office hours.  If you don't have office staff, make 
sure the Assisting Attorney has contact information that will allow him or her to 
access your office (e.g. landlord). 

12. Inform your spouse or closest family member and the personal representative of 
your estate of the existence of the agreement between you and the Assisting 
Attorney and provide those individuals with contact information for the Assisting 
Attorney. 

13. Renew your written agreement with the Assisting Attorney each year.  If you 
include the name of the Assisting Attorney in your retainer agreements, make 
sure they are current. 

14. Maintain a file consisting of current retainer agreements between clients and 
attorney.
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J. Checklist for Closing Another Attorney's Office 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, © 2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

The term "Affected Attorney" refers to the attorney whose office is being closed.  To the 
extent possible, you should utilize the assistance of the Affected Attorney and/or his or 
her staff. 

1. Perform a preliminary check for conflicts of interest.  If a conflict is discovered, 
contact the Successor Assisting Attorney to assist in the closing. 

2. Check the calendar and active files to determine which items are urgent and/or 
scheduled for hearing, trials, depositions, court appearances, etc.  If possible, 
discuss with the Affected Attorney the status of all open files. 

3. Contact clients for matters that are urgent or immediately scheduled for hearing, 
court appearances, or discovery.  Obtain permission to postpone or reschedule.  

4. Consider consulting with other lawyers if you believe you are not competent to 
practice in one or more of the areas in which the Affected Attorney practiced. 

5. Contact courts and opposing counsel for files that require discovery or court 
appearances immediately.  Reschedule hearing or obtain extensions where 
necessary.  Confirm extensions and reschedulings in writing.  Keep in mind the 
attorney client privilege. 

6. Open and review all unopened mail.  Review all mail that is not filed and match it 
to the appropriate files. 

7. Look for an office procedures manual.  Determine if there is a way to get a list of 
clients with active files. 

8. Send clients who have active files a letter explaining that the law office is being 
closed and instructing them to retain a new attorney and/or pick up the open file.  
Provide clients with a date by which they should pick up copies of their files.  
Inform client that new counsel should be chosen immediately. 

9. For cases before administrative bodies and courts, obtain permission from the 
clients to submit a Motion and Order to withdraw the Affected Attorney as 
attorney of record. 

10. In cases where the client is obtaining a new attorney, be certain that a 
Substitution of Attorney is filed. 

11. Pick an appropriate date and check to see if all cases have either a motion and 
order allowing withdrawal of the Affected Attorney or a Substitution of Attorney 
filed with the court. 
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12. Make copies of files for clients.  Retain the Affected Attorney's original file.  All 
clients should either pick up a copy of their files (and sign a receipt 
acknowledging that they received it) or sign an authorization to release a copy to 
a new attorney.  If the client is picking up a copy of the file and there are original 
documents in it that the client needs (such as a title to property), return the 
original documents to the client and keep copies for the Affected Attorney's file, 
noting same in the retained file.  Return original Wills to clients. 

13. All clients should be advised where their closed files will be stored and who they 
should contact in order to retrieve a closed file. 

14. Send the name, address and phone number of the person who will be retaining 
the closed files to the central filing place as discussed in meetings to date or filed 
with private office or other office. 

15. If the Affected Attorney whose practice is being closed was a sole practitioner, try 
to arrange for his or her phone number to have a forwarding number.  This 
eliminates the problem created when clients call the Affected Attorney's phone 
number, get a recording stating that the number is disconnected, and do not 
know where else to turn for information. 

16. Contact the Affected Attorney's malpractice carrier, if applicable, about extended 
reporting coverage.  Be sure you have coverage for your actions as Assisting 
Attorney. 

17. (Optional) If you have authorization to handle the Affected Attorney's financial 
matters, look around the office for checks or funds that have not been deposited.  
Determine if funds should be deposited or returned to clients.  (Some of the 
funds may be for services already rendered.)  Get instructions from clients 
concerning any funds in their trust accounts.  Prepare a final billing statement 
showing any outstanding fees due, and/or any money in trust. (To withdraw 
money from the Affected Attorney's general business accounts, you will probably 
need to be an authorized signer on the account, you will need a written 
agreement, or you will need a limited power of attorney.  If this has not been 
done and is not obtainable from the Affected Attorney because of death, 
disability, impairment, or incapacity, and for IOLTA account access you will have 
to request the judge of the appropriate court to take jurisdiction over the practice 
and accounts or petition the Probate Court to appoint a personal representative.)  
Money from clients for services rendered by the Affected Attorney should go to 
the Affected Attorney or his/her estate. 

18. (Optional) If you are authorized to do so, handle financial matters, pay business 
expenses, and liquidate or sell the practice. 

19. (Optional) If your responsibilities include sale of the practice, you may want to 
advertise in the Bench and Bar and other appropriate places. 

20. (Optional) If your arrangement with the Affected Attorney or estate is that you are 
to be paid for closing the practice, submit your bill. 
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21. (Optional) If your arrangement is to represent the Affected Attorney's clients on 
their pending cases, obtain each client's consent to represent the client and 
check for conflicts of interest. 
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K. Checklist for Closing Your Own Office 

(Note – This form was adapted from the Oregon State Bar Professional Liability Fund 
handbook, Planning Ahead: A Guide to Protecting Your Clients' Interests in the Event of 
Your Disability or Death, © 2011.  All rights are reserved except that members of the 
Kentucky Bar Association may use this material for assistance with their own law practice 
or to help another attorney close his or her office.) 

1. Finalize as many active files as possible. 

2. Write to clients with active files advising them that you are unable to continue 
representing them and that they need to retain new counsel.  Your letter should 
inform them about time limitations and time frames important to their cases.  The 
letter should explain how and where they can pick up copies of their files and 
should give a time deadline for doing this. 

3. For cases that have pending court dates, depositions or hearings, discuss with 
the clients how to proceed.  Where appropriate, request extensions, 
continuances and resetting of hearing dates.  Send written confirmations of these 
extensions, continuances, and resets to opposing counsel and to your client. 

4. For cases before administrative bodies and courts, obtain the client's permission 
to submit a motion and order to withdraw as attorney of record. 

5. In cases where the client is obtaining a new attorney, be certain that a 
Substitution of Attorney is filed. 

6. Pick an appropriate date and check to see if all cases either have a Motion and 
Order allowing your withdrawal as attorney of record or have a Substitution of 
Attorney filed with the court. 

7. Make copies of files for clients.  Retain your original files (except original 
documents, such as deeds).  Keep a copy of the documents and return the 
original to the client.  All clients should either pick up their files (and sign a receipt 
acknowledging that they received them) or sign an authorization for you to 
release the files to their new attorneys. 

8. Contact all clients for whom you have retained original Wills.  Advise them that 
you are closing your office and ask that they pick up their original Will.  Be sure 
they sign a receipt and maintain a record of all Wills that are retrieved. 

9. All clients should be told where their closed files will be stored and whom they 
should contact in order to retrieve them.  Obtain all clients' permission to destroy 
the files after approximately five years.  If a closed file is to be stored by another 
attorney, get the client's permission to allow the attorney to store the file for you 
and provide the client with the attorney's name, address, and phone number. 

10. If you have sold your practice, advise your clients of the new address and 
telephone number of the purchasing attorney. 
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11. If you are a sole practitioner, ask the telephone company for a new phone 
number to be given out when your old phone number is called.  This eliminates 
the problem created when clients call your phone number, get a recording stating 
that the number is disconnected, and do not know where else to turn for 
information.
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