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INTRODUCTORY AND SUMMARY OVERVIEW 
Cathy Franck 
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I.  GENERAL POLICY AND DEVELOPMENTAL TIMELINE 
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II.   SOME HISTORICAL POLICY PERSPECTIVES 
 

When considering the agricultural, environmental and economic systems of our 
nation and Commonwealth, it is perhaps important to review whether there has 
been improvement which would benefit our citizens and communities in policy 
and practical developments over the years, at least since the days of Hamilton 
and Jefferson. 
 
See generally, Thomas Jefferson, Notes on the State of Virginia, Query XIX, 
Manufactures (1787),2 wherein Jefferson sees great socio-economic value in 
keeping most all people engaged in manufacturing abroad, while building up a 
new land of "those who labour in the earth," believing those who so labored were 
filled with "substantial and genuine virtue," due to their independence and the 
fact that they had chosen their profession. He viewed those engaged in 
craftsmanship and manufacturing as dependent upon others, for in order to 
survive, others must purchase their product; their product alone cannot sustain 
their life. He went further to state, "Dependence begets subservience and 
venality, suffocates the germ of virtue, and prepares fit tools for the designs of 
ambition" and also created manners and principles unwelcome by him in the new 
land. In this particular letter, Jefferson shares with the reader that the only reason 
a person would go into "manufacture" would be "of necessity not of choice, to 
support the surplus of their people." 
 
Meanwhile, Alexander Hamilton believed – in his promotion of national political 
and economic authority – according to James Madison, "They [the state 
governments] are not necessary for any of the great purposes of commerce, 
revenue, or agriculture."  (Brackets included in existing quote.)  See James 
Madison et al., The Records of the Federal Convention of 1787, (Max Farrand, 
ed., 4 vols.) June 18, I, 287 (1840), as quoted from David Brian Robertson, The 

                                                 
1
 Timeline includes information excerpted from both The People’s Chronology (James Trager, ed. 

1979), and Williard W. Cochrane, "Agriculture," The World Book Encyclopedia (1966). 
 
2
 Found at Merrill D. Peterson, ed., The Portable Thomas Jefferson, 216-17, (1975). 
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Original Compromise, 170 (2013).  Both state and federal governments are 
manmade institutions – created and perpetuated by thinking, mindful men who 
through thoughtful, traceable processes have participated in the institutions’ 
evolution over the years, with obvious and recorded traceability of laws, court 
decisions, regulations, etc; apparent violations when the federal government 
violates a state’s rights; and, advocates in line willing to defend such.  The power 
struggle to control commerce, revenue and agriculture reflects such. 
 
See also Chief Seattle, The Earth is Precious (1854), having little understanding 
of any value in the concept of cities, and focusing on the beauty and non-
monetary value of pristine land and nature, he writes that "[e]very part of the 
earth is sacred;" "the rivers quench our thirst…and [we] must henceforth give the 
rivers the kindness [we] would give any brothers;" "all things share the same 
breath – the beast, the tree, the man;" and "that the earth is rich with the lives of 
our kin." 
 
Yet, enter the modern economy; the dedication, training, education and 
understanding of our farming professionals; the emerging consumer awareness 
of environmental, economic and life/culture style issues relating to agriculture; 
and the fact that our nation’s farming framework and information supply system 
over the past several decades has been established to support conventional as 
opposed to a strictly ecological and nature-based traditional agriculture; and we 
are entering an era where our Commonwealth could be well-served by making 
economic and ecosystem choices that present our state’s farming community in 
a way that is positive and positively received by as many consumers and citizens 
as possible. 
 
Just how closely should we examine the extent to which we really have made 
improvements in policy and practical developments since the early days of our 
nation?  See, e.g., Funk & Wagnall’s New Standard Encyclopedia, Volume I, p. 
148, (1931) designating at that time the following as some of "the most important 
developments in agriculture" in the area of "Soil Improvement. – Chemical 
analysis, increased use of natural and manufactured fertilizers; use of explosives 
and subsoil plowing; crop rotation to restore fertility.  Soil treatment is still 
deficient, however.  In many sections the soil is being exhausted by erosion, 
failure to use cover crops and fertilizers, or by the one-crop system."  
 
What is it we know now that we didn’t know then?  And what about the flipside of 
that question?   
 
Is there economic value that can be placed on the pastoral, rural, agrarian, 
agricultural, next-to nature stewardship; even a premium for a region that 
chooses to retain or engage in such? 
 
In many instances, farmers (who derive their livelihood and lifestyle from their 
relationship with the land) are our state’s most aware environmentalists, yet 
increasingly consumers appear to draw a line between the conventional farmer, 
the GMO farmer and/or CAFO producer, and the organic farmer. These 
distinctive systems have come into existence because of differing training 
systems that exist; differing opportunities that present themselves to individual 
farmers; differing motivations, thought processes, and personal or family 
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integration in establishing and continuing the farming business; differing 
economic and/or education levels at startup; as well as political influence from a 
concentrated number of input corporations.  Meanwhile, the public awareness 
and policy conversation is beginning to turn to the question of:  How do we keep 
our Commonwealth’s farms economically viable, and is there a way we can do so 
while simultaneously working in harmony with nature’s ecosystem? 
 
To do so, we must first understand agriculture’s effect on: 
 

 the natural ecosystem including all segments natural biodiversity, and 

 the economy 
 
We must also understand any concerns of: 
 

 farming professionals, and 

 farm product consumers 
 

As well as how existing policy affects these systems, topics, and concerns. 
 
III.   SUPPLIER COMPANIES 
 

Agriculture plays an extremely important role in Kentucky’s and also our nation’s 
economy.  Anytime a profession collectively creates and/or has the potential to 
create a large profit center, "supplier industries" are likely to develop.  These 
industries recognize the professional as a monetary source, and create solutions 
to their professional and potential professional problems, which they can 
exchange for monetary currency.  This translates into a product or a service or a 
training which can be sold to a targeted group, and the salesmanship 
methodology utilized is called need-based selling.  Economically, this creation of 
industries to service a major profession serves two main purposes: 

 
1)  It spreads the wealth, and 
 
2)   Thereby, prevents any single socio-economic sector from gaining a 

disproportionate balance of economic power, thus political power as well.   
 

Except, in some instances, the "supplier industry" is able to capture enough 
members of the targeted profession, and to glean enough income therefrom, that 
such industry actually gains the disproportionate balance of power. See this 
section C(2) below. 
 
Thus, simultaneously, as agriculture is important to our Commonwealth’s econo-
my, numerous companies have come into existence and created new 
products/inputs which can be sold to farmers in both an effort to enhance the 
farmer’s operation as well as benefit the corporate product creator.  Meaning, 
agriculture has become also important to a number of national and even multi-
national corporations’ economic survival. 
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This cycle above explains the challenge of any business.  The salesmanship 
planting in one’s mind of the old saying "you have to spend money to make 
money" predisposes many independent contractors to adhering to such a belief, 
and even to going into debt.  Is it possible and financially healthy to operate one’s 
business by working smart and frugally?   
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A.   Examples of Supplier Industries 
 

1. Farm machinery corporations. 
 
2. Petroleum/fuel companies. 
 
3. Chemical corporations. 
 
4. Seed licensing corporations (often same as immediately above). 
 
5. Crop and livestock companies. 
 
6. Integrator corporations. 
 
7. CAFO outbuilding material supply companies. 
 
8. Antibiotic production and supplier corporations. 
 
9. Veterinarians. 
 
10. Packing companies. 
 
11. Stockyard corporations. 
 
12. Livestock sales companies. 
 
13. Feed supplier companies. 
 
14. Banks. 
 
15. Grain storage companies. 
 
16. Labor suppliers. 

 
See generally USDA NASS, Farm Production Expenditures 2011 Sum-
mary (2012). 

 
B.   Concentrated Industries in the Supply Sector Gaining Economic and 

Political Power 
 

See generally, Tom Philpott, "If JBS Gobbles up Smithfield, Three 
Companies Will Own U.S. Meat Market," Grist, June 29, 2010, accessed 
at http://www.grist.org/article/food-wall-street-bets-on-jbs-takeover-of-
port-giant-smithfield on 12/7/2011.   
 
This article shows how the top few meat companies have “near-complete 
control of the U.S. meat market” in the areas of:   
 

 Beef – 76 percent 
 

 Chicken – 40 percent 
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 Pork – 54 percent 
 

 Turkey 34 percent 
 

See also USDA Economic Information Bulletin 16, 66-75 (Keith Wiebe 
and Noel Gollehon, eds., 2006): 
 

Until the 1930s, most commercial seed suppliers were 
small, family-owned businesses…. … [However, this 
scenario has changed drastically.]  For example, the four 
largest corn seed firms accounted for nearly 70 percent of 
U.S. corn seed sales in 1997, and the four largest cotton 
seed firms provided more than 90 percent of the cotton 
seed varieties planted. 
 
Id. at 67-68, citing Fernandez-Cornejg, J. (2004a), "The 
Seed Industry in U.S. Agriculture:  An Exploration of Data 
and Information on Crop Seed Markets, Regulation, 
Industry Structure, and Research and Development."  AIB-
786.  U.S. Dept. Agr., Econ. Res. Serv., Feb.”. 
 

Now that chemical companies have bought up many of the smaller, 
independent seed companies, and their scientists are genetically 
engineering seed at the cellular level, that which once belonged to “we 
the people”, now via the utility patent statute, 35 U.S.C. §101, seed is 
owned and patented by corporations.  See generally JEM Ag Supply, Inc., 
v. Pioneer Hi-Bred International, Inc., 535 U.S. 1013 (2002).  See also 
International Center for Technology Assessment, et al., v. Johanns, 473 
F.Supp. 2d 9 (D.D.C. 2007); Bayer CropScience LP v. Schafer, 385 
S.W.3d 822 (Ark. 2011).   

 
The economic and environmentalist questions in situations where a small 
concentration of companies practically control an industry or profession 
become:   

 
 How does one regulate a corporation that wields such power? 
 
 And, is the economic and environmental stability of those who 

become dependent upon such corporations at risk? 
 

For answers, citizens turn to: 
 
1. Government. 
 
2. Science. 
 
3. Academia. 
 
4. Advocacy. 
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5. Wisdom of leadership. 
 
6. Etc. 

 
IV.   SUPPORTIVE GROUPINGS/ASSOCIATIONS 
 

Another category of those who derive from and supply to a profession which 
collectively creates a profit center is what can be termed a "supportive grouping," 
which allows autonomous members of a profession to gather on occasion.  This 
supportive grouping is often called an "association".  When associations form 
around a given professional profit center, they usually do so in one of three ways: 

 
   Individuals within the profession see a need to gather and exchange 

ideas; 
 
   Members of supplier companies see an opportunity to bring customers 

together and develop relationships with them (forming a basis for what is 
termed "relationship selling"); or, 

 
   A foundation or other benefactor who economically benefits from the 

professional profit center status quo may form supportive groupings with 
their personnel in leadership or membership positions, to promote the 
product and keep an up-to-date assessment as to how the product is 
received in the market, or even to superficially act in opposition to the 
product in effort to control opposition. 

 
It is also possible for an association to be initially formed by individuals within the 
profession itself, then later accept membership from supplier companies. 
 
A fourth distinctive type of associative group which can also form around a 
professional profit center is one composed of consumers who usually are 
interested in voicing concerns to the members of the profession itself, other 
consumers, and government agencies and bodies. 
 
Yet another type of associative group is the educational institution, both as a 
teaching and research institution. Government regulatory and oversight agencies 
could also fall within this category. 
 
Examples of organizations and institutions exist which support and/or promote 
different types of agriculture across the spectrum of existing agriculture systems: 
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Organic                                    Conventional                                   GMO / CAFO3 

 
with "organic" most recognized as the food grown closest to how nature would 
grow it, with the least amount of synthetic chemicals and synthetic seed 
manipulation. 
 
Because the practice, philosophical reflective approach, and outcome of each of 
these systems is so disparate, with at least one system through cross-pollination 
having the ability to, by definition, destroy future generations of food grown 
through another system, making co-existence by definition of the latter system 
impossible thereby implicating the third system (which utilizes most synthetic / 
man-made) as predatory and invasive in the crop and vegetation setting, most 
associations do not promote all systems. 

 
A.  Organic 

 
Keep in mind "USDA Certified Organic" is the only federal U.S. label that 
indicates GMO-free.  Farmers receive an actual certificate as proof of 
certification and can provide that to purchasers if requested.  Part of the 
impetus behind the genesis of the organic movement was protection of 
the natural genetics of plant and animal life.  A basic tenet of the organic 
farming system is that farmers use GMO-free seed and livestock.4 
 
In lieu of herbicidal treatment of fields prior to planting, the organic farmer 
may, for example, plant an organic dense winter annual cover crop, then 
once mature, flatten the vegetation with a no-till roller crimper, turning the 
plant growth into mulch in the spring into which seed is directly planted.  
This not only saves the cost of the initial herbicide; the cover crop can 
save fertilizer costs as some cover crops (i.e., hairy vetch) will deposit 
nitrogen in the soil; and with the cover crop acting as mulch it can also 
save the cost of spraying during the maturation of the plant to be 
harvested.  Note that some adjustments may have to be made to the no-
till planter.  Plus, it can also save at least five trips with machinery across 
the field, and potentially increase yield.5 
 
A possible challenge here is that although this system protects the 
environment, it moves food into the economy of sustaining resources – 
where currency is given to the farmer in exchange for the farmer’s labor, 
natural stewardship of the earth, and harvest.  The "manufacturers" of 
new seed, new technologies, new chemicals, and all the supplying 

                                                 
3
 GMO (genetically modified organism) is a broad term, but has become the popular term 

indicating organisms produced by genetic engineering, which involves man-made synthetic 
mutation at the cellular level.  Genetic engineering is the field that employs scientific and 
laboratory techniques that create genetically engineered (GE) organisms (again, often referred to 
as GMOs).  CAFO (Confined or Concentrated Animal Feed Operation) is self-descriptive.  Both 
these farming practices have begun to represent what some consider the hub of Industrialized 
Agriculture. 
 
4
 See "Agricultural Systems and the Environment," Bench & Bar, 16-20 at 16 (2011). 

 
5
 See No-Till Roller Crimper DVD, Rodale Institute. 
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industries’ and supporting associations’ hay day salesmanship is replaced 
by (or rather returns to) hay day exchange of information between 
practicing professionals to benefit the local community and steward the 
earth. Agricultural products are then treated differently than a newly 
invented car part or a new cell phone component.  They are not patented, 
their genetics are not synthetically manipulated, their producing 
professionals are not looped in to corporate culture which in many 
instances tends to be viewed as valuing income far above and beyond 
the product itself or the environment in which it is produced. 

 
B. Conventional 

 
Products grown through conventional agriculture and/or GMO or CAFO 
agriculture do not have a federal marketing label.  The term "conventional 
farming" when raising vegetation has generally indicated GMO-free; 
however, because there is no federal definition of conventional or GMO 
agriculture, it is up to the farmer what type seed and plant and soil 
applications are utilized. 
 
Or is it?  Some farmers have claimed seed distributors no longer carry 
conventional seed nor the chemicals to be used in coordination with 
conventional seed.  Another formerly conventional family farm member 
claimed their seed distributor informed them early on that buyers did not 
want to purchase grain grown from conventional seed, but only wanted to 
purchase grain grown from a brand of GMO seed. 
 
Conventional farming allows for the use of synthetic chemicals. 
 
For the extent to which such are allowed, see generally 40 CFR 180 – 
Tolerances and Exemptions for Pesticide Chemical Residues in Food. 
 
A formula is provided for measuring the tolerance for residues of multiple 
chemicals at 40 CFR 180(e)(12)(1). 
 
Examples of synthetic chemicals used in agriculture and/or food or feed 
storage include: 
 

Captan, Malathion, Methyl parathion, Methyl bromide, o-
Phenylpheonl and its sodium salt, Ethylene oxoide, Diazinon, 
Linuron, Trichlorfon, Dicloran, Paraquat, Bromacil, Atrazine, 
Diquat, Dicamba, Butylate, Dichlorvos, Streptomycin, 
Alachlor, Enthoprop, Propanil, Chlorothalonil, Bomoxynil, 
Metribuzin 

 
just to name a few.  See generally 40 CFR §180.101-671 (Specific 
Tolerances). Classes include "chlorinated organic pesticides, arsenic-
containing chemicals, metallic dithiocarbamates, cholinesterase-inhibiting 
pesticides," all of which "have related pharmacological effects."  See 40 
CFR §180.3(a).  Some more direct terminology would be:  chlorinated 
hydrocarbons, organophosphates, endocrine disruptors. 
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EPA has authority to establish pesticide tolerances under the Federal 
Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U.S.C. 136 et seq.  
Note that for purposes of FIFRA, "pesticide" includes: pesticide, herbicide, 
nitrogen stabilizer, antimicrobial (with some exceptions). Also new 
substances falling within the framework of FIFRA include genetically 
engineered microbial pesticides and plant incorporated protectants, which 
would fall within subcategory "C," immediately below. 

 
C.   GMO/CAFO (Sometimes Referred to as Industrial Agriculture) 

 
Genetically modified organism based farms allow genetically engineered 
seed, genetically engineered bacteria, genetically engineered anti-
microbials, and genetically engineered animals.  CAFOs are defined by 
the type of animal and "animal units," which differs from the definition of 
pasture fed animal unit.  A CAFO cattle animal unit is one head of beef 
cattle, whereas a pasture cattle animal unit is one cow-calf unit.  
Cooperative Extension Services recommends if pasture raising cattle, two 
to four acres per head.  See L. W. Turner et al., "Planning Fencing 
Systems for Intensive Grazing Management," ID-74 Cooperative 
Extension Services.  All three farming systems begin their cattle on 
pasture; however, pasture finishing takes place only under systems A and 
sometimes B, shown above. 
 
Although production companies which utilize these more synthesized 
man-made models are quite interwoven into an economically 
interdependent alliance of sorts – the farmer who plants GMO seed has 
given money or pledge to his local seed company, who has purchased 
seed from most likely a multinational corporation, who has paid scientists 
to create seed, attorneys to patent seed, marketers to market seed, and 
universities charge students for admission and teach students how to 
perform each of these tasks, etc.  The producer who grows chickens in a 
mass production barn has given money to a company-recommended 
outbuilding builder, the local utility company, and either directly or through 
some exchange agreement to the company that supplies the feed, etc.  
Once these items are sold, there is another economic side to the 
agricultural production as well. 
 
Yet at the same time, there is environmental impact. Genetically 
engineered organisms could arguably be contaminants in and of their 
own definition, and by design contaminate other same or related life 
forms. Discharges from some CAFOs are known to contain 
pharmaceuticals; concentrated discharges from some CAFOs have had a 
deleterious effect on the environment.  (It is important to note that 
pasture-raised animals also produce natural discharges, and 
environmental guidelines exist for such as well; however, there is much 
more of a natural balance that nature can accommodate.) 
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1. Examples of genetically engineered (GE, also referred to as 
GMO) organisms. 

 
a. GE bacteria designed to prevent frost from forming on 

strawberries. 
 
b. GE pesticide organism. 
 
c. GE crops which incorporate a natural pesticide into their 

cellular makeup. 
 
d. GE crops with mammal or fish genes inserted. 
 
e. GE crops which alter the EPSPS enzyme and allow the 

plant to be sprayed with an herbicide and not die. 
 
f. Salmon which contain genes of faster-growing fish (not 

legally on the market yet). 
 
g. Clones and chimeras are also GE organisms when they 

are synthetically created by man. 
 

2. Examples of CAFOs. 
 

Poultry as the example: 
 
a. Poultry conglomerate provides assurance to bank that an 

individual will receive a "growing" contract. 
 
b. Individual takes out loan at bank to build appropriate 

operation to specification of conglomerate. 
 
c. Individual pays poultry barn builder who builds out-

buildings.  
 
d. Bank finances poultry houses for usually fifteen years. 
 
e. Conglomerate provides feed; can also demand grower 

upgrade buildings to new specifications. 
 
From an economic standpoint, this model is an example of a 
conglomerate cost-shifting the construction of its outbuildings and 
raising its poultry to non-employees 
 
From an environmental standpoint, it is concentrating and 
confining thousands (sometimes tens of thousands) of animals 
and their discharges into a small amount of square footage.  

 
  



13 

3. Framework.   
 

What framework has been created to protect the environment 
from new technologies,6 and what framework has been created to 
protect the economy from new technology based companies that 
intend to own nature?  What framework exists to protect those 
who buy into the producer contracts without legal representation? 

 
V.   A REGULATORY FRAMEWORK THAT WAS "CREATED" FOR THE NEW 

FIELD OF BIOTECHNOLOGY 
 

In essence this framework determines that no new regulatory regime is 
necessary for GMO/genetically engineered plants and the existing regulatory 
agencies are capable of regulating this new technology under existing laws. 

 
The Coordinated Framework for Regulation of Biotechnology (Coordinated 
Framework) – "Created" by the White House’s Office of Science and Technology 
Policy, See 49 Fed. Reg. 50,856 (1984); 51 Fed. Reg. 23302 (1986): 
   
A.   Environmental Protection Agency (EPA)  
 

1. Initially, Toxic Substances Control Act (TSCA), 15 USC §2601 et. 
seq.  

 
2.    Animal and Plant Health Inspection Services (APHIS) – microbial 

pesticides. 
 
3.   Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 

USC §136 et. seq. 
 
4.  Federal Food, Drug, and Cosmetic Act (FFDCA) 21 USC § 301 et. 

seq.  
 
5.   National Environmental Policy Act (NEPA), 42 USC § 4321  et. 

seq. 
 
6.   Plant Quarantine Act (PQA), 7 USC §151 et. seq. 
 

B.   Department of Agriculture (USDA) 
 

1.   NEPA, (Environmental Assessment, Environmental Impact 
Statement). 

 
2.   PQA. 
 
3.   Federal Plant Pest Act, 7 USC 150(aa) et. seq. (repealed). 

 
  

                                                 
6
 This presentation material is limited and does not address in depth the emerging issues of 

nanotechnology use in pesticides, nor synthetic cloning and chimeras. 
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C.   Food and Drug Administration (FDA) 
 

   No special treatment for biotech foods under the FFDCA; 
regulated the same as non-GMO food 

 
D. NIH – Guidelines 
 
E. Occupational Safety and Health Administration (OSHA) 
 

 No special treatment at this time for biotech products in the 
workplace 

 
See generally, Note, Harv. L. Rev. at 1089-92.  See also National Research 
Council, Committee on Genetically Modified Pest-Protected Plants, Genetically 
Modified Pest-Protected Plants – Science and Regulation, 156-59, (2000).  

 
VI.   REAL AND PERCEPTIVE CHANGES IN AGRICULTURE’S INTER-

RELATIONSHIPS 
 

When one reflects on all livelihoods, including farming, over the past 100 years, 
the generalization that comes to mind is, present change and idealization of the 
past. Or perhaps realization.  During a relatively short timeframe, large segments 
of our country and state have been transformed from: 

 
 A socio-economic independent contractor-type lifestyle representing 

independence, liberty, and opportunity, plus the proven ability to provide 
benefits to and derive benefits from the natural world, to 

 
 A socio-economic lifestyle that is modeled off an industrial-corporate 

organizational hierarchy, providing some potential of great economic gain 
as a carrot, yet creating a system where in this instance the farmer is 
often wholly dependent upon larger corporate structures and sometimes 
indebted thereto for machinery, and many other costs associated with 
"III(A)" above.  

 
See, e.g., Nigel Key and James McDonald, "Agricultural Contracting, Trading 
Autonomy for Risk Reduction," USDA Amber Waves, Vol. 4, Issue 1, 26-31 
(2006). 

 
And the farm, from some environmentalist perspectives, based on this latter 
model, may become viewed as a form of a filter for chemical and/or waste 
products which may be considered as toxins in certain concentrations and 
circumstances, which have been purchased and used as inputs.  The recent 
industrialization of the meat industry has additionally created a scenario where 
discharges – which at an appropriate head-count per acre are in fact filtered as 
part of a natural cycle and would then be constructively worked into a composting 
or natural fertilization cycle – from the industrial animal farm become concen-
trated discharges, euphemistically and authentically termed "nutrients" (although 
sometimes laden with antibiotics). In this event, some environmentalists and 
neighbors might have concern about water (from runoff or were a tank to 
rupture), air and soil quality effects, as well as the overall socio-economic effects 
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these type farm operations bring to rural communities, as degradation in the 
areas of water, air and/or soil, and industrialization of land use can affect not only 
the resale value of the industrial farming operation itself, but also that of the 
neighbors and perhaps other comparables within the county.   There is also an 
additional economic side-issue of labor.  Who will work at these facilities? 

 
VII.  SOME EXAMPLES OF STATUTES AND PROGRAMS AND ACTIVITIES 

REGULATING THE ENVIRONMENT, ECONOMY AND AGRICULTURE 
 

A. Clean Water Act 
 
B. Clean Air Act 
 
C. National Environmental Policy Act 
 
D. Endangered Species Act 
 
E. Federal Insecticide, Fungicide, and Rodenticide Act 
 
F. Farm, Animal, Crop & Research Facilities Protection Acts of Various 

States7 
 

G. Conservation Security Program 
 
H. Environmental Quality Incentives Program 
 
I. Purchase of Agricultural Conservation Easements 
 
J. Packers and Stockyards Act 
 
K. Agricultural Fair Practices Act 
 
L. Citizen Suits 

 
A number (approximately 300) of various state biotechnology laws have been 
proposed and/or enacted over the past five years including: opposing or pro-
hibiting genetically engineered salmon; labeling genetically engineered plants; 
repealing tax credits for biotech fuels; labeling genetically engineered baby food; 
prohibition of non-native plants for fuel production without a permit; labeling of 
seed; labeling of clones; etc. 

 
VIII.   WHAT ARE KENTUCKY’S TOP COMMODITIES? 
 

A. Poultry 
 
B. Horses 
 

                                                 
7
 See e.g., Ala. Code §717A.1-4; Okla. Stat. Ann. tit.2 §§5-103 - 5-106; Ala. Code §§13A-11-150-

158; Ga. Code Ann. §§4-11-30-35 at http://www.animallaw.info/statutes/topicstatutes/ 
sttoecot.htm; accessed 4/16/13. 
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C. Corn 
 
D. Cattle and Calves 
 
E. Soybeans 
 
F. Tobacco 
 
G. Dairy Products 
 
H. Wheat 
 
I. Hay 
 
J. Hogs 

 
See Kentucky Agricultural Council, Connecting Strategies to Better Kentucky’s 
Agricultural Economy and Rural Communities 2013-2018, 7  (2012). 

 

Other agricultural products raised in Kentucky fall under the 2007 Census of 
Agriculture survey categories of: 

 

 Grains, oilseeds, dry beans, and dry peas 

 Tobacco 

 Vegetables, melons, potatoes and sweet potatoes 

 Fruits, tree nuts, and berries 

 Nursery, greenhouse, floriculture, and sod 

 Cut Christmas trees and short rotation woody crops … 

 Sheep, goats, and their products … and 

 Aquaculture 
 

Accessed at http://www.agcensus.usda.gov/Publications/2007/Online_Highlights/ 
County_Profiles/Kentucky/cp99021.pdf  on April 2, 2013. 

 

As of the 2007 Census, Kentucky’s farmland is categorized as: 52.01 percent 
cropland, 22.2 percent woodland, 20.81 percent pasture, and the remaining 
percentage listed as "other."  The same Census shows Kentucky falls into the 
"fewer than 130 organic farms" category – a farming system designed to have 
minimal environmental impact on the soil, water, air, ecosystem, and natural 
genetics of the farm and the crops, produce, and livestock it produces, as well as 
on the surrounding environment. 

 

So, as technology and science march along, and as industry both sponsors and 
uses technology and science as tools, both economic and environmental activity 
are churning.  Economic activity now occurs when farmers purchase seed or 
other inputs that have been patented by multinational corporations.  
Environmental activity occurs when genetics are synthetically modified and such 
genes enter the atmosphere and even transfer into wild relatives of plants.  
Environmental activity occurs when molecules are blasted into nanoparticles, in 
pesticide compositions, and applied in the open environment. 
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The policy questions become: 
 

A.   What effect has modern technology had on, not only our culture, but our 
agriculture? 

 

B. Do we have all the facts?  Are citizens, who are ultimate funders as end 
product purchasers and taxpayers, informed?  If not, is this due to lack of 
interest and information availability or gaslighting spin? 

 

C. Do we, as a species, have the right to steward and protect the natural 
biodiversity of the earth: 

 

1. Nature’s ecosystem biodiversity. 
 

2. Nature’s species biodiversity. 
 

3. Nature’s genetic biodiversity. 
 

D.  Do we, as a species, have the duty, responsibility, or purpose to steward 
such? 

 
E.   Can we, within this state, create a viable, economically thriving, natural 

ecologically-based agricultural system that has the respect of all its 
citizens? 

 
F.   Does the rural farming lifestyle in and of itself have value beyond 

economic value?  Can that be measured from an economic standpoint? 
 
G.   Can an economic value be placed on preservation of the natural 

environment and nature’s biodiversity?  If not, are there values other than 
economic that are indicators of different types of "wealth?" 

 
H.   Is there a right – similar to what Justice Louis D. Brandeis called "the right 

to be left alone"8 – to live in a world where nature and its natural 
ecosystems and biodiversity are left alone?  Are we, as a species, (or 
even our subset of scientists) smart enough to figure out how to do so?  
And is the value of such right priceless? 

 
If technology and science harnessed by co-dependent and interdependent 
corporations are to be the drivers of our modern economy, how do we ensure our 
knowledge/information base is advanced enough to keep pace with under-
standing the consequences of laboratory and open environment experiments 
when considering agriculture?9 

 
We have changed our most vocalized experience of livelihood and lifestyle dras-
tically over the past century.  The individual spirit and liberty harnessed by local 

                                                 
8
 See generally Samuel Warren and Louis D. Brandeis, "The Right to Privacy," 4 Harv. L. Rev. 

193 (1890). 
 
9
 E.g., genetic engineering, nanotechnology, cloning, chimeras, synthetic chemicals, soil and air 

discharges via pollen, etc. 
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community and government of, by, & for the people, with acknowledgment of 
divinity-interconnectedness of nature was, at one time, the obvious foundation 
(and remains such for many, with quieter voices). 
 
The tradeoff is evident.  The question again is: 
 
Does it make sense, from both an economic and environmental standpoint, to 
support and promote nature’s ecologically based agriculture and biodiversity 
within our Commonwealth? 
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THE FARM ECONOMY IN KENTUCKY 
Dr. Timothy Woods 

 
 
 
Kentucky is characterized by having many small farms and a fairly diverse agricultural 
sector.  Kentucky ranks fifth in number of farms with 85,300, but the average farm size is 
only 164 acres compared to the national average of 420.  Over 60 percent of Kentucky 
farms have less than $10,000 in farm sales (NASS/ERS/USDA). 
 
Kentucky is still the top ranking state for burley and dark tobacco, as well as equine. In 
addition, Kentucky ranks number three in hay and number eight in beef cows 
(NASS/ERS/USDA various reports 2012 data). 
 
The growth of the agriculture economy has changed commodity emphasis over the past 
decade – much of it driven by changes in policy and markets (KY Ag Statistics/National 
Ag Statistics). 
 

 Average farm gate cash receipts 1990-99: $3.4 billion 

 2012 Estimates:    $5.3 billion 
 
The greatest growth has been in poultry and grain with a much smaller share to tobacco 
and dairy. The number of farms growing tobacco fell from 61,962 in 1987 to less than 
5,000 in 2012. (USDA Census of Agriculture) 
 
Surges in agricultural export demands have caused expansion in all U.S. agriculture – 
much of Kentucky’s growth driven by export-intensive products. 
 
Changes in demand and marketing have resulted in a dramatic geographic shift in the 
value of agriculture – significant increases in the western part of the state and declines in 
the east.  Diversification programs and rural economic development initiatives have been 
launched in earnest to help those areas adversely affected. 
 
Scale economies have significantly shaped agricultural supply chains, from ag inputs to 
production ag to food processing to food retailing.  Global markets for food and fiber are 
emerging to meet world demand characterized primarily by larger integrated firms – not 
without some controversy (Domina and Taylor, 2009; Hendrickson and Heffernan, 2007; 
GAIN Report, 2011).  Is big ag a sustainable business model? 
 
Sustainability is an especially major focus in agribusiness – triple bottom line building 
people, planet, and profits. 
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AGRICULTURE’S ENVIRONMENTAL CHALLENGES 
Devin Schenk 

 
 
 
Worldwide agriculture allows us to feed and support approximately 7 billion people1, 
which is an astounding accomplishment.  Despite the prediction of Thomas Malthus in 
1798 that the population growth would soon outpace agriculture production2, farmers 
have been able to use innovation, science, chemical fertilizers, and more efficient land 
use practices to be able to feed many more people than the 1 billion that existed in 
Malthus time.3   
 
With all of this increased production there has been an increasing reliance on petroleum 
to produce fertilizers and pesticides and to run farming equipment, there has been a 
switch toward using more and more genetically modified crops, an increasing use of 
antibiotics and hormones for our livestock, and more and more pressure on the land and 
soils.  This has resulted in many environmental challenges, which are outlined briefly 
below.   
 
 IMPACTS OF INTENSIVE FARMING4 

 
A. Soil Erosion 

 
1. Ten times as much soil erodes from U.S. farm fields as is replaced 

by nature.  This results in: 
 

a. Loss of productivity. 
 
b. Increased water pollution (sedimentation, contaminates), 

clogging of lakes and reservoirs, increased flooding. 
 
2. Single most important source of water pollutants. 

 
B. Increased Use of Pesticides 
 

1. Kill wide variety of no target organisms. 
 

  

                                                 
1
 United States Census Bureau, Current Population Clock, accessed on March 8, 2013, available 

at http://www.census.gov/main/www/popclock.html. 
 
2
 Malthus, Thomas, "An Essay on the Principle of Population," Oxford University Press, Oxford, 

England, 1993 (originally published in 1798). 
 
3
 Clabby, Catherine, "How Science Aims to Feed Seven Billion People," In Depth, British 

Broadcasting Corporation, Feb. 22, 2012. 
 
4
 Trautmann, Nancy, et. al. "Modern Agriculture: Its Effects on the Environment," Natural 

Resources Cornell Cooperative Extension, 1985. 
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2. Move offsite into air and waterways as pollution. 
 
3. Greater tolerance developing in pests. 
 

C. Livestock 
 

1. Biosolids accumulation (e.g. 500 million pounds of manure/year).5 
 
2. Growing concern over antibiotic resistance developing in 

diseases.  
 

 80 percent of antibiotics produced in U.S. are used on 
livestock.6 

 
D. Genetically Modified Crops 
 

 Concern over herbicide resistance developing in weeds and 
transgene escape through hybridization with wild plants.  

 
 81 percent of soybeans and 40 percent of corn grown in 

U.S. are genetically modified to be resistant to herbicides.7 
 
Many of us think of pollution as the result of factories emitting smoke and dirty water 
from their plants, but the reality is that as regulations focused on these point-sources of 
pollution, the proportion of our pollution caused by non-point sources has increased.8  
Today, thankfully we do not have rivers catching fire because of industrial dumping, but 
the absence of such dramatic evidence, doesn’t mean that there isn’t pollution.  In fact 
many of our rivers and streams still suffer greatly from non-point sources of pollution. 
 
The Clean Water Act when it was enacted in 1972 had the lofty goal of every stream 
being "fishable and swimmable" by 1983.  Today only 60 percent of surveyed streams, 
rivers, lakes, and estuaries are clean enough to meet basic standards for fishing and 
swimming. Sedimentation is the most prevalent source of agricultural water pollution.9  
Soil particles choke streams, rivers, and lakes – getting stuck in the gills of fish and 

                                                 
5
 Abdella, Charles and Jennifer Lawton, "Environmental Issues in Animal Agriculture," Choices 

Magazine, 2006, Volume 21(3). 
 
6
 H.R. 965 (112

th
): Preservation of Antibiotics for Medical Treatment Act of 2011, introduced 

March 09, 2011, Rep. Louise Slaughter (D-NY28). 
 
7
 Chapman, Mark A., John M. Burke, "Letting the Gene out of the Bottle: The Population Genetics 

of Genetically Modified Crops," New Phytologist, 2006, Volume 170, p. 429-443. 
 
8
 Loague, Keith and Dennis Corwin, "Chapter 94 Point and NonPoint Source Pollution," 

Encyclopedia of Hydrological Sciences. Edited by M.G. Anderson, John Wiley & Sons, Ltd., 2005, 
p. 1427-1439. 
 
9
 United States Environmental Protection Agency, "Protecting Water Quality from Agricultural 

Runoff," EPA 841-F-05-001, 2005. 
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smothering fresh-water muscles, and fill up our reservoirs.10  Compounding these 
problems, the soil particles bring along with them pesticides and fertilizers that contribute 
to dead-zones in our waterways.  These also factor into the expense and difficulty that 
water treatment plants have in producing clean water for us to drink.11 
 
Many of the above concerns are exacerbated by large-scale agriculture, which we don’t 
see much of in Kentucky.  The state is a nationwide leader in small family-owned farms.  
We have 85,000 farms with an average size of 164 acres.12   However, we’re farming 
over 13 million acres of land; and we are widely using pesticides, antibiotics and 
genetically modified crops.  So there are very real environmental challenges that are 
associated with agriculture.  In spite of these challenges farming continues to be an 
essential part of our economy and the source of a vast majority of our food, clothing, and 
an increasing proportion of our energy.  The difficulty is to have sound practices and 
regulations that tackle the pollution and, at the same time, don’t significantly inhibit the 
profitability, efficiency, and productivity of the agriculture industry. 
 
 
 

 
 
  

                                                 
10

 Tonning, Barry, Kentucky Erosion Prevention and Sedimentation Control Field Guide, available 
at www.kutc.ku.edu/pdffiles/esc_guide.pdf p.2. 
 
11

 Cox, Craig, et. al "Losing Ground," Environmental Working Group, 2011, p. 20-24, available at 
http://static.ewg.org/reports/2010/losingground/pdf/losingground_report.pdf. 
 
12

 National Agricultural Statistics Service "Kentucky Agricultural Facts," United States Department 
of Agriculture, 2008. 
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AGRICULTURE WATER QUALITY ISSUES AND THE PUBLIC INTERFACE 
Tim Joice 

 
 
 
Food provides sustenance.  Food is a fundamental form of nourishment and health for 
humans.  We cannot survive without food.  Likewise, water is a fundamental requirement 
for life.  Through the course of human history, food sources in society have evolved from 
the hunter-gatherer type, to the agrarian type of today.   
 
In current society, food is largely a product of industrialized agriculture, both from crops 
and from livestock.  Industrial agriculture grew significantly after both World Wars, and 
even more so in the 1960s with the "Green Revolution," and the use of chemical 
intensive methods like the production and application of synthetic phosphorus, nitrogen, 
and potassium, plus pesticides and herbicides.   
 
Current agricultural sectors, both crop production and livestock, are intricately linked with 
water.  Agriculture depends significantly on water resources for irrigation and as a 
drinking water source, but also, these operations often have discharges of surface runoff 
into local streams.  Globally, 70 percent of the world's freshwater withdrawals are used 
for agricultural irrigation.1  As shown in Figure 1, in the U.S., irrigated agriculture 
accounted for roughly 31 percent of the nation's water withdrawals in 2005.  However, 
that irrigated agriculture also accounts for between 80-90 percent of consumptive water 
use (water lost to the environment by evaporation, crop transpiration, or incorporation 
into products).2  This is primarily due to the many other water withdrawals being returned 
to their source for reuse. 
 
Industrialized farmers and their day-to-day operations are not intricately linked to 
consumers or the general public, but the impacts from industrial farming are intricately 
linked to consumers.  Industrialized farming operations resulted in the adoption of new 
technologies and a much larger acreage of land farmed.  Many of the larger acreage 
farming operations are typically under contract with larger industries and businesses to 
sell their product.  Ultimately, industrial farmers interact very little with the consumer or 
end-point recipients of their farming product.  They do not receive direct consumer 
feedback on their farming production methods.  The primary feedback loop for those 
farmers is economic reinforcement from larger industries. Meanwhile, every day the 
public are exposed to water pollution from agriculture. 
 
 

                                                 
1
 World Water Assessment Programme."The United Nations World Water Development Report 4: 

Managing Water under Uncertainty and Risk. 2012." Paris, UNESCO. 
 
2
 Glenn Shaible and Marcel P. Aillery. "Water Conservation in Irrigated Agriculture:  Trends and 

Challenges in the Face of Emerging Demands."  USDA Economic Information Bulletin Number 
99, September 2012. 
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Figure 1. Trends in total water withdrawals, by major water-use category 1950-2005.

3
 

 

 
Figure 2.  Distribution of Total U.S. Farm Acreage by Farm Size, 1900-2002. 

 

                                                 
3
 Ibid. 
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According to U.S. EPA, water pollution from agriculture is one of the remaining 
significant water pollution sources in the country.4  This includes causes of pollution like 
nutrients, pathogens, sediment and more.  Other significant sources of water pollution 
include storm water runoff, and discharges from permitted facilities like wastewater 
treatment plants, and more limited pollution from a variety of other sources.  
 

 
Figure 3.  From EPA's National Water Quality Assessment and TMDL Information website, this 
table lists the probable sources of impairments in assessed rivers and streams across all states. 

5
 

 
 

                                                 
4
 EPA Water Quality Assessment and Total Maximum Daily Loads Information Website.  URL: 

http://www.epa.gov/waters/ir/index.html. Search: All Information for Most Current Available, 
Nation. 
 
5
 Ibid. 
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Figure 4.  From EPA's National Water Quality Assessment and TMDL Information website, this 
table lists the causes of impairments in assessed rivers and streams across all states.

6
 

 
The more significant water quality impacts come from application of nutrients via 
fertilizers, both synthetic and through field application of manure from livestock 
operations.  EPA shows nutrients as the third highest cause of stream mile impairments 
across the country (Figure 5).   
 
Additionally, Kentucky has listed nutrients as the third highest cause of pollution to the 
state's rivers and streams, with a total of 1,624.06 stream miles impaired from nutrient/ 
eutrophication biological indicators in 2010 (Figure 6).7 

                                                 
6
 Ibid. 

 
7
 Kentucky Department for Environmental Protection, Division of Water.  "Kentucky Integrated 

Report to Congress on the Condition of Water Resources in Kentucky, 2010."   
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Figure 5. From Kentucky Division of Water's Integrated Report to Congress, showing 
causes of impairment in assessed streams throughout the state.

8
 

 
The Federal Water Pollution Control Act (or the Clean Water Act, 33 U.S.C. §1251 et. 
seq.) regulates water pollution from point sources through the Section 402 National 
Pollutant Discharge Elimination System [U.S.C. §1342].  Point sources "means any 
discernible, confined, and discrete conveyance, including but not limited to, any pipe, 
ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concen-

                                                 
8
 Ibid. 
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trated animal feeding operation, landfill leachate collection system, vessel, or other 
floating craft from which pollutants are or may be discharged" [40 CFR 122.2].  Most 
often, point sources are associated with those that come from discrete piped sources, 
like wastewater treatment plants, various industry and business sources, and 
Metropolitan Storm and Sanitary Sewer Systems (MS4s).  There are forty-six states that 
have authorization from EPA to implement NPDES programs.  In Kentucky, the Division 
of Water implements the KPDES program.  Again, this program from the Clean Water 
Act is only to permit facilities that wish to discharge waste water directly into waterways.  
This includes certain sized animal feeding operations, which may have to obtain a 
"general" KPDES Permit.  There is also a variation of the KPDES permit, called a 
Kentucky No Discharge Operational Permit (KNDOP). This is for animal feeding 
operations or facilities that may not have a point source discharge, but that do dispose of 
waste in other ways, like land application.  This permit, has very little enforcement tied to 
it, and individuals can easily acquire this permit, and then land-apply manure in ways 
and at times of the year that cause significant water quality impacts, both from nutrients 
and from bacteria. 
 
The Clean Water Act requires all states that have an NPDES program to develop water 
quality standards, which are incorporated into the NPDES permits.  These standards are 
also used to judge the health of waterways and water bodies around the state.  
Kentucky's water quality standards are found in Chapter 10 of Title 401 in the Kentucky 
Administrative Regulations.  Water quality standards may take narrative form, or be 
actual numeric limits.  For most common pollutants over the past forty years, numeric 
limits have been established.  The science behind these numeric limits must be strong, 
easily enforceable in permits, and measurable for submitting discharge monitoring 
reports. 
 
Narrative criteria, alternatively, are typically a description of what a healthy waterway 
should or should not look like, and what impacts various pollutants can and cannot have 
on the aquatic environment.  Kentucky only has narrative criteria for nutrients [401 KAR 
10:031 §1; 401 KAR 10:001 §1 (30)].  This narrative is highly subjective, and more 
importantly, is written in a way that allows nutrient pollution to occur until the excess 
nutrients actually result in problems in waterways.  These problems include algal 
blooms, some of which can become toxic, and nutrient pollution can also cause fish kills, 
and even cause harm to drinking water.  In some locations around the country, toxic 
algal blooms from nutrient pollution have caused sickness in humans, and even death of 
pets.  As noted earlier, a certain portion of nutrient pollution comes from point sources, 
like wastewater treatment plants.  Because this narrative standard is very open to 
interpretation, and not a concrete numeric limit, the point sources around the state are 
able to discharge nutrients at levels that are above natural water quality levels. 
 
While the CWA does regulate pollution from point sources, it does not regulate pollution 
from nonpoint sources, e.g. those that do not come from discrete pipes, such as 
stormwater runoff from agriculture, or general stormwater runoff from urban areas.  
When assessing the health of waterways and water bodies around the state, and the 
sources of pollution that cause impairments, nonpoint sources like agriculture are 
included as causes.  Thus, even though agriculture is listed as a cause of pollution, the 
state and EPA do not have authority under the Clean Water Act to impose any 
regulations on agriculture, generally, and specifically not row-crop agriculture.   
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However, 1987 amendments to the CWA included the establishment of the Section 319 
Nonpoint Source Management Program.  This program provides states, territories, and 
tribes grant money that help support a variety of activities, including education, technical 
assistance, training, and demonstration projects that help reduce nonpoint source 
pollution.  The 319 program and grants are strictly voluntary, and are intended to help 
encourage collaborative efforts to help reduce nonpoint source pollution in states.  There 
are also other pieces of federal legislation that attempt to curb some of the impacts from 
agricultural practices, like nutrient runoff, including the Farm Bill (officially the Food, 
Conservation, and Energy Act of 2008) [Pub.L. 110–234; H.R. 6124; 122 Stat. 1651].   
 
Over the years, the Farm Bill has included various provisions intended to protect highly 

 to wetlandserodible soils and prevent the draining and conversion of  into cropland.  In 
addition, over the past several decades, most farmers that have been recipients of 

op insurance or direct paymentsfederal cr  have been required to comply with a variety of 
conservation farming practices, such as no-till, strip cropping, contour farming, cover 
crops, grass swales, and more.  These conservation requirements and practices have 
helped reduce soil erosion significantly over the past three decades.  In 1982, Kentucky 
averaged 8.7 tons per acre soil lost on cultivated cropland via sheet and rill erosion.  
This had been reduced to 4.1 tons per acre by 2007.9  Still, that is above the national 

 average of 2.5 tons per acre in 2007.10

 
More recently, these conservation practices have also been viewed as important for 
slowing and reducing the loss of nutrients, partially due to the fact that nutrient particles 
often attach to soil particles.  According to a 2008 U.S.G.S. report, over 70 percent of the 
nitrogen and phosphorus delivered to the Gulf of Mexico comes from agricultural 
sources, whereas approximately 9 to 12 percent come from urban sources including 
wastewater treatment plants.  In that same report, Kentucky is listed as the sixth highest 
contributor (by percent) of nitrogen, and fifth highest contributor of phosphorus.11  As 
mentioned earlier, excess nutrients are the third highest cause of impairments of the 
state's waterways.  Additionally, the excess nutrients contribute to the hypoxic, or dead 
zone, in the Gulf of Mexico.  Ideally, as more and more farmers adopt conservation 
farming practices, the levels of nutrient pollution will begin to decrease around the state, 
and downstream. 
 
The Farm Bill also includes funding for initiatives that help preserve important landscape 
features that influence water quality and nutrient pollution. The Conservation Title 
includes funding for initiatives like the Wetland Reserve Program, Conservation Reserve 
Program, Conservation Stewardship Program, Grassland Reserve Program, and others.  
These programs provide financial incentives to farmers to put ecologically important 

                                                 
9
 U.S. Department of Agriculture. "Summary Report: 2007 National Resources Inventory." 

Natural Resource Conservation Service, Washington DC, and Center for Survey Statistics 
and Methodology, Iowa State University, Ames, Iowa.  http://www.nrcs.usda.gov/technical/ 
NRI/2007/2007_NRI_Summary.pdf 
 
10

 Ibid. 
 
11

 Richard B. Alexander, Richard A. Smith, Gregory E. Schwarz, Elizabeth W. Boyer, Jacqueline 
V. Nolan, and John W. Brakebill. "Differences in Phosphorus and Nitrogen Delivery to the Gulf of 
Mexico from the Mississippi River Basin." Environmental Science and Technology 2008 42 (3), 
822-830. 
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lands into conservation easements, rather than farm them, or to implement certain 
additional conservation practices on their farmland.  Unfortunately, the funding for these 
programs continues to be reduced, particularly with the current federal budget issues.  At 
the same time, more and more farmers across the Midwest have increased financial 
incentive to break into lands under easements, and plant corn and other commodities.12  
 
For the most part, farmers care about the earth.  They work the land and see the 
impacts.  They understand that fertilizers are causing impacts to downstream waters, 
locally and all the way down the Mississippi River to the Gulf of Mexico.  They want to 
take care of the soil and the water, because ultimately, soil and water will take care of 
them.  They know that if they are more efficient at retaining fertilizers and nutrients on 
their land, their bottom line will improve.  They also know that we must all figure out 
ways to sustain our resources, from long-term soil health and levels, to long-term water 
quality.  Doing so is the only way that our farmlands and waters will be able to continue 
to feed our population and the global population in twenty, forty, sixty years.   
 
Meanwhile, the Gulf of Mexico Dead Zone, a result of nutrient pollution from primarily 
agricultural sources and from wastewater treatment plants, continues to be as large as 
ever.  It is clear that not enough work is being done to reduce water pollution, and that 
more must be done, under the regulatory structure of the Clean Water Act, and via other 
mechanisms like the Farm Bill.  Those efforts must also keep in mind that ultimately, it is 
consumers that are important economic drivers, who can reinforce and sustain particular 
agricultural production methods.  It is in that vein that the burgeoning local and organic 
foods movements have taken root.  The public want to support companies and buy 
products that take better care of the environment.   
 
Likewise, the public are concerned about pollution of drinking water sources, and 
pollution of rivers, lakes, and reservoirs.  Public opinion polls consistently show the 
importance of the environment, and the importance of the Clean Water Act and other 
clean water efforts.  This baseline of public opinion has existed in good economic times, 
and bad economic times.  Additionally, the public both worry about water quality of 
drinking water and rivers, while also consistently underestimating the degree of pollution 
problems, or entirely misunderstanding wastewater treatment processes.  A continued 
need exists to educate the public on water quality problems and impacts to waterways 
and wetlands, and also to be a voice on behalf of the public, who may not have the time 
or resources to be fully active on important issues. 
 
Non-profit organizations are increasingly important in today's society for various causes 
that are important to the public.  Kentucky Waterways Alliance (KWA) is a non-profit 
organization here in Kentucky that is dedicated to being the citizen's voice on water 
protection and restoration issues throughout the state.  This includes ensuring that the 
Clean Water Act is sufficiently carried out in the state by reviewing public noticed permit 
applications to make sure they contain appropriate limits on pollution and impacts.  KWA 
also works on other water-related policy issues and programs, and we also work to clean 
up and protect streams, rivers, lakes, and wetlands throughout the state.   
 

                                                 
12

 Christopher K. Wright and Michael C. Wimberly. "Recent Land Use Change in the Western 
Corn Belt Threatens Grasslands and Wetlands." Proceedings from National Academy of 
Sciences, Vol 110, No 10.  March 5, 2013. 
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KWA uses its resources, including state, regional, and national partners, to inform 
citizens of the Commonwealth about important issues that affect the waterways of the 
state.  With issues like the Farm Bill, we engage our members and the public when 
opportunities arise for citizens to influence their legislators to make waterway protections 
a priority.  The public both need to understand the components of the Farm Bill, and how 
the Farm Bill, along with regular farming practices, have impacts on waterways and 
wetlands.  With other water pollution issues, like the development of Total Maximum 
Daily Loads for specific pollutants, KWA stays involved when possible as a stakeholder 
to guarantee the allocations are sufficient, and that resources are made available for 
implementation projects to help reduce nonpoint source pollution. 
 
KWA also works in smaller watersheds in the state, with local citizens, to understand 
local water quality problems.  We spend time developing watershed plans that target the 
local water quality problems, and then we help find funding for solutions to the problems.  
This includes work in highly agricultural communities, where we have worked with local 
folks to raise awareness of the causes and sources of water quality problems, and then 
have helped implement best management practices intended to help fix certain 
problems. 
 
As KWA and other organizations continue to engage the public on these issues, educate 
them, and offer them opportunities to let their voice be heard and let their choices speak 
to their priorities, producers will see the economic incentive to modify their methods to 
better protect the soil and water, and progress will occur on water quality issues related 
to agriculture.   
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THE KENTUCKY ENERGY AND ENVIRONMENT CABINET AND AGRICULTURE 
C. Michael Haines 

 
 
 
The Kentucky Energy and Environment Cabinet is the executive branch agency charged 
with the protection of Kentucky's natural resources and environment through its various 
regulatory programs.  Most citizens are aware of the agency's involvement with the 
Commonwealth's manufacturing base, drinking water providers, wastewater treatment 
operations and, most notably, the coal industry.  However, the various smaller agencies 
that make up the cabinet reach extensively into the Commonwealth's multi-billion dollar 
agriculture sector. 
  
The cabinet has, over the years, played a significant role in some agricultural issues. As 
one would expect, that role has not been without controversy. That role continues to 
evolve as new problems come to light and new technologies and strategies to address 
those problems become available. 
 
Many will recall the significant controversy that arose when the cabinet proposed a fairly 
comprehensive regulatory package for confined animal feeding operations (CAFOs) in 
the late 1990s during the administration of Gov. Paul Patton. While the initial regulation 
package did not become permanent, substantial changes were made to address 
complaints of neighbors and communities near to these operations. This issue continues 
to be controversial and the United States Environmental Protection Agency (EPA) has 
proposed and implemented new regulations for CAFOs and is also contemplating new 
measures to address air quality issues associated with these operations.  A copy of the 
EPA document regarding these new rules is included in the appendices to this paper. 
 
Many may be aware of the multi-state and federal efforts underway to understand and 
alleviate the causes of the "dead zone" in the Gulf of Mexico at the mouth of the 
Mississippi River.  Much of the science looking at this issue assigns the cause of this 
dead zone – and areas like it in other waters – to high nutrient levels in these waters as 
a result of runoff (known as "nonpoint discharges") from agricultural operations, 
particularly the use of chemical fertilizers.  Several cabinet agencies, which are parts of 
the Department of Environmental Protection (DEP) and the Department for Natural 
Resources (DNR), are involved in these studies and efforts to address this national 
issue.  The resolutions that are currently being reviewed and studied may have major 
impacts on agricultural operations in the future.  
 
The critical resource issue of this time is water quality.  No other issue has received the 
kind of attention from legislators, regulators and the public – including a lot of attorneys – 
as has this one.  Coal mining issues may have dominated recent headlines in Kentucky 
but it plays across all industries in this state, including agriculture.  Many agricultural 
operations in Kentucky have permits issued by DEP for water discharges and are 
required to implement measures to reduce the impact of their operations on water 
quality.  They implement and adhere to best management practices (BMPs) to meet the 
requirements of the laws and regulations relating to these permits.  Cabinet agencies 
work in conjunction with the Agricultural Water Quality Commission in developing the 
BMPs utilized by the industry to meet these standards.  The regulations and statutes that 
relate to "land farming" of animal waste and other products, while administered by DEP's 
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Division of Waste Management (DWM), are directly related to the protection of water 
quality.   
 
These water quality issues are the ones that drive most of our litigation for DEP.  The 
cabinet's Office of General Counsel spends a great deal of time and resources in 
defending cabinet actions in regard to agricultural permits.  We also, frankly, spend a lot 
of time in litigation over the enforcement of these regulations and permits against 
agricultural operations. We are happy to see that, even in some tougher times, 
compliance by agricultural entities is pretty good and the industry has been accepting of 
many of the measures taken by the cabinet. 
 
Our role with agriculture is almost as varied as the industry itself.  Almost every one of 
our agencies has some impact on agriculture.  What follows is a breakdown of the 
agencies within the cabinet and a short explanation of their roles in the agricultural 
activities of the Commonwealth.   
 
I. THE DEPARTMENT FOR ENVIRONMENTAL PROTECTION – R. BRUCE 

SCOTT, COMMISSIONER 
  

DEP is the agency of the cabinet with responsibility for overseeing and imple-
menting Kentucky's programs relating to air quality, water and waste manage-
ment issues.  It has regional offices all across the state for all of its programs.  Its 
website is at: http://dep.ky.gov/.  DEP consists of five divisions: 

 
A. The Division of Water – Sandy Gruzesky, Director 

 
DOW has responsibility for the permitting and enforcement of the state's 
water quality statutes and regulations.  Most of the programs this division 
administers are Clean Water Act program authority delegated by EPA. Of 
particular importance to this forum are its duties in the federally-delegated 
permitting of point source discharges into water under the authority of the 
Kentucky Pollutant Discharge Elimination System (KPDES) as well as its 
enforcement authority with regard to non-point source discharges.  The 
division is also responsible for enforcement of state law in regard to the 
preservation of wetlands and stream integrity, which impacts agricultural 
activities. It also regulates water withdrawal issues and conducts dam 
inspection and classifications. 

 
B. The Division of Waste Management – Tony Hatton, Director 

 
DWM has responsibility for the permitting and enforcement of the state's 
laws regarding the disposal and transportation of waste within the Com-
monwealth. This runs the gamut from highly hazardous waste, household 
garbage, waste tires, landfills and the disposal of animal waste.  Most of 
the disposal programs that impact agriculture are meant to protect 
surface water and groundwater quality. Periodically, the division will be in 
conflict with agricultural operations over the disposal of animal waste from 
lagoons that impacts surface waters or the disposal of animal carcasses 
that impacts groundwater. 
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C. The Division of Air Quality – John Lyons, Director 
 

DAQ implements programs that deal with the permitting and enforcement 
of air quality standards, both in federally-delegated Clean Air Act matters 
and those prescribed by the General Assembly.  Most of the agricultural 
impacts of DAQ are in matters related to the burning of waste, dust issues 
from operations, as well as emissions and smell issues arising from 
CAFOs. 

 
D. The Division of Compliance Assistance – Aaron Keatley, Acting Director  
 

DCA exists to provide services that increase environmental knowledge 
and encourage behavioral changes. We do this to improve regulatory 
compliance, achieve exceptional performance and enhance the quality of 
Kentucky's environment and communities. 

 
E. The Division of Enforcement – Jeff Cummins, Director 
 

The division currently provides a unified enforcement structure for 
imposing compliance on entities regulated by Kentucky's environmental 
statutes and regulations. 

 
II. THE DEPARTMENT FOR NATURAL RESOURCES – STEVE HOHMANN, 

COMMISSIONER 
  

This department is most often associated with mining in Kentucky, but many of 
its divisions and attached agencies play important roles in agriculture in 
Kentucky.   
 
A. The Division of Mine Reclamation and Enforcement – Billy Ratliff, Director 
 

DMRE is responsible for the implementation of inspection of coal mining 
and non-coal mining operations across the state.  Most often it will impact 
agriculture in its role as permitting and inspection agency for those 
operations that remove sand and gravel for use in farming operations.  It 
also inspects coal mining reclamation operations for compliance with 
prime farmland restoration. 

 
B. The Division of Abandoned Mine Lands – Bob Scott, Director 
 

DAML works with agriculture when it works to reclaim abandoned mine 
sites to either prime farmland, hay and pasture, forest or other agricultural 
post-mining land uses. 

 
C. The Division of Conservation – Kim Richardson, Director 
 

DOC is charged with providing assistance to Kentucky's 121 conser-
vation districts to develop, administer and implement sound conserva-
tion programs across the state. Kentucky's conservation districts are 
subdivisions of state government, and districts are organized with their 
boundaries coinciding with county lines with the exception of Logan 



38 

County, which is divided into two districts. Each local district is 
governed by a seven-member board of supervisors elected by the 
registered voters within that district. The conservation districts have 
been organized for the special purpose of assisting landowners and 
land users in solving soil and water resource problems, setting priorities 
for conservation work to be accomplished and coordinating the federal, 
state and local resources to carry out these programs. 

 
D. The Division of Forestry – Leah MacSwords, Director 
 

Only DOC does more to increase the value and use of agricultural land in 
Kentucky than DOF.  The division provides forestry stewardship programs 
to farmers – most timber is still in private hands and much of it is in 
woodlots on farms all over the state – that intends to provide better, 
healthier and more valuable forests for sustainable timber harvests.  The 
division also enforces the Forestry Conservation Act, passed in 1998, that 
monitors compliance with BMPs developed by DOF and the Agricultural 
Water Quality Commission to ensure that logging operations don't 
adversely impact water quality and leave landowners with a problem. 

 
III. DEPARTMENT FOR ENERGY DEVELOPMENT AND INDEPENDENCE – DR. 

LEN PETERS 
  

DEDI's mission is to improve the quality and security of life for all Kentuckians by 
creating efficient, sustainable energy solutions and strategies; by protecting the 
environment; and by creating a base for strong economic growth.  DEDI has 
been busy providing grants to entities that find uses for Kentucky agricultural 
products for biofuels and have provided funding for the use of renewable energy 
sources on farms all across the state, resulting in savings and, sometimes, profits 
for Kentucky farmers. 

 
IV. KENTUCKY HERITAGE LAND CONSERVATION FUND BOARD – DR. 

WILLIAM MARTIN, CHAIR 
  

I wanted to mention this entity simply because they an incredible job of working 
to preserve natural areas for the state.  Many of their purchases have been from 
Kentucky farmers who wished to preserve some of the natural world for future 
generations.  KHLCF is funded by grants and donations and by penalties paid to 
DEP for environmental violations. 
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VI. REGULATIONS THAT PLAY A SIGNIFICANT ROLE IN THE CABINET'S 

INTERFACE WITH AGRICULTURE 
 

A. 401 KAR 5:055 Scope and Applicability of the KPDES Program 
 
B. 401 KAR 5:060 KPDES Application Requirements 
 
C. 401 KAR 48:200 Landfarming and Composting 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
AGRICULTURE – AIR MONITORING 

FACT SHEET – THE NATIONAL AIR EMISSIONS MONITORING STUDY: 
DATA AVAILABILITY AND CALL FOR ADDITIONAL INFORMATION 

 
 
 

Study Data Available 
 
 On Jan. 13, 2011, the U.S. Environmental Protection Agency made data 

available from the National Air Emissions Monitoring Study, a two-year 
examination of air emissions from poultry, swine and dairy animal feeding 
operations (AFOs). EPA will examine data from the study, along with additional 
data it receives as a result of a "Call for Information" to develop improved 
methods for estimating AFO emissions.  

 
 The monitoring study was funded by the AFO industry as part of a 2005 voluntary 

air compliance agreement with EPA. Twenty-four sites at AFOs in nine states 
were monitored, with EPA oversight, over two years for particulate matter, 
ammonia, hydrogen sulfide and volatile organic compounds, some of the 
pollutants more commonly emitted from AFOs. Greenhouse gas emissions were 
not measured as part of this study.  

 
 AFOs monitored included those raising pigs and broiler chickens, egg-laying 

operations, and dairies. Participating AFOs made their operations available for 
monitoring for two years and have worked closely with the researchers, industry 
experts and EPA in conducting the study.  

 
 In addition to monitoring the key pollutants, Purdue University researchers 

gathered data on how animals are managed at the feeding operations, including 
numbers of animals, how they are housed, and how their waste is managed. 
They also gathered data on weather.  

 
 A separate industry study monitored emissions from a broiler chicken site in 

Kentucky for one year. The industry also worked closely with EPA during that 
study and followed EPA monitoring and quality assurance guidelines.  

 
 EPA is now examining all of this information as it works to develop emissions 

estimation methodologies for the AFO sectors that were monitored. Such 
methodologies are commonly used to estimate emissions from industries where 
site-specific monitoring data are not available. A 2002 report by the National 
Academy of Sciences called on EPA to develop scientifically credible 
methodologies for estimating emissions from AFOs. 
 

About the Call for Information 
 

 At the request of the AFO industry, EPA is issuing a "Call for Information," 
seeking any additional peer-reviewed monitoring data on AFO emissions, along 
with information about how animals and waste are managed at specific sites.  
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 EPA is requesting quality-assured data on emissions of ammonia, hydrogen 
sulfide, particulate matter, and volatile organic compounds, along with informa-
tion about processes at the operations, including how animals are housed or 
managed, and how manure is stored and treated. The agency is asking for this 
information for operations that raise pigs, broiler chickens, turkeys and beef 
cattle, and for egg-laying and dairy cattle operations. Submitting this information 
is not required; however, it will help EPA ensure that it has the best available 
information as it develops the improved emissions estimating methodologies. 
Once the Call for Information is published in the Federal Register, the public will 
have forty-five days to submit data to help improve the methodologies. 
 

 EPA will make the draft methodologies available for public comment by animal 
type, beginning with the methodology for broiler chickens in early 2011. The 
agency anticipates finalizing the methodologies in June 2012. 
 

About the Air Compliance Agreement 
 

 EPA announced the voluntary Air Compliance Agreement in 2005, with goals of 
reducing air pollution, monitoring AFO emissions, promoting a national con-
sensus on emissions estimating methodologies, and ensuring compliance with 
requirements of the Clean Air Act and notification provisions of the Compre-
hensive Environmental Response, Compensation, and Liability Act (CERCLA), 
and the Emergency Planning and Community Right-to-Know Act (EPCRA). 
 

 EPA worked with industry representatives, state and local governments, 
environmental groups and other stakeholders to develop the voluntary 
agreement. Approximately 2,600 AFOs, representing nearly 14,000 facilities, 
received EPA approval to participate.  
 

 Participating AFOs paid a civil penalty of between $200 and $100,000, based on 
the size and number of facilities in their operation. They also contributed to a 
fund to cover the cost of the monitoring study.  
 

 As part of the agreement, EPA agreed not to sue participating AFOs for certain 
past violations of the Clean Air Act, CERCLA and EPCRA, provided that the 
AFOs comply with the agreement's conditions. However, the agreement does not 
limit EPA's ability to take action in the event of imminent and substantial danger 
to public health or the environment. It also preserves state and local authorities' 
ability to enforce local odor or nuisance laws.  
 

 Once EPA publishes final emissions estimating methodologies for an AFO's 
animal sector, that AFO must apply the final methodologies to determine what 
actions, if any, it must take to comply with all applicable Clean Air Act, CERCLA 
and EPCRA requirements. 
 

For Additional Information 
 

 To read summary reports on the NAEMS monitoring and view data from the 
study, go to: http://www.epa.gov/airquality/agmonitoring. Instructions for sub-
mitting additional data also are on this site.  
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 For additional information on the air quality compliance agreement with AFOs, 
visit: http://www.epa.gov/compliance/resources/agreements/caa/cafo-agr.html. 
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