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A NOTE CONCERNING THE PROGRAM MATERIALS 
 
 

 The materials included in this Kentucky Bar Association Continuing Legal 
Education handbook are intended to provide current and accurate information 
about the subject matter covered.  No representation or warranty is made 
concerning the application of the legal or other principles discussed by the 
instructors to any specific fact situation, nor is any prediction made concerning 
how any particular judge or jury will interpret or apply such principles.  The proper 
interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner.  The faculty and staff of 
this Kentucky Bar Association CLE program disclaim liability therefore.  Attorneys 
using these materials, or information otherwise conveyed during the program, in 
dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
JUNE 2012 

 
 
 
I. CRIMINAL LAW 
 

A. Elery v. Commonwealth, 2010-SC-000669-MR, 368 S.W.3d 78 (Ky. 
2012).  

 
Opinion of the Court by Justice Noble.  All sitting.  The Appellant was 
convicted of murder, tampering with physical evidence, and violating a 
protective order.  He was sentenced to life in prison with no possibility of 
probation or parole. Appellant made eight arguments on appeal, none of 
which required reversal. The most notable holdings are that the results of 
a preliminary breath test administered at the time of arrest were not 
excluded under KRS 189A.104(2) because that statute only applies to 
DUI prosecutions; an erroneous first-degree manslaughter instruction that 
improperly required the prosecution to prove the existence of extreme 
emotional disturbance beyond a reasonable doubt was harmless because 
it only prejudiced the prosecution; and a separate jury instruction 
explaining the relationship between murder and first-degree manslaughter 
is appropriate but only if requested by the defendant. 

 
B. Guzman v. Commonwealth, 2010-SC-000415-DG, 375 S.W.3d 805 (Ky. 

2012).  
 

Opinion of the Court.  All sitting; all concur.  Police officers responded to a 
call alleging that Appellant was dealing drugs and engaging in prostitution 
and proceeded to Appellant's apartment to conduct a "knock and talk."  
Although Appellant denied that anyone else was in the apartment, the 
officers conducted a protective sweep. During the sweep, the officers saw 
a spoon that appeared to be burned on the bottom and had white residue 
on it. Appellant consented to a search of her apartment and the officers 
found cocaine and drug paraphernalia. Appellant was arrested and 
eventually entered a conditional guilty plea after her motion to suppress 
the evidence obtained during the search was denied. The Court of 
Appeals affirmed.  On discretionary review, the Supreme Court, for the 
first time, chose to follow and adopt the U.S. Supreme Court's holding in 
Maryland v. Buie, 494 U.S. 325 (1990), which held that law enforcement 
officers may conduct a protective sweep for their own safety and that 
objects found and seized therein are admissible at trial as an exception to 
the warrant requirement. But because the facts of this case were clearly 
distinguishable from Buie, which dealt with a limited sweep in conjunction 
with an in-home arrest, the Court reversed the decision of the Court of 
Appeals and remanded the matter to the trial court for further 
proceedings. 
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C. McGuire v. Commonwealth, 2011-SC-000040-MR, 368 S.W.3d 100 (Ky. 
2012).  

 
Opinion by Justice Venters.  All sitting, All Concur, with Justice 
Cunningham filing a separate concurrence joined by Justice Abramson. 
Criminal; murder. Questions presented – (1) whether the Fayette County 
School Board and its General Counsel interfered with Appellant's efforts 
to interview witnesses employed by the school; (2) whether the trial court 
erred by permitting the Commonwealth to present evidence through a 
coworker concerning McGuire's stressful personal life during its case-in-
chief; (3) whether the trial court erred by permitting a friend of the victim 
to present victim impact evidence during the sentencing phase in violation 
of KRS 421.500; (4) whether the trial court erred by denying Appellant's 
request to have his father testify as a mitigation witness during the 
sentencing phase of the trial; and (5) whether the trial court erred by 
permitting the jury to rehear a witness' testimony outside of his presence 
in violation of RCr 9.74. Held – (1) that the Fayette County School Board 
and its General Counsel may have interfered with Appellant's efforts to 
interview witnesses employed by the school, but that issue need not be 
decided because a violation of Appellant's right to interview witnesses 
was harmless beyond a reasonable doubt (summarizing standards for an 
employer's control over its witness-employees); (2) that the trial court did 
not err by permitting the Commonwealth to present evidence through a 
coworker concerning McGuire's stressful personal life during its case-in-
chief; (3) that the trial court erred by permitting a friend of the victim to 
present victim impact evidence during the sentencing phase in violation of 
KRS 421.500, but the error was harmless, and that the trial court should 
give maximum latitude in allowing family members of the victim and 
defendant to testify in the sentencing phase of the trial even though they 
were in attendance at the guilt phase of the trial; (4) that the trial court did 
not err by denying Appellant's request to have his father testify as a 
mitigation witness during the sentencing phase of the trial, but that courts 
should apply a lenient standard in future cases in deciding this issue; and 
(5) that the trial court erred by permitting the jury to rehear a witness' 
testimony outside of his presence in violation of RCr 9.74, but the error 
was harmless. 

 
D. Hudson v. Commonwealth, 2011-SC-000103-MR, 385 S.W.3d 411 (Ky. 

2012).  
 

Opinion by Justice Venters.  All sitting, All Concur. Criminal Post; murder. 
Question Presented – (1) Defendant's entitlement to instructions on 
theories of accomplice liability for first-degree manslaughter, second-
degree manslaughter, and reckless homicide; and (2) whether the trial 
court erred by admitting evidence concerning a prior shooting by one of 
defendant's accomplices, and evidence of Appellant's gang activity.  Held 
– (1) appellant was not entitled to instruction on first-degree manslaughter 
because there was no evidence that appellant's intent was to cause 
serious physical injury; (2) appellant was not entitled to instruction on 
second-degree manslaughter because there was no evidence that 
appellant's mens rea was merely simple wantonness; conduct was 
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necessarily aggravated wantonness; (3) appellant was not entitled to 
instruction on reckless homicide because no jury could reasonably believe 
that he failed to have perceived the risk of death inherent in his conduct; 
and (4) in the trial of an accomplice to the commission of a crime by 
others, evidence of the principal's prior violent conduct and gang activity 
was admissible to prove that the principal committed the crime in which 
defendant was an accomplice. 

 
E. Smith v. Commonwealth, 2011-SC-000154-MR, 370 S.W.3d 871 (Ky. 

2012).  
 

Opinion by Justice Venters.  All sitting, All Concur. Criminal; accomplice 
to robbery, burglary, and assault.  Questions Presented – Proper 
accomplice instructions to robbery, burglary, and assault; assessment of 
costs on an indigent/poor person.  Held – (1) instruction arguments 
unpreserved pursuant to RCr 9.54(2); (2) for complicity to the act crimes 
an accomplice who had no knowledge of the aggravating circumstance 
may still be found guilty of a confederate's aggravated offense, and 
instructions for accomplice to burglary and robbery properly reflected this; 
(2) for a complicity to the act crime, such as assault, an accomplice is 
criminally liable based upon his individual mens rea; and thus the proper 
conviction for the accomplice/defendant may vary from the proper 
conviction for the principal; accomplice/defendant's criminal liability 
depends upon whether his mens rea was intentional, aggravated 
wantonness; simple wantonness; or reckless; (3) a poor person may not 
be assessed court costs; remanded for application of proper standard. 

 
II. FAMILY LAW 
 

Lee v. George, 2011-SC-000265-MR, 369 S.W.3d 29 (Ky. 2012).  
 
Opinion of the Court.  All sitting.  Appellant asked for a writ of mandamus or 
prohibition requiring the trial judge to disqualify himself from further involvement 
in the case because of his alleged bias against Appellant.  The Appellant also 
asked that the guardian ad litem and opposing counsel be disqualified because, 
he claimed, they engaged in fraud and conspiracy against him.  The Court of 
Appeals had denied the writ and the Supreme Court affirmed that decision. The 
Appellant was not entitled to the writ under either of the two categories for such 
relief. First, the family court clearly has subject-matter jurisdiction to hear divorce 
cases and the power to issue and enforce orders related to such cases.  Second, 
Appellant has the right to appeal all final rulings of the trial court, all in the 
ordinary appellate course.  His alleged harm – that he did not have custody of his 
children and that his visitation time with them was more limited than what he 
thought he deserved – was not the kind of injury that justified the issuance of an 
extraordinary writ.  The Supreme Court also concluded that the Appellant was 
not entitled to a writ barring the trial court from requiring him to post a bond 
before filing pleadings in the future because he did not request the relief or state 
the grounds for that relief with sufficient specificity to allow the Court to 
definitively state its basis for granting or denying. Justice Noble issued a 
concurring opinion joined by Justice Scott in which she agrees that the Appellant 
did not request that the bond order being vacated with sufficient particularity but 
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states that it is clear to her that the Appellant did intend for the Court to set aside 
the bond order. 

 
III. TORTS 
 

A. Childers v. Geile, 2009-SC-000790-DG, 367 S.W.3d 576 (Ky. 2012).  
 

Opinion of the Court by Justice Noble.  All sitting.  Tanya and Jeffrey 
Childers filed suit claiming intentional infliction of severe emotional 
distress from a physician's alleged mishandling of a pregnancy. 
Specifically, the physician was alleged to have told the woman she had 
miscarried when she had not yet done so and to have prescribed drugs 
that could have a negative effect on the fetus.  The woman miscarried a 
few days later. The trial court granted summary judgment for the 
physician.  The Supreme Court held that the facts establish that summary 
judgment is proper because the doctor's conduct was properly the subject 
of a traditional tort claim, namely, medical malpractice.  Because the tort 
of outrage, also known as intentional infliction of emotional distress, was 
meant only to be a gap-filler, it cannot be maintained when such a 
traditional claim is available for the same set of facts. 

 
B. Benningfield ex rel. Benningfield v. Zinsmeister, 2009-SC-000660-DG, 

367 S.W.3d 561 (Ky. 2012).  
 

Opinion of the Court by Justice Noble.  All sitting.  Laurie Benningfield 
filed suit on behalf of her son, Brandon Benningfield, for injuries sustained 
by a dog attack against the landlords of the dog's owners.  The suit 
alleged that the landlords were statutory owners under KRS 258.095(5) 
and thus were strictly liable for the attack under KRS 258.234(4).  The 
trial court granted summary judgment for the landlords. The Supreme 
Court held that a landlord can be the statutory owner of a tenant's dog for 
the purposes of liability under certain circumstances, but that any such 
liability extends only to injuries caused on or immediately adjacent to the 
premises.  For that reason, the landlord in this case was liable under the 
statutes because the attack occurred off the premises.  Justice Schroder 
issued a dissenting opinion but concurred in the result, in which Justice 
Scott joined, stating that Kentucky's dog bite statutes have never 
considered the landlord an "owner" of a tenant's dog.  Justice Minton 
issued an opinion that concurs in part but dissents as to the result, in 
which Justice Venters joined, stating that a landlord whose tenant's dog 
injures a third party can be held liable under general negligence principles 
even when the injury occurs off the leased property.  Justice Venters 
issued an opinion concurring in part but dissenting as to the result, in 
which Justice Minton joined, stating that he disagrees with the conclusion 
to confine the area "about" the property to the land "so close [to the 
subject property] as to be within [a person's] immediate physical reach" of 
the property. 
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C. Hall v. Mortgage Electronic Registration Systems, Inc., 2010-SC-000559-
DG, 2012 WL 2362358 (Ky. Jun. 21, 2012).  

 
Opinion of the Court by Justice Scott, in which Minton, C.J.; Abramson, 
and Cunningham, JJ., concur.  Schroder, J., dissents by separate opinion 
in which Noble and Venters, JJ., join.  Appellant owned a tract of property 
on which he executed a mortgage with Appellee.  After Appellant satisfied 
the mortgage in full, Appellee attempted to release the mortgage in the 
county clerk's office, but failed to do so effectively due to a simple 
scrivener's error, of which Appellant was aware.  Appellant subsequently 
secured another mortgage on the property with a different financial 
institution which notified Appellee that the original mortgage had not been 
released.  Five months later, Appellant filed a civil action to obtain a 
release of the original mortgage, also claiming statutory damages 
pursuant to KRS 382.365. The trial court found that Appellant's notice to 
Appellee was misleading, that Appellee therefore had "good cause" under 
the statute not to file a new release, and concluded that Appellant was 
therefore not entitled to statutory damages. The Court of Appeals 
affirmed.  The Supreme Court likewise affirmed, holding that, in certain 
circumstances, human error can form the basis upon which "good cause" 
exists for failure to timely release a lien under KRS 382.365, and under 
the totality of the circumstances, Appellee had established this "good 
cause" requirement. 

 
D. Lofton v. Fairmont Specialty Ins. Managers, Inc., 2010-SC-000749-DG, 

367 S.W.3d 593 (Ky. 2012).   
 

Opinion of the Court by Justice Cunningham.  All sitting; all concur.  
Appellant was an attorney who represented a plaintiff in a personal injury 
action under a contingency fee agreement.  Appellant withdrew from 
representation after the plaintiff client refused to accept a pre-trial 
settlement offer.  Appellant cited the extreme differences of opinion 
regarding the value of the case as the reason for his withdrawal.  The 
plaintiff then obtained new counsel and accepted a settlement offer for 
the same amount as the previous offer she had rejected. Appellant filed 
an attorney's lien for the hours he had worked on the case and a 
complaint in McCracken Circuit Court seeking recovery of his attorney 
fees under quantum meruit.  The trial court declined to award attorney 
fees, finding that Appellant had breached his contract with the client, but 
awarded him funds to cover his expenses from the representation.  The 
Court of Appeals affirmed the trial court. 
 
The Supreme Court held that in cases where an attorney has withdrawn 
from representing a client under a contingency fee contract, recovery 
under quantum meruit may be permitted only where there is "good 
cause."  The Court further held that "good cause" to recover a quantum 
meruit fee is a high standard and requires a showing greater than the 
"good cause" necessary to withdraw from representation of a client.  
Whether there is "good cause" to justify the award of a quantum meruit 
recovery is to be determined on a case-by-case basis.  The Supreme 
Court affirmed the Court of Appeals decision, holding that a disagreement 
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with a client over whether to accept a settlement offer was not sufficient 
"good cause." 

 
E. Smith v. Williams, 2010-SC-000332-DG, 2012 WL 2362336 (Ky. Jun. 21, 

2012).  
 

Opinion of the Court by Justice Schroder, reversing and remanding.  All 
sitting; all concur. Partition action for sale of jointly held real estate.  
Parties opposing sale raised as defense existence of an oral buy/sell 
agreement between the co-tenants. Held:  Statute of frauds, KRS 
371.010(6), prevented enforcement of alleged oral buy/sell agreement in 
the absence of fraud or an equitable claim, neither of which existed in this 
case. 

 
F. Karem v. Bryant, 2010-SC-000375-DG, 370 S.W.3d 867 (Ky. 2012).  
 

Opinion of the Court, reversing and remanding.  All sitting; all concur.  
Held: District court acted within its jurisdiction, pursuant to KRS 387.520 
and KRS 24A.120, when it issued an order requiring a guardian to provide 
all financial records related to a court-ordered accounting and to make 
restitution to a guardianship account. 

 
G. Bidwell v. Shelter Mut. Ins. Co., 2010-SC-000560-DG, 367 S.W.3d 585 

(Ky. 2012).  
 

Opinion of the Court by Justice Scott.  All sitting.  All concur.  Appellant 
was seriously injured when the automobile in which she was riding as a 
passenger was in an accident.  The car's driver was not its owner, but a 
permissive user. Appellant submitted her claim to Appellee, the car 
owner's insurance company, for $250,000 – the amount listed on the 
policy's Declarations page as the limit for bodily injury liability.  Appellee 
claimed that the permissive user step-down provision located within the 
policy, but not on the Declarations page, limited her claim to $25,000.  
Appellant filed for a declaratory judgment, asking the circuit court to 
declare the step-down provision unenforceable.  The circuit court entered 
summary judgment for Appellee, and the Court of Appeals affirmed.  The 
Supreme Court reversed and remanded, holding that the specific 
provision at issue violated the doctrine of reasonable expectations. 

 
IV. WORKERS' COMPENSATION 
 

Audi of Lexington v. Elam, 2011-SC-000449-WC, 367 S.W.3d 598 (Ky. 2012).  
 
Opinion of the Court.  All sitting.  All concur.  Elam worked as a car salesman. He 
sustained a work-related back injury in 2005 when the vehicle in which he 
accompanied a customer on a test drive was rear-ended while traveling at 
approximately 50 miles per hour on an interstate highway.  His prior medical 
history included longstanding treatment for a herniated disc and degenerative 
disc disease.  Drs. Kriss and Lockstadt agreed that he had a 5 percent 
permanent impairment rating immediately before the injury.  In 2007, Dr. Kriss 
apportioned "63 percent of the total lumbar causation" to pre-existing 
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degenerative disc disease and the remaining 37 percent to the accident.  He 
assigned an 8 percent impairment rating in 2008, attributing a 3 percent 
impairment rating to the effects of the accident.  Dr. Lockstadt performed lumbar 
fusion surgery for the injury's effects in 2009 and assigned a 21 percent 
impairment rating when Elam reached maximum medical improvement. 
 
The ALJ found the surgery to be work-related; relied on Dr. Lockstadt with 
respect to Elam's present impairment rating; and relied on Dr. Kriss to apportion 
37 percent of the 21 percent impairment rating, i.e., 7.77 percent, to the injury.  
The Workers' Compensation Board reversed, convinced that the ALJ erred by 
basing Elam's income benefits on a permanent impairment rating that no medical 
expert assigned using the AMA Guides. The Court of Appeals and Supreme 
Court affirmed, rejecting the employer's argument that the ALJ exercised a fact-
finder's discretion to infer reasonably that a progression of the pre-existing 
degenerative condition contributed in the same proportion to causing Elam's 
present impairment rating as it did to causing the impairment rating that Dr. Kriss 
assigned in 2008. The Supreme Court noted the absence of any medical 
testimony to support such an inference after the fusion surgery and the absence 
of any medical testimony that the Guides authorize the apportionment of an 
impairment rating in the manner employed by Dr. Kriss. 

 
V. ATTORNEY DISCIPLINE 
 

A. Deters v. Kentucky Bar Ass'n., 2012-SC-000344-KB, 2012 WL 2362595 
(Ky. Jun. 15, 2012).  

 
Opinion and Order.  All sitting; all concur. Deters applied for reinstatement 
following a sixty-one day suspension from the practice of law.  The 
Character and Fitness Committee of the Kentucky Office of Bar 
Admissions recommended approval of the application, subject to certain 
conditions. The Board of Governors recommended disapproval of the 
application, noting that Deters failed to prove his conduct while under 
suspension showed him to be worthy of the trust and confidence of the 
public or that he appreciated the wrongfulness of his misconduct. The 
Court agreed with the recommendation of the Character and Fitness 
Committee and reinstated Deters to the practice of law. 

 
B. Myles v. Kentucky Bar Ass'n., 2009-SC-000139-KB, 366 S.W.3d 919 (Ky. 

2012).  
 

Opinion and Order.  All sitting; all concur. In 2009, Myles admitted to 
violating several ethical provisions and was suspended from the practice 
of law for 181 days, with thirty days to serve and the remaining 151 days 
probated for a period of five years, on condition that he receive no other 
disciplinary charges during the period of his probation.  Approximately 
three years into his probation, the KBA moved the Court to issue a show 
cause order after Myles failed to respond to a bar complaint and the 
Inquiry Commission filed a disciplinary charge against Myles. Myles failed 
to respond to the Court's show cause order.  Accordingly, the Court 
granted the KBA's motion and imposed the remainder of Myles' probated 
suspension. 
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C. Kentucky Bar Ass'n. v. House, 2012-SC-000183-KB, 366 S.W.3d 927 

(Ky. 2012).  
 

Opinion and Order.  All sitting; all concur. House was charged with 
violating seven different ethical rules in the course of representing a 
client.  After a disciplinary hearing, the trial commissioner recommended 
that House be permanently disbarred.  House did not file a notice of 
appeal, and the Court adopted the order and recommendation of the trial 
commissioner, permanently disbarring House from the practice of law. 
 

D. Kentucky Bar Ass'n. v. McDonner, 2012-SC-000196-KB, 367 S.W.3d 603 
(Ky. 2012).  

 
Opinion and Order.  All sitting; all concur.  McDonner was under a sixty 
day suspension but continued to represent clients, then failed to contact 
said clients. A complaint was filed and McDonner failed to respond.  The 
Board recommended a 181 day suspension and the court adopted the 
order and recommendation of the Board. 

 
E. Kentucky Bar Ass'n. v. Niemi, 2012-SC-000226-KB, 366 S.W.3d 921 (Ky. 

2012).   
 

Opinion and Order. All sitting; all concur. Respondent agreed to represent 
client in worker's compensation claim then failed to communicate with 
client.  Client filed a complaint with Bar office.  Respondent failed to reply 
to inquiries from the Bar Counsel's office and a default order was entered 
recommending suspension for thirty days, attend the EHEP, and pay 
costs. The Court adopts the recommendations of the Board. 

 
F. Kentucky Bar Ass'n. v. Cawood, 2012-SC-000237-KB, 366 S.W.3d 923 

(Ky. 2012).   
 

Opinion and Order, suspending Respondent from the practice of law for 
181 days. All sitting; all concur.  Held:  Attorney's failure to maintain client 
funds and failure to respond to the KBA's requests for information 
warranted a suspension from the practice of law for 181 days and 
payment of costs. 

 
G. Greene v. Kentucky Bar Ass'n., 2012-SC-000283-KB, 390 S.W.3d 102 

(Ky. 2012).   
 

Opinion and Order, Greene pled guilty to a class D felony and admitted to 
ethical violations stemming from the charges.  He requested to resign 
under terms of permanent disbarment, which the court granted.  
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H. Smith v. Kentucky Bar Ass'n., 2012-SC-000301-KB, 366 S.W.3d 925 (Ky. 
2012).   

 
Opinion and Order, Smith admitted to ethical violations relating to three 
different bar complaints filed against him.  He requested to resign under 
terms of permanent disbarment and the court granted the motion. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS  
AUGUST 2012 

 
 
 
I. ARBITRATION 

 
A. Schnuerle v. Insight Communications, Company, L.P., 2008-SC-000789-

DG; 2009-SC-000390-DG, 376 S.W.3d 561 (Ky. 2012).  
 

Opinion by Justice Venters. All sitting.  Minton, C.J., Abramson, 
Cunningham and Scott, JJ., concur.  Schroder, J., concurs in part and 
dissents in part by separate opinion in which Noble, J., joins. 
Civil/Arbitration.  Questions Presented – (1) does Kentucky law rather 
than New York law govern construction of internet service agreement 
notwithstanding a New York choice of law provision in agreement; (2) is 
agreement's ban on class action litigation enforceable under federal 
arbitration law; (3) is the general arbitration clause procedurally uncon-
scionable; is (4) general arbitration clause substantively unconscionable; 
and (5) is confidentiality provision in arbitration clause substantively 
unconscionable.  Held: (1) Kentucky law rather than New York law 
governs construction of internet service agreement notwithstanding a 
New York choice of law provision in agreement because customers 
executed agreements in Kentucky, Kentucky had a substantial interest in 
the protection of its residents in the area of commercial transactions, one 
of the principal claims arose under the Kentucky Consumer Protection 
Act, and New York had no discernible connection or interest in the subject 
matter of the litigation.; (2) agreement's ban on class action litigation is 
not enforceable under federal arbitration law pursuant to AT &T Mobility 
LLC v. Concepcion, 131 S.Ct. 1740 (2011); (3) the general arbitration 
clause was not procedurally unconscionable because its terms were 
reasonably disclosed; (4) the general arbitration clause is not 
substantively unconscionable; and (5) the  confidentiality provision in the 
arbitration clause is substantively unconscionable because provision in 
effect favored internet service provider as a repeat participant in the 
arbitration process, and provider failed to identify any practical social 
utility to the provision. 

 
B. Ping v. Beverly Enterprises, Inc., 2010-SC-000558-DG, 376 S.W.3d 581 

(Ky. 2012).  
 

Opinion of the Court by Justice Abramson.  All sitting; all concur.  The 
nursing- home Defendant in a tort action brought by the estate of a former 
resident moved to enforce an arbitration agreement signed at the same 
time as the resident's admissions agreement by the resident's attorney-in-
fact, her daughter.  The trial court concluded that the resident's daughter 
had not had authority to agree to arbitration and denied the motion.  The 
Court of Appeals reversed.  Reversing the Court of Appeals' decision and 
reinstating the trial court's denial, the Supreme Court held that the 
daughter's authority under a durable power of attorney to make financial 
and health care decisions for her mother did not extend to an optional 
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arbitration agreement and that the agreement was not otherwise 
enforceable under theories of apparent authority, equitable estoppel, or 
third-party beneficiary.  The Court also held that even if the arbitration 
agreement had been valid, it would not have applied to the claims brought 
by the deceased resident's wrongful death beneficiaries. 

 
II. ATTORNEY'S FEES 

 
A. B. Dahlenburg Bonar, P.S.C. v. Waite, Schneider, Balyess & Chesley Co., 

L.P.A., 2010-SC-000087-DG, 373 S.W.3d (Ky. 2012).   
 

Opinion of the Court by Justice Cunningham.  Justices Noble and 
Schroder not sitting; all concur.  Where attorney voluntarily withdraws 
from representation, and no good cause exists for said withdraw, the 
attorney is not entitled to fees, either by contract or under a quantum 
meruit calculation.  This rule applies when the attorney's fee agreement is 
directly with a client, as well as a fee-splitting agreement with co-counsel. 

 
B. Cunningham v. Whalen, 2010-SC-000564-DG; 2011-SC-000174-DG, 373 

S.W.3d 438 (Ky. 2012).  
 

Opinion of the Court by Justice Schroder.  All sitting; all concur.  Held:  (1) 
City did not violate Open Meetings Act (KRS 61.800 et seq.) when it 
discussed settlement of a pending lawsuit related to zoning in private, 
where the City voted to approve the settlement and passed the zone 
change ordinance at public meetings; (2) City did not violate residents' 
due process rights in approving the settlement. 

 
C. State Farm Mut. Auto. Ins. Co. v. Baldwin, 2010-SC-000144-DG; 

Reynolds v. Safeco Ins. Co. of Illinois, 2010-SC-000665-DG, 373 S.W.3d 
424 (Ky. 2012).  

 
Opinion of the Court by Chief Justice Minton.  All sitting.  Abramson, 
Cunningham, Noble, Schroder, and Venters, JJ., concur. Scott, J., 
concurs with statement.  James Baldwin and Ronda Reynolds allegedly 
sustained injuries in separate highway incidents after objects came loose 
from unidentified vehicles and collided with their vehicles.  A plastic sheet 
flew from an unknown truck and wrapped itself on the front of Baldwin's 
vehicle.  And, in Reynolds's case, a sheet of ice broke free from an 
unknown tractor-trailer and struck her vehicle.  Both Baldwin and 
Reynolds sought uninsured motorist (UM) coverage for hit-and-run 
accidents through their automobile insurance policies.  Baldwin's State 
Farm policy provided coverage when an uninsured motor vehicle "strikes" 
the insured vehicle.  And Reynolds's Safeco policy covered damages 
when an uninsured motor vehicle "hits" the insured vehicle.  The Supreme 
Court held that the "strike" and "hit" requirements in State Farm's and 
Safeco's UM clauses are satisfied if the uninsured vehicle, or an integral 
part it, makes physical contact with the insured's vehicle; or if the 
uninsured vehicle exerts force upon an intermediate object, which then 
makes physical contact with the insured's vehicle in a chain-reaction 
accident.  The Court determined that neither the uninsured vehicles nor 
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integral parts of them struck or hit Baldwin's or Reynolds's vehicles. Nor 
did the uninsured vehicles cause the plastic sheet or ice to strike or hit the 
insured vehicles by exerting force upon them.  So the impact 
requirements in the UM clauses of Baldwin's and Reynolds's insurance 
policies were not met. 

 
III. CRIMINAL LAW 

 
A. King v. Commonwealth, 2011-SC-000110-TG; 2011-SC-000151-TG, 374 

S.W.3d 281 (Ky. 2012).   
 

Opinion of the Court by Justice Scott.  All sitting; all concur.  Appellant 
appealed his convictions in two separate cases, one of which involved a 
severed trial.  The cases were consolidated in the Supreme Court to be 
heard alongside each other. Appellant assigned five allegations of error 
between the three trials.  The Supreme Court affirmed his convictions in 
two of the trials, but reversed his conviction for Possession of a 
Controlled Substance, holding that he was improperly denied his right to 
proceed pro se.  The Court also addressed two issues that were likely to 
recur upon remand.  First, it noted that because the case was being 
remanded for a new trial, if Appellant was again found guilty he was 
permitted to invoke the as-amended penalty for first-degree possession of 
a controlled substance.  Second, the Court noted that if on remand 
Appellant was again convicted of possession of a controlled substance, 
pursuant to KRS 532.110(3) any sentence imposed thereon must run 
consecutively to his sentence for escape – even if it results in an 
aggregate sentence of more than twenty years. 

 
B. Jacobsen v. Commonwealth, 2011-SC-000108-MR, 376 S.W.3d 600 (Ky. 

2012).  
 

Opinion of the Court by Justice Abramson.  All sitting; all concur.  
Identified by two eye-witnesses of the crime, Defendant was convicted of 
robbing at gun point the manager of a Cash Advance store.  He was 
sentenced as a second-degree persistent felony offender to a maximum 
term of thirty years in prison. 
 
Upholding the conviction and the sentence, the Supreme Court held (1) 
that the photo-array shown to the eyewitnesses was not improperly sug-
gestive; (2) that the trial court properly limited penalty range questioning 
during voir dire to the indicted offense; (3) that the Commonwealth's 
reference to the alleged gun during voir dire did not require a mistrial; (4) 
that the Commonwealth's duly corrected mis-statement of the evidence 
during closing did not require a mistrial; and (5) that a mistrial during the 
original penalty phase did not require a retrial of the Defendant's guilt. 

 
C. Commonwealth v. Reed, 2011-SC-000111-DG, 374 S.W.3d 298 (Ky. 

2012).  
 

Opinion of the Court by Justice Schroder.  All sitting; all concur.  Held:  (1) 
Trial court improperly imposed a felony fine on an indigent defendant; (2) 
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The improper fine could be reversed without invalidating the defendant's 
and the Commonwealth's valid plea agreement, because the imposition of 
the fine was not part of the agreement, but rather was left to the discretion 
of the trial court. 

 
D. Swan v. Commonwealth, 2011-SC-000085-MR; Owens v. Commonwealth, 
 2011-SC-000086- MR, 384 S.W.3d 77 (Ky. 2012).  
 

Opinion of the Court by Justice Noble.  All sitting.  Minton, C.J.; 
Abramson, and Venters, JJ., concur.  Cunningham, J., concurs in result 
by separate opinion in which Scott, J., joins.  Schroder, J., concurs in part 
and dissents in part by separate opinion.  Appellants Marcus D. Swan 
and D'Andre Owens were tried and convicted of multiple crimes related to 
a violent home invasion they carried out in 2008 in which they stole 
money and threatened to kill the home's inhabitants, one of whom they 
ultimately shot and one of whom they threatened to rape and sodomize. 
 
The two appellants were tried together and the jury found Swan guilty of 
four counts of first-degree robbery, one count of first-degree burglary, two 
counts of first-degree assault, six counts of first-degree wanton 
endangerment, and one count of tampering with physical evidence. He 
was sentenced to the statutory maximum of seventy years.  Owens was 
convicted of the same charges under a complicity theory, with the addition 
of one count of attempted first-degree sodomy as a principal.  He was 
sentenced to the statutory maximum of seventy years. 
 
The Court affirmed all of Swan's convictions and sentence in their 
entirety.  The Court reversed Owens's conviction for first-degree wanton 
endangerment because the trial court erred in not granting a directed 
verdict on that charge because no reasonable jury could have found that 
the victim was exposed to the level of danger required in the statute. The 
Court also reversed Owens's first-degree assault conviction because he 
was entitled to, and did not receive, an instruction on second-degree 
assault.  Owens's other convictions and overall sentence are affirmed and 
his case is remanded to the trial court for correction of his judgment. 
 
Cunningham, J., concurs in result and notes that the Commonwealth's 
strategy during closing argument of suggesting the jury should sentence 
the defendant to the statutory maximum sentence was appropriate. 
 
Schroder, J., concurs in part and dissents on the grounds that the trial 
court did not err in denying Owens's motion for a directed verdict on the 
charge of first-degree wanton endangerment. 

 
E. Commonwealth v. Abnee, 2011-SC-000507-DG, 375 S.W.3d 49 (Ky. 

2012).  
 

Opinion by Justice Venters.  All sitting; all Concur; Criminal; Questions 
presented: (1) did allegation that the defendant's criminal record was in 
the jury room during jury deliberations raise a sufficient issue to merit 
further inquiry into whether the defendant was entitled to a new trial; and 
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(2) was purported juror's unsworn, unverified, uncorroborated letter 
sufficient to warrant an evidentiary hearing on motion for a new trial.  
Held: (1) purported juror's allegation that defendant's criminal record was 
left where jury could see it involved an overt act of misconduct by which 
an extrinsic source of information was alleged to have corrupted the 
deliberation process which may entitle a defendant to a new trial, but (2) 
purported juror's unsworn, unverified, uncorroborated letter was 
insufficient to warrant an evidentiary hearing on motion for a new trial. 

 
F. Caudill v. Commonwealth, 2011-SC-000119, 374 S.W.3d 301 (Ky. 2012).  
 

Opinion of the Court Reversing and Remanding.  All sitting; all concur. 
Criminal; murder, wanton endangerment.  Questions presented:  1) 
whether there was insufficient proof to support a charge of murder 
because the Commonwealth failed to establish, beyond a reasonable 
doubt, that the Appellant was not privileged to act in self-defense; and (2) 
whether certain conduct of the Commonwealth Attorney during his cross-
examination of Appellant amounted to reversible prosecutorial 
misconduct.  Held:  (1) witness's testimony provided sufficient evidence 
from which a reasonable juror could find Appellant guilty of murder; but 
(2) improper conduct during the Commonwealth Attorney's cross- 
examination, including  statements made by the prosecutor concerning 
his personal opinion of the "duties" of neighbors and a line of questioning 
which suggested that the Appellant had a duty to retreat when confronted 
by the victim on Appellant's property, constituted reversible prosecutorial 
misconduct. The Court reversed the judgment of the Breathitt Circuit 
Court as to Appellant's convictions for murder and three counts of wanton 
endangerment, and remanded for further proceedings. 

 
G. Fagan v. Commonwealth, 2010-SC-000791-MR, 374 S.W.3d 274 (Ky. 

2012).  
 

Opinion of the Court by Chief Justice Minton.  All sitting; all concur.  
Anthony Wayne Fagan removed over $30,000 worth of cable from the 
locomotives.  The cost of repair for the locomotives totaled over 
$400,000.  A circuit court jury convicted Fagan of theft by unlawful taking 
over $10,000 and three counts of first-degree criminal mischief.  The trial 
court sentenced Fagan to a total of twenty years' imprisonment and 
ordered him to pay a total of $181,264 in restitution to the victims. The 
judgment awarded Fagan 305 days of jail-time credit for time served.  
More than 10 days after rendering the judgment the trial court amended it 
by decreasing Fagan's jail-time credit to 174 days.  On review, the 
Supreme Court held that Fagan's convictions for theft by unlawful taking 
over $10,000 and first-degree criminal mischief did not violate double 
jeopardy because each conviction required proof of a fact that the other 
conviction did not.  The Court also held that the $100,000 cap on 
restitution found in KRS 533.030(3) was not applicable to the trial court's 
imposition of restitution because the court did not sentence Fagan to 
probation or conditional discharge.  But the Court vacated the trial court's 
amended judgment and remanded to the trial court to reinstate the final 
judgment as originally entered. Because there was no indication in the 
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record about how the error in jail-time credit came to be, the jail- time 
credit mistake was presumed a judicial error.  So the trial court erred by 
amending the final judgment outside of the ten-day time frame provided 
by Kentucky Rules of Civil Procedure (CR) 59.05. 

 
H. Chavies v. Commonwealth, 2011-SC-000140-MR, 374 S.W.3d 313 (Ky. 

2012).  
 

Opinion of the Court, reversing and remanding.  All sitting; all concur.  
Held: Egregious amount of inadmissible character evidence in violation of 
KRE 404(a) and (b), combined with improper bolstering of alleged victims' 
testimony rose to the level of palpable error.  Reversed and remanded for 
new trial. 

 
I. Bolton v. Irvin, 2010-SC-000520-DG, 373 S.W.3d 432 (Ky. 2012).   
 

Opinion of the Court by Justice Schroder.  Minton, C.J.; Abramson, 
Cunningham, and Venters, JJ., concur.  Scott, J., concurs in part and 
dissents in part by separate opinion in which Noble, J., joins.  Held:  (1) 
Issue of a whether a district court improperly increased bail in a felony 
case is one capable of repetition, yet evading review, and is therefore not 
moot; (2) District court may increase the amount of a defendant's bail in a 
felony case following a preliminary hearing, where the only change in 
circumstances is the district court's finding of probable cause, because a 
reconsideration of bail following a finding of probable cause is authorized 
by RCr 3.14(1). 

 
IV. WORKERS' COMPENSATION 

 
A. Tudor v. Industrial Mold & Machine Co., Inc., 2011-SC-000589-WC, 375 

S.W.3d 63 (Ky. 2012).  
 

Opinion of the Court.  All sitting; all concur.  This appeal concerned the 
method for excluding impairment from a non-compensable disability when 
calculating a worker's permanent partial disability benefit under the post-
1996 version of KRS 342.730(1)(b).  The ALJ relied on Transport Motor 
Express, Inc. v. Finn, 574 S.W.2d 277 (Ky. 1978), to calculate a benefit 
based on the entire post-injury impairment rating; then subtracted an 
amount equal to a benefit based on the claimant's pre-existing impairment 
rating; and awarded benefits based on the remainder.  Reversing, the 
Board determined that the present version of KRS 342.730(1)(b) requires 
the calculation of income benefits to be based only on the permanent 
impairment rating caused by the injury being compensated.  The Court of 
Appeals affirmed. 
 
On appeal, the Supreme Court affirmed, holding that "KRS 342.730(1)(e) 
is unambiguous."  The Court noted that the statute "prohibits 'impairment' 
from non-work-related disabilities to be considered when determining not 
only the extent of the worker's disability but also whether the worker's 
benefits will extend for 425 or 520 weeks."  Unlike the statutes at issue in 
Transport Motors, the post-1996 versions of KRS 342.730(1)(b)-(e) do not 



 

17 

require "compensation" for non-work-related disability to be excluded from 
an award.  Rather, the statute prohibits "impairment" from a non-work- 
related disability from being considered when selecting the permanent 
impairment rating caused by an injury; when calculating the disability 
rating and permanent partial disability benefit; and when determining the 
duration of the benefit. 

 
B. Greg's Const. v. Keeton, 2011-SC-000605-WC, 385 S.W.3d 420 (Ky. 

2012.  
 

Opinion of the Court.  All sitting; all concur.  Keeton sustained a work-
related hearing loss.  An ALJ determined that KRS 342.7305(4) placed 
the entire liability for income and medical benefits on Greg's Construction, 
the employer with whom he was last injuriously exposed to hazardous 
noise.  The Board and the Court of Appeals affirmed.  On appeal, Greg's 
argued that Keeton failed to prove an injury attributable to his employment 
with Greg's or to prove that the employment represented his last injurious 
exposure.  Greg's also argued that KRS 342.7305(4) does not preclude 
apportioning liability among employers where the evidence permits. 
 
The Supreme Court affirmed, holding that the record contained 
substantial evidence that audiograms and other testing revealed a pattern 
of hearing loss compatible with that caused by hazardous noise exposure 
and contained substantial evidence that the claimant sustained repetitive 
exposure to hazardous noise in the workplace, including his final 
employment with Greg's. The Court also held that the legislature had 
clearly indicated its intent to place liability on the claimant's last employer 
based on the language in KRS 342.7305(4), which states that "the 
employer with whom the employee was last injuriously exposed to 
hazardous noise shall be exclusively liable for benefits." 

 
C. James T. English Trucking v. Beeler, 2011-SC-000686-WC, 375 S.W.3d 

67 (Ky. 2012).  
 

Opinion of the Court.  All sitting; all concur.  An ALJ increased the 
claimant's partial disability benefit at reopening and tripled the entire 
income benefit awarded for his injury.  The Board and the Court of 
Appeals affirmed.  On appeal, the employer maintained that the ALJ erred 
by disregarding undisputed medical evidence when finding increased 
impairment at reopening and by tripling the entire partial disability benefit.  
The Supreme Court affirmed, holding that the ALJ did not err because 
substantial evidence supported the finding of increased impairment as 
well as the finding that the claimant lacked the physical capacity at 
reopening to perform the type of work performed at the time of his injury.  
The combined effects of the impairment present at the time of the initial 
award and the additional impairment present at reopening entitled the 
claimant to triple benefits based on the whole of his disability for the 
balance of the compensable period. 
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D. Arnold v. Toyota Motor Mfg., 2011-SC-000588-WC, 375 S.W.3d 56 (Ky. 
2012).  

 
Opinion of the Court.  All sitting; all concur.  Arnold was awarded TTD 
benefits for his work-related shoulder injury from "the date he stopped 
work, May 10, 2007" until May 8, 2009.  The Board affirmed although the 
claimant never asserted that he was unable to work as of May 10, 2007, 
when he took family medical leave to care for his pregnant wife and 
children because she was ill.  He argued that his gradual injury prevented 
him from working on May 15, 2007. 
 
A divided Court of Appeals reversed on the ground that the opinion failed 
to contain "findings" adequate to make clear whether the ALJ considered 
and understood all of the evidence relevant to the date when TTD began.  
The court remanded the claim with directions to reconsider the issue and 
make additional findings. 
 
On appeal, Arnold argued that the ALJ made findings adequate to 
support the award.  The Supreme Court reversed to the extent that the 
ALJ made the findings of fact required by KRS 342.0011(11)(a).  
However, the Court affirmed to the extent that the ALJ failed to state in 
the opinion that the evidentiary basis for finding that the claimant was not 
at a level of improvement from his injury that would permit a return to 
employment "from the date he stopped work, May 10, 2007." Mindful that 
a worker's entitlement to TTD may or may not begin on that date that a 
gradual injury becomes manifest, The Court remanded the case to the 
ALJ to clarify that portion of the decision. 

 
V. JUDICIAL CONDUCT 
 

Alred v. Com., Judicial Conduct Com'n., 2011-SC-000558-RR, 2012 WL 3000383 
(Ky. Jul. 23, 2012).    
 
Opinion of the Court by Chief Justice Minton.  All sitting.  Noble and Schroder, 
JJ., concur.  Venters, J., concurs by separate opinion in which Abramson, J., 
joins. Cunningham, J., concurs, in part, and dissents, in part, by separate opinion 
in which Scott, J., joins.  Russell D. Alred, Judge of the 26th Judicial Circuit of 
Kentucky, became the focus of a lengthy investigation by the Judicial Conduct 
Commission, culminating in formal charges consisting of twenty allegations of 
misconduct in office.  Following an adversarial hearing on these charges, the 
commission found official misconduct on nine of the charges and ordered Judge 
Alred removed from office.  On review, the Supreme Court held that (1) Judge 
Alred was not denied due process; (2) Judge Alred was not denied his rights 
under the Sixth Amendment; (3) no Commission members were required to 
disqualify; and (4) Judge Alred was given a sufficient opportunity to examine the 
factual information before formal proceedings began.  The Court upheld the 
commission's findings regarding eight counts of misconduct, but reversed the 
commission's findings regarding one count.  The Court found that Judge Alred 
engaged in a pattern of misconduct, displaying disregard for the law and the 
Kentucky Code of Judicial Conduct.  And the Court agreed with the commission 
that there was good cause under Section 121 of the Kentucky Constitution to 
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remove Judge Alred from his judicial office for misconduct, as defined in the 
Kentucky Code of Judicial Conduct. 

 
VI. ATTORNEY DISCIPLINE 

 
A. Kentucky Bar Ass'n. v. Minamyer, 2011-SC-000744-KB, 373 S.W.3d 442 

(Ky. 2012).   
 

Opinion and Order.  All sitting; all concur.  By prior order, the Court had 
imposed reciprocal discipline upon Minamyer based on unprofessional 
conduct in Ohio. The one-year suspension by the Supreme Court of Ohio 
was probated for one year, on the condition that Minamyer adhere to 
conduct set by the court. Minamyer failed to pay the costs associated with 
the Ohio disciplinary proceedings, resulting in the Supreme Court of Ohio 
holding him in contempt, revoking his probation, and suspending him for 
one year.  The Supreme Court of Kentucky held that, although Minamyer 
failed to show sufficient cause why reciprocal discipline should not be 
imposed, he did present several mitigating factors.  Accordingly, the Court 
imposed reciprocal discipline of one year suspension but applied it 
retroactively to the date it was imposed by the Supreme Court of Ohio. 

 
B. Kentucky Bar Ass'n. v. Dixon, 2012-SC-000006-KB, 373 S.W.3d 444 (Ky. 

2012).   
 

Opinion and Order.  All sitting; all concur.  The Court issued a public 
reprimand against Dixon  after finding him guilty of violating SCR 3.130-
1.15(b) for misconduct regarding his attorney escrow account. 

 
C. Kentucky Bar Ass'n. v. House, 2012-SC-000255-KB, 373 S.W.3d 452 

(Ky. 2012).   
 

Opinion and Order.  All sitting; all concur. The Board of Governors 
recommended that House be suspended from the practice of law for 181 
days for violating SCR 3.130-1.3, 3.130-1.4(b), 3.310-1.16(d), 3.130-
8.1(b), and 3.130-8.4(c).  However, because House was permanently 
disbarred from the practice of law in June 2012, the Board's 
recommendation was rendered moot. 

 
D. King v. Kentucky Bar Ass'n., 2012-SC-000300-KB, 377 S.W.3d 541 (Ky. 

2012).   
 

Opinion and Order.  All sitting; all concur.  The Board of Governors 
recommended a public reprimand, subject to certain conditions, based on 
King's admitted violation of SCR 3.130-8.4(b) following his conviction for 
Driving Under the Influence, third offense, and a subsequent conviction 
for driving on a suspended license.  The Court adopted the Board's 
recommendation and issued a public reprimand, with the stipulation that 
the reprimand may convert to a suspension of sixty-one days if King fails 
to adhere to certain conditions, including the requirements that he not 
commit any crimes and that he comply with all terms of his Supervision 
Agreement with the KBA and KYLAP. 
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E. Moeves v. Kentucky Bar Ass'n., 2012-SC-000302-KB, 380 S.W.3d 536 
(Ky. 2012).   

 
Opinion and Order.  All sitting; all concur.  Moeves, again facing charges 
of unprofessional and unethical conduct following a previous suspension 
for unethical conduct, moved the Court to withdraw his membership from 
the KBA under terms of permanent disbarment. Finding Moeves' 
numerous ethical violations to be "appalling and reprehensible conduct," 
the court granted his motion and permanently disbarred Moeves from the 
practice of law in Kentucky. 

 
F. Rochet v. Kentucky Bar Ass'n., 2012-SC-000349-KB, 373 S.W.3d 455 

(Ky. 2012).   
 

Opinion and Order.  All sitting; all concur.  Rochet was suspended from 
the practice of law in December 2009 for non-payment of dues.  In April 
2012 she sought restoration of her membership. The Court found no 
impediment to her restoration and ordered Rochet restored to the practice 
of law in Kentucky. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
SEPTEMBER 2012 

 
 
 
I. CERTIFICATION OF LAW 

 
Commonwealth v. Wilson, 2011-SC-000157-CL, 384 S.W.3d 113 (Ky. 2012). 
 
Opinion of the Court by Justice Cunningham.  All sitting; all concur.  A warrant 
was issued for Defendant's arrest on February 17, 2011 for assault in the fourth 
degree.  The next day, before Defendant was arrested, defense counsel made 
an ex parte request to the district judge to set aside the warrant and issue a 
summons instead.  The request was granted. The county attorney's later 
request for the arrest warrant to be reinstated was denied and Defendant 
eventually pled guilty to the charge. The Supreme Court granted the county 
attorney's certification request to answer whether Kentucky law authorizes an ex 
parte motion by a criminal defendant to vacate or set aside a warrant for his or 
her arrest with no notice or opportunity for the Commonwealth to be heard.  The 
Court held that the answer was an "unequivocal no," holding that SCR 4.300, 
Canon 3B(7), and SCR 3.130-3.5 prohibit an ex parte motion by a criminal 
defendant to vacate or set aside a warrant for his or her arrest with no notice or 
opportunity for the Commonwealth to be heard. 

 
II. CRIMINAL LAW 

 
A. Harris v. Commonwealth, 2011-SC-000001-MR, 384 S.W.3d 117 (Ky. 

2012).  
 

Opinion of the Court by Justice Abramson.  All sitting; all concur.  
Defendant was convicted of murder and sentenced to forty years in 
prison. On appeal, he claimed the trial court erred when it allowed into 
evidence the fact that he owned two guns that were not used to commit 
the crimes, erred when it admitted hearsay testimony from the victim's 
wife, and also erred when it refused to allow him to inform the jury he had 
been tried twice previously for this offense and both prior juries 
deadlocked. Affirming the trial court, the Supreme Court held that the 
admission of the hearsay evidence and the admission of the two guns 
into evidence constituted error, but were harmless error not warranting 
reversal. While the gun evidence should not have been admitted, it was 
repeatedly made clear to the jury that the guns were not the murder 
weapons. As for the hearsay evidence, the Court found that the 
statement, even if reflective of the victim's state of mind, was not 
admissible because his state of mind was not an issue in the case. 
However, the erroneously admitted evidence did not substantially sway 
the verdict. The Court also held that the Defendant was properly 
prohibited from informing the jury that he had been tried twice previously 
and that both juries were deadlocked because such evidence was not 
relevant. 
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B. Barker v. Commonwealth, 2010-SC-000116-DG; Commonwealth v. 

Jones, 2011-SC-000123-DG, 379 S.W.3d 116 (Ky. 2012).  
 

Opinion of the Court by Chief Justice Minton.  All sitting.  Abramson, 
Noble, and Venters, JJ., concur.  Cunningham, J., concurs in result only 
by separate opinion in which Schroder and Scott, JJ., join.  Barker and 
Jones were convicted of various crimes and received probation 
sentences.  Before the expiration of the periods of probation, the 
Commonwealth moved to revoke probation because Barker and Jones 
received new criminal charges.  On appeal, Barker argued that the trial 
court improperly considered his arrest on new felony charges as the sole 
basis for revoking his probation because he had not been convicted on 
those new felony charges.  Jones claimed the trial court erred by failing to 
postpone his probation revocation hearing until after the resolution of his 
new charges. Additionally, Jones argued that the timing of his probation 
revocation hearing erroneously forced him to choose between asserting 
his right against self-incrimination on the new felony charge and 
presenting a complete and meaningful defense to probation revocation.  
On review, the Supreme Court held that (1) the trial court was not 
required to delay probation revocation or modification hearings awaiting 
resolution of the criminal charges that arise during the probationary 
period; (2) when the probationer is faced with probation revocation or 
modification and a criminal trial based upon the same conduct that forms 
the basis of new criminal charges, the probationer's testimony at the 
probation revocation hearing is protected from use at any later criminal 
trial in the state courts of Kentucky; (3) the trial court must advise the 
probationer that any testimony the probationer gives in probation 
revocation hearings that relates to the facts underlying the new charges 
cannot be used as substantive evidence in the trial of the new charges; 
and (4) the probationer's testimony at the revocation hearing can be used 
for impeachment purposes or rebuttal evidence in the trial of the new 
charges; and the trial court shall so advise the probationer. So, in 
Barker's case, the Court affirmed the opinion of the Court of Appeals 
because under the circumstances, the fact that the trial court did not 
inform Barker that he could testify at his own probation revocation hearing 
with limited immunity did not affect his substantial rights or result in a 
manifest injustice.  In Jones's case, the Court also affirmed the Court of 
Appeals on different grounds and remanded Jones's case to the trial 
court for proceedings consistent with this opinion. 

 
C. Roach v. Commonwealth, 2011-SC-000141-DG, 384 S.W.3d 131 (Ky. 

2012).  
 

Opinion of the Court by Justice Abramson.  All sitting; all concur.  
Defendant sought relief from his convictions for murder and robbery in a 
timely motion pursuant to RCr 11.42.  He also sought to amend his 
motion outside the RCr limitations period. Denying relief, the trial court 
ruled that the proffered amendment was barred by limitations and that the 
original motion was meritless. The court of Appeals affirmed. Upholding 
the denial of relief, the Supreme Court held that while RCr 11.42 motions 
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are subject to amendment pursuant to CR 15, to the extent that 
defendant's proffered amendment attempted to raise factually distinct 
claims outside the limitations period, it did not relate back to the original 
motion and so was properly dismissed as untimely. Otherwise, 
defendant's motion was properly denied, since it failed to allege specific 
facts amounting to an RCr 11.42 claim. 

 
D. Commonwealth v. Morseman, 2011-SC-000167-DG, 379 S.W.3d 144 

(Ky. 2012).  
 

Opinion of the Court by Justice Scott.  All sitting; all concur.  Pursuant to 
a plea agreement, Appellee pled guilty to Fraudulent Insurance Acts by 
Complicity (over $300) and was sentenced to a five-year probated 
sentence and ordered to pay restitution to his insurance company in the 
amount of $48,597.02 – the full amount distributed by the insurance 
company after Appellee's house burned down.  In return, the Common-
wealth dropped a Second-Degree Arson charge. 
 
The Court of Appeals vacated the restitution order, holding that KRS 
532.350 and KRS 533.030 only authorized trial courts to award restitution 
for losses incurred as a result of illegal conduct for which a defendant has 
been convicted; because Appellee had not been adjudged guilty of arson, 
he could not be ordered to reimburse the insurance company for amounts 
distributed for property damage. The Supreme Court reversed, holding 
that that a trial court is authorized to order restitution for damages not 
suffered as a direct result of the criminal act(s) for which the defendant 
has been convicted when, as part of a plea agreement, the defendant 
freely and voluntarily agrees to the restitution condition. 

 
E. Sluss v. Commonwealth, 2011-SC-000318-MR, 381 S.W.3d 215 (Ky. 

2012).  
 

Opinion of the Court by Justice Noble.  All sitting; all concur.  Trial court 
convicted Appellant of murder, assault in the first degree, two counts of 
assault in the fourth degree, driving under the influence of intoxicants, 
and tampering. Appellant was sentenced to life imprisonment and 
appealed on sixteen separate grounds. 
 
The Court affirmed the trial court's denial of a directed verdict on 
Appellant's murder count because there was sufficient evidence to allow 
a reasonable jury to find Appellant guilty of murder. The Court also 
examined an issue with two jurors who rendered the guilty verdict. During 
voir dire, the jurors denied knowing anyone involved in the case.  One of 
the jurors denied being a member of the social networking website 
Facebook. Appellant discovered after trial that each juror was "friends" on 
the Facebook site with the mother of the murder victim.  The Court 
concluded that merely being "friends" on a social networking website is 
not sufficient, by itself, to require a juror to be struck for cause. Rather, 
the Court remanded the case to the trial court for the sole purpose of 
conducting a hearing concerning the issue of the two jurors' involvement 
with the victim's mother on Facebook.  
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Additionally, the Court described what measures counsel may use for 
investigating jurors and potential jurors during each phase of trial and the 
process for reporting juror misconduct on social media. The remaining 
issues were abated pending the result of the trial court hearing. 

  
III. EASEMENT USE AND ACCESS 

 
Sawyers v. Beller, 2010-SC-000678-DG, 384 S.W.3d 107 (Ky. 2012).  
 
Opinion of the Court by Justice Schroder.  All sitting.  Abramson, Noble, Scott, 
and Venters, JJ., concur.  Minton, C.J., concurs in part and dissents in part by 
separate opinion in which Cunningham, J., joins.  On discretionary review, the 
single issue was the extent of an easement owner's right to maintain his right-of- 
way and the scope of the limitations that may be imposed thereon.  Appellants 
were the owners of an unrestricted express easement to a right-of-way across 
the Appellees' property. Held: Because the Appellants had an express easement 
to the right-of-way, without any reservations or restrictions, the circuit court's 
order imposing restrictions as to the use of the road and prohibiting the 
Appellants from maintaining the road by paving or rocking it was improper. The 
Court reversed in part the opinion of the Court of Appeals and that part of the 
Allen Circuit Court's judgment that restricted the Appellants' rights to the use and 
maintenance of the right of way. 

 
IV. EDUCATION/STATUTORY RIGHT 

 
Jefferson County Bd. of Educ. v. Fell, 2011-SC-000658-DGE, 391 S.W.3d 713 
(Ky. 2012).  
 
Opinion of the Court by Justice Abramson.  All sitting.  Minton, C.J.; Noble, 
Schroder, and Scott, JJ., concur.  Cunningham, J., dissents by separate opinion 
in which Venters, J., joins.  Venters, J., dissents by separate opinion in which 
Cunningham, J., joins.  Parents of fourteen Jefferson County schoolchildren 
brought suit alleging that KRS 159.070 gave all Kentucky schoolchildren a 
statutory right to attend the school nearest their home.  The circuit court granted 
summary judgment in favor of the Jefferson County Board of Education and 
other associated defendants (collectively JCPS), finding that the right "to enroll" 
in the nearest school did not include the right to attend that school given the 
distinctive meanings of the two words and the particular history of KRS 159.070 – 
the statute had included language to the effect that students could "enroll for 
attendance" until 1990 when "for attendance" was omitted.  The Court of Appeals 
reversed and JCPS sought discretionary review.  The Supreme Court focused on 
the language of KRS 159.070, the differing usage of "enroll" and "attend" in other 
parts of KRS Chapter 159, the legislative history of KRS 159.070 and harmony 
with other statutes as well as consistency with prior law in concluding that there 
was no statutory right to attend the school nearest a student's home.  Student 
assignment is a matter that the General Assembly has long delegated to the 
sound discretion of local school boards and KRS 159.070 cannot be read as a 
statutory limitation on that broad discretion. 
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V. EMPLOYMENT LAW 

Department of Revenue, Finance and Admin. Cabinet v. Wade, 2011-SC-
000095-DG, 379 S.W.3d 134 (Ky. 2012).  
 
Opinion of the Court by Justice Scott.  All sitting; all concur.  Appellee, a state 
employee, was terminated from her employment after a series of events in which 
her pre-termination hearing was continually postponed.  Her employer alleged 
that she had waived her right to a pre-termination hearing by virtue of her 
conduct. The Kentucky Personnel Board, the Franklin Circuit Court, and the 
Court of Appeals all concluded that Appellee had not waived her right to a pre- 
termination hearing, and that her dismissal therefore violated her right to due 
process.  The Supreme Court reversed, holding that Appellee was provided with 
notice of her employer's intent to terminate her and an opportunity to be heard; 
however, she waived that opportunity by deliberately engaging in conduct 
designed to delay the hearing as long as possible. 

 
VI. ESTATE LAW 

 
Griffin v. Rice, 2011-SC-000250-DG, 381 S.W.3d 198 (Ky. 2012).  
 
Opinion of the Court by Justice Abramson.  Minton, C.J.; Schroder and Venters, 
JJ. concur.  Cunningham, J., Dissents by separate opinion. Noble, J., dissents by 
separate opinion in which Cunningham and Scott, J., join.  Kathy and Curtis Rice 
were married approximately four months before separating and filing for divorce. 
While they were separated but still married, Curtis died in a work-related 
accident. Jackie Griffin, Curtis's mother and administratrix of his estate, claimed 
that Kathy was barred by Kentucky Revised Statutes (KRS) 392.090(2) from 
receiving an interest in Curtis's estate. The statute provides that a spouse who 
voluntarily leaves the other and "lives in adultery" forfeits his or her right to and 
interest in the other's estate and property.  Based on Griffin's proof at trial that 
Kathy had sexual intercourse with another man the night prior to Curtis's death, 
the trial court held that Kathy forfeited her interest in Curtis's estate pursuant to 
KRS 392.090(2).  The Court of Appeals reversed, holding the single act of 
adultery engaged in by Kathy prior to Curtis's death was insufficient to constitute 
"liv[ing] in adultery" under the statute.  The Supreme Court affirmed the Court of 
Appeals decision, holding that the statutory language "lives in adultery" requires 
more than a single instance of adultery.  The Court held that while the adulterous 
activity need not be with the same man or woman, it must be periodic or 
recurring, a sustained or notorious activity to constitute "liv[ing] in adultery" under 
the statute. 

 
VII. MEDICAL MALPRACTICE 
 

Hashmi v. Kelly, 2009-000843-DG, 379 S.W.3d 108 (Ky. 2012).  
 
Opinion of the Court by Justice Noble.  All sitting.  Minton, C.J.; Abramson, 
Cunningham, Schroder, and Venters, JJ. concur.  Scott, J., concurs in part and 
dissents in part by separate opinion.  At issue was a discovery violation question 
about the use of deposition testimony of a treating physician, Dr. Johnstone.  At 
trial, Dr. Johnstone's deposition testimony was being offered by Appellant 
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Hashmi as expert testimony about the standard of care.  Appellee asked Dr. 
Johnstone whether Appellant violated the standard of care and he responded, "I 
think it was fine," but his deposition indicated that he had never seen Appellant's 
actual, detailed medical records and did not have them in his possession.  
Instead, he had only reviewed a summary of Appellant's medical records 
prepared by his attorney.  Appellee asked to review what the treating physician 
had reviewed, which was refused as work-product, and thus had no basis to 
cross-examine the doctor. 
 
However, Dr. Johnstone was never specifically identified as an expert witness by 
Appellant going into trial, but had been identified as a trial witness.  Appellee filed 
a motion to exclude the standard of care testimony portion of Dr. Johnstone's 
deposition because he had not been identified as an expert witness and the 
testimony was not admissible because it was not based on decedent's records. 
 
The trial court overruled the motion and allowed Dr. Johnstone's deposition to be 
played in its entirety.  The jury found for the Appellant.  The Court of Appeals 
reversed, simply finding that Appellant had not complied with the language or 
spirit of CR 26, Kentucky's discovery rules. This Court reversed. Although the 
Court found that the trial court erred in allowing that portion of Dr. Johnstone's 
deposition to be played to the jury without providing Appellee notice, such error 
was deemed to be harmless because it amounted to five words uttered in an 
eight day trial. 
 
Scott, J., agreed with the Court that the trial court erred in allowing Dr. 
Johnstone's deposition to be played, but dissented on the ground that the 
testimony may have swayed the jury's verdict, and was therefore not harmless. 

 
VIII. NEGLIGENCE 
 

Wright v. House of Imports, Inc., 2011-SC-000264-DG, 381 S.W.3d 209 (Ky. 
2012).  
 
Opinion of the Court by Justice Scott.  All sitting; Minton, C.J.; Cunningham, 
Noble, Schroder and Venters, JJ., concur.  Schroder, J., also concurs by 
separate opinion. Abramson, J., concurs in result only.  A jury awarded Appellant 
$120,863.75 in his common-law negligence action after he fell down a set of 
stairs at Appellee's retail business establishment. The Court of Appeals reversed 
and remanded for a new trial, holding that the trial court committed palpable error 
in permitting expert testimony of building code violations without instructing the 
jury as to the applicability of the code.  The Supreme Court reversed the Court of 
Appeals' judgment and reinstated that of the trial court.  First, it held that because 
this was a common-law negligence cause of action, and not a negligence per se 
claim, testimony concerning the building codes was irrelevant and therefore 
erroneously admitted.  However, the trial court's failure to instruct the jury on the 
applicability of the building code did not constitute palpable error because the 
allegedly fatal instructions were tendered by the defendant/Appellee.  The Court 
held that "[w]hen a trial court adopts a party's proposed jury instructions, that 
party cannot be heard to complain that its 'substantial rights' have been affected 
by said instructions, nor that a 'manifest injustice has resulted from the error.'" 
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IX. TAX LIENS 

Tax Ease Lien Investments 1 LLC v. Commonwealth Bank & Trust, 2011-SC-
000277-DG, 384 S.W.3d 141 (Ky. 2012).  
 
Opinion of the Court by Justice Scott.  All sitting; all concur.  At issue was 
whether a mortgage lienholder has standing to object to an agreed judgment 
between the mortgagor and the purchaser of the mortgagor's delinquent property 
tax liens.  The Court of Appeals determined that the mortgage lienholder has 
standing to contest the Agreed Judgment, and the Supreme Court affirmed, 
holding that the mortgage lienholder has standing for two reasons.  First, 
KRS426.006 confers standing upon the mortgage lienholder to challenge the 
agreed judgment. Second, the mortgage lienholder has suffered a direct financial 
injury as a result of the agreed judgment. 

 
X. ATTORNEY DISCIPLINE 

 
A. Kentucky Bar Ass'n. v. Edwards, 2012-SC-000142-KB, 377 S.W.3d 557 

(Ky. 2012).   
 

Opinion and Order.  All sitting; all concur.  While acting as co-curator 
managing the financial affairs of his disabled ward, Edwards wrote checks 
to himself totaling $78,000 from his ward's funds; sold his ward's home 
without court approval; failed to file the required accountings with the 
court; and paid himself $20,810 in fees from the ward's funds. The Court 
held that permanent disbarment was the appropriate sanction for 
Edwards, whose actions were "not only a breach of duty to his ward, but 
also his duty to the court and the public."  The Court further held that 
Edward "committed 'an offense greater and broader than a mere injury to 
his client,'" which brought the entire bar into disrepute and severely 
damaged the public trust. 

 
B. Kentucky Bar Ass'n. v. Thornsberry, 2012-SC-000380-KB, 377 S.W.3d 

544 (Ky. 2012).   
 

Opinion and Order, suspending Respondent from the practice of law for 
181 days.  All sitting; all concur.  Held: Respondent's failure to com-
municate with client and failure to respond to the KBA's requests for 
information warranted, considering Respondent's previous discipline, a 
suspension from the practice of law for 181 days. 

 
C. Kentucky Bar Ass'n. v. Brinker, 2012-SC-000386-KB, 377 S.W.3d 553 

(Ky. 2012).   
 

Opinion and Order.  All sitting; all concur.  Brinker was charged with 
violating SCR 3.130-3.4(c), SCR 3.130-8.1(b), and SCR 3.130-8.4(c).  
After Brinker failed to respond to the charges, the matter came before the 
Board of Governors by default. The Board voted unanimously to 
recommend a one-year suspension, based on the current charges and 
previous disciplinary actions for which Brinker's license remains 
suspended. The Court held that the Board's recommendation was 
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consistent with discipline imposed in similar cases and suspended 
Brinker from the practice of law in Kentucky for one year. 

 
D. Kentucky Bar Ass'n. v. Reynolds, 2012-SC-000400-KB, 378 S.W.3d 310 

(Ky. 2012).  
 

Opinion and Order.  All sitting; all concur.  Reynolds pleaded guilty in 
federal court to felony charges arising out of an extortion scheme in which 
he charged exorbitant legal fees to clients facing criminal charges and 
then split the fees with the Whitley County Sheriff, who had procured the 
clients for Reynolds.  Reynolds was immediately suspended from the 
practice of law upon his conviction.  The Board of Governors then moved 
for permanent disbarment from the practice of law in Kentucky.  The court 
adopted the Board's recommendation and permanently disbarred 
Reynolds and ordered him to pay the cost of the proceeding. 

 
E. Kentucky Bar Ass'n. v. Marcum, 2012-SC-000411-KB, 377  S.W.3d 550 

(Ky. 2012).   
 

Opinion and Order.  All sitting; all concur.  Held: Respondent's guilty plea 
to six felony counts for failure to file Kentucky income taxes warranted 
permanent disbarment. 

 
F. Finley v. Kentucky Bar Ass'n., 2012-SC-000465-KB, 378 S.W.3d 313 (Ky. 

2012).   
 

Opinion and Order.  All sitting; all concur.  Finley, a lawyer for Kentucky 
State Government, admitted to breaching the Executive Branch Code of 
Ethics and agreed to pay a $2,000 civil penalty after an administrative 
proceeding before the Executive Branch Ethics Commission. The KBA 
subsequently charged Finley with violating SCR 3.130-8.4(c) for using his 
official position for financial gain. Finley admitted that he violated the 
ethics rule and moved for a public reprimand, without objection from the 
KBA. The Court agreed that a public reprimand was the appropriate 
sanction and granted Finley's motion. 

 
G. Brady v. Kentucky Bar Ass'n., 2012-SC-000478-KB, 377 S.W.3d 546 (Ky. 

2012).   
 

Opinion and Order.  All sitting; all concur.  The Inquiry Commission is-
sued a four-count charge against Brady alleging violations of several 
ethics rules. Brady admitted to all alleged violations and to another Bar 
Complaint filed against him and moved the Court to impose a 181-day 
sentence with 121 days probated for two years and the remaining 60 
days suspended from the practice of law, on the condition that he 
continue his monitoring agreement with KYLAP and that he agree to 
attend the next scheduled Ethics and Professionalism Enhancement 
Program.  The KBA did not object to Brady's motion. The Court granted 
Brady's motion and imposed the requested discipline. 
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H. Brown v. Kentucky Bar Ass'n., 2012-SC-000480-KB, 378 S.W.3d 315 
(Ky. 2012).  

 
Opinion and Order.  All sitting; all concur.  Judgment was entered against 
Brown in Fayette District Court.  After she failed to appear for post-
judgment depositions on two occasions and failed to appear for a 
hearing, the court required her to show cause why she should not be held 
in contempt.  Brown failed to appear for the show cause hearing and was 
subsequently arrested and ordered to post bond.  The court ordered her 
to appear and show cause as to why it should not order the bond money 
to be paid to satisfy the judgment against her and Brown again failed to 
appear.  The Office of Bar Counsel wrote to Brown several times asking 
for an explanation for her failure to follow court orders. Brown failed to 
respond and was served with an Inquiry Commission complaint.  She 
again failed to respond, eventually leading the Inquiry Commission to 
formally charge her.  Brown admitted to the charges and agreed to a 
negotiated sanction of thirty days suspension.  The Court agreed that the 
negotiated sanction was appropriate and imposed the suspension against 
Brown. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS  
OCTOBER 2012 

 
 

 
I. CONSTITUTIONAL LAW 
 

Gingerich. v. Commonwealth, 2011-SC-000379-DGE; Zook v. Commonwealth, 
2011-SC-000380-DGE, 382 S.W.3d 835 (Ky. 2012). 
 
Opinion of the Court by Justice Noble.  All sitting.  Minton, C.J.; Cunningham and 
Schroder, JJ., concur. Venters, J., concurs in result only by separate opinion.  
Scott, J., dissents by separate opinion in which Abramson, J., joins. 
 
Appellants, members of the Old Order Swartentruber Amish, were convicted of 
violating KRS 189.820 for failing to display a reflective sign on their buggies.  
They appealed on the grounds that the statute violates their right to freely 
exercise their religion under the Kentucky Constitution.  The Court of Appeals 
affirmed and this Court granted discretionary review. 
 
The Court found that the statute was constitutional and held that the Kentucky 
Constitution, like the Free Exercise Clause of the First Amendment to the United 
States Constitution as interpreted by the United States Supreme Court, requires 
that a neutral statute of general applicability only meet the "rational basis" 
standard of review because Sections 1 and 5 of the Kentucky Constitution do not 
afford greater protection to freely exercise one's religion than its federal 
counterpart. 
 
Venters, J., concurred in result only on the ground that the Court should not be 
bound by federal jurisprudence when interpreting the Kentucky Constitution.  
Scott, J., dissented on the ground that the Kentucky Constitution provides greater 
protection to freely exercise one's religion than the U.S. Constitution. 

 
II. CRIMINAL 

 
A. Stiger v. Commonwealth, 2008-SC-000864-DG, 381 S.W.3d 230 (Ky. 

2012). 
 

Opinion of the Court by Justice Abramson.  Minton, C.J.; Cunningham, 
Noble, Scott, and Venters, JJ., concur.  Schroder, J., not sitting.  
Defendant pled guilty to several offenses including five counts of first-
degree robbery, a "violent offense" for the purposes of KRS 439.3401, the 
violent offender statute.  Pursuant to the plea bargain, he was sentenced 
as a first-degree persistent felon to concurrent terms totaling twenty years, 
the minimum sentence allowed. Alleging that plea counsel had 
erroneously assured him that he would be eligible for parole in four years, 
whereas under the violent offender statute he must serve seventeen years 
(85 percent) before becoming eligible for parole, defendant moved for 
relief from his guilty plea pursuant to RCr 11.42. The trial court denied 
relief, and the Court of Appeals affirmed.  Upholding the lower courts' 
rulings, the Supreme Court held that although under Padilla v. Kentucky, 
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559 U.S. 356 (2010), plea counsel's alleged misadvice amounted to 

ineffective assistance, defendant had failed to allege how, in the 
circumstances of a minimum sentence for numerous "violent offender" 
crimes, the alleged misadvice had been prejudicial. 

 
B. Keeling v. Commonwealth, 2010-SC-000351-MR, 381 S.W.3d 248 (Ky. 

2012). 
 

Opinion of the Court by Justice Scott.  All sitting; all concur.  The Court 
affirmed Appellant's guilty but mentally ill (GBMI) convictions for murder 
and first- degree assault.  In so doing, it held CR 41.02(3) unconstitutional 
as a separation of powers violation when applied to criminal cases, 
thereby overruling Commonwealth v. Hicks, 869 S.W.2d 35 (Ky. 1994) 
and Commonwealth v. Taber, 941 S.W.2d 463 (Ky. 1997).  The Court also 
held that: (1) the trial court did not abuse its discretion by instructing the 
jury that "treatment shall be provided" to a GBMI defendant; (2) 
substantial evidence supported a finding that Appellant was competent to 
stand trial; (3) the trial court did not err by denying Appellant's request to 
instruct the jury on first-degree assault under extreme emotional 
disturbance; (4) the trial court did not err in denying Appellant's motion to 
suppress statements to law enforcement; and (5) the trial court did not err 
by denying Appellant's motion to sever the murder charge from the 
attempted murder charge. 

 
C. Meyers v. Commonwealth, 2010-SC-000515-DG, 381 S.W.3d 280 (Ky. 

2012).  
 

Opinion of the Court by Justice Scott.  All sitting.  Minton, C.J.; Abramson, 
Cunningham, Noble, and Venters, JJ., concur.  Schroder, J., concurs in 
result only.  Appellant was convicted of possession of a firearm by a 
convicted felon and of being a second-degree persistent felony offender.   
The trial court permitted Appellant's wife to testify at trial pursuant to KRE 
504(c)(2)(A) (an exception to KRE 504(a)'s spousal testimonial privilege).  
The Court held that this was error, as Appellant's trial for possession of a 
firearm by a convicted felon did not meet the requirements of the 
exception, as it was not a "proceeding in which [Appellant was] charged 
with wrongful conduct against the person or property of" his wife.  The 
error was deemed harmless under the circumstances of the case, and 
Appellant's convictions were affirmed. 

 
D. Commonwealth v. Pridham, 2011-SC-000126-DG; Cox v. Common-

wealth, 2010-SC-000733-DG, 2012 WL 5274654 (Ky. Oct. 25, 2012). 
 

Opinion of the Court by Justice Abramson.  All sitting; all concur.  In 
separate cases decided together, both defendants sought relief from 
guilty pleas on the ground that plea counsel had misadvised them 
regarding the parole eligibility ramifications of their respective crimes.  
Affirming Court of Appeals rulings granting relief in one case (Pridham) 
and denying it in the other (Cox), the Supreme Court held that under 
Padilla v. Kentucky, 559 U.S. 356, (2010),  counsel's alleged failure to 

advise Pridham that KRS 439.3401, the violent offender statute, rendered 
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him ineligible for parole for twenty years (as opposed to six years 
otherwise) amounted to ineffective assistance, whereas counsel's failure 
to advise Cox of the uncertain but possibly adverse parole ramifications of 
completion of his sex-offender treatment obligation did not. 

 
E. Slone v. Commonwealth, 2011-SC-000493-MR, 382 S.W.3d 851 (Ky. 

2012).  
 

Opinion by Justice Venters.  Minton, C.J., Abramson, Cunningham, Noble 
and Scott, JJ., concur.  Schroder, J., not sitting. Criminal; Questions 
presented: (1) did the trial court abuse its discretion by granting the 
Commonwealth's motion for a continuance on the morning of the trial; (2) 
did the trial court err by not permitting Appellant to cross-examine the 
victim about her failure for trial; (3) did the trial court err by permitting a 
rape victim to testify regarding her fear of getting a sexually transmitted 
disease from her rapist; (4) should a mistrial have been granted upon 
discovery of an incomplete disclosure of medical witness's forensic report; 
(5) did the trial court err by (a) failing to conduct a competency evaluation 
prior to trial, and (b) by failing to send Appellant for further medical testing 
prior to sentencing; (6) was prosecutor's reference during closing 
argument to defendant's failure to tell police that he had a sexual 
encounter with the victim an improper comment on the right to remain 
silent, and (7) did the trial court err by excusing juror for cause.  Held: (1) 
the trial court did not abuse its discretion by granting the Commonwealth's 
motion for a continuance on the morning of trial; (2) victim's fear of 
contracting a sexually transmitted disease as a result of rape was relevant 
and proper subject of testimony; (4) denial of mistrial was proper exercise 
of trial court's discretion; (5) did the trial court did not err by (a) failing to 
conduct a competency evaluation prior to trial, or (b) by failing to send him 
to KCPC for further medical testing prior to sentencing; (6) the 
prosecutor's comment on Appellant's failure to inform police of his sexual 
encounter with the victim was not a comment on defendant's right to 
remain silent; and (7) the trial  court did not err by excusing juror for 
cause.  

 
F. Wright v. Commonwealth, 2011-SC-000191-MR, 391 S.W.3d 743 (Ky. 

2012).  
 

Opinion of the Court by Justice Scott.  Minton, C.J.; Abramson, 
Cunningham, Noble, and Venters, JJ., concur.  Schroder, J., not sitting.  
Appellant was convicted of first-degree fleeing or evading police, fourth-
degree assault, possession of marijuana, and being a first-degree 
persistent felony offender (PFO).  The Court held that the jury instructions 
on the fleeing or evading charge were overbroad, in that they merely 
required the jury to find that Appellant and his victim "shared living 
quarters" rather than the statutory requirement that they were "members 
of an unmarried couple."  Appellant's convictions for first-degree fleeing or 
evading and first-degree PFO (which was contingent upon the fleeing or 
evading conviction) were, therefore, reversed and remanded for a new 
trial consistent with the opinion.  Sample instructions were included for 
use on retrial. 
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Appellant's convictions for fourth-degree assault and possession of 
marijuana were affirmed; however, the Court held that the portions of his 
sentences for those crimes that imposed fines were improper due to 
Appellant's status as an "indigent person" and vacated those portions of 
the sentence imposing fines. 

 
G. Buster v. Commonwealth, 2011-SC-000257-MR, 381 S.W.3d 294 (Ky. 

2012).  
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Scott and Venters, JJ., concur.  Schroder, J., not sitting.  
Appellant was convicted of multiple counts of first-degree sexual abuse 
and sentenced to twenty years' imprisonment. He appealed on the 
grounds that he did not receive adequate notice of the charges against 
him, that he was entitled to a directed verdict, and that the trial court 
retained jurisdiction until after his release for the purposes of determining 
court costs and a partial public defender fee. The Court held that 
Appellant received adequate notice of the charges against him through 
various bills of particulars and that he was not entitled to a directed verdict 
because the witnesses were sufficiently credible.  The Court also held that 
the trial court erred in retaining jurisdiction until after Appellant's release 
from prison to determine court costs and a partial public defender fee 
because those determinations must be made at the time of entry of final 
judgment. 

 
H. Lasure v. Commonwealth, 2011-SC-000220-MR, 390 S.W.3d 139 (Ky. 

2012).  
 

Opinion of the Court by Justice Cunningham.  Minton, C.J.; Abramson, 
Noble, Scott and Venters, JJ., concur.  Schroder, J., not sitting. Reversible 
error occurred where the trial court ruled that the defendant's testimony 
was necessary in order to admit psychologist's expert testimony.  There 
was ample evidence already admitted of the defendant's alleged extreme 
emotional disturbance at the time of the crime.  As such, this Court's 
ruling in Talbott v. Commonwealth was inapplicable.  Furthermore, the 
psychologist offered his expert opinion of the defendant's general mental 
condition, not specific testimony concerning the alleged extreme 
emotional disturbance.  For this reason also, the expert's testimony was 
admissible regardless of whether the defendant testified. 

 
I. Perry v. Commonwealth, 2010-SC-000833-MR, 390 S.W.3d 122 (Ky. 

2012)  
 

Opinion of the Court by Justice Noble.  All sitting.  Abramson, 
Cunningham, Schroder and Scott, JJ., concur.  Venters, J., dissents by 
separate opinion in which Minton, C.J., joins. 
 
Appellant was tried on two counts of first-degree sodomy, and was 
convicted of one count.  Appellant appealed as a matter of right under the 
Kentucky Constitution on the grounds that the trial court erred in denying 
an independent evaluation or competency hearing and in disallowing the 
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introduction of impeachment evidence of other claims of sexual conduct, 
and that there was prosecutorial misconduct. 
 
The victim had alleged numerous instances of previous sexual abuse 
against him by others, but it appeared that his story changed constantly.  
The Court determined that the trial court erred in not allowing an 
independent psychological evaluation of the victim in order to examine the 
effect his psychological condition might have on his memory or ability to 
tell the truth, and remanded for the trial court to order such evaluation. 
 
The Court also determined that the trial court erred by not holding the type 
of hearing required by Dennis v. Commonwealth, 306 S.W.3d 466 (Ky. 
2010), to determine whether allegations of previous sexual abuse by the 
victim was demonstrably false. Having reversed and remanded for other 
reasons, the court did not find specific error as to prosecutorial 
misconduct. 
 
Venters, J., dissented on the grounds that the trial court had properly 
determined the victim competent to testify, and that the trial court did not 
abuse its discretion by denying Appellant's motion to order victim to 
undergo an independent psychological evaluation. 

 
J. Graves v. Commonwealth, 2011-SC-000467-MR, 384 S.W.3d 144 (Ky. 

2012).  
 

Opinion by Justice Venters. Minton, C.J., Abramson, Cunningham, Noble 
and Scott, JJ., concur.  Schroder, J., not sitting; Criminal, trafficking in a 
controlled substance; Questions presented: (1) Whether evidence of prior 
acts of drug trafficking were improperly admitted during trial; (2) Whether 
the penalty phase jury instruction should require the jury to find Appellant 
guilty as a first offender before sentencing him as a second or subsequent 
offender; and (3) Was Appellant entitled to the benefit of being sentenced 
in accordance with KRS 218A.1412(3)(b), as amended in 2011.  Held: (1) 
Evidence relating to a prior undercover drug deal was improperly admitted 
because it did not fall under the modus operandi exception to KRE 404(b); 
(2) The confidential informant's testimony regarding his prior drug 
transactions with Appellant was inadmissible because the defense 
counsel did not open the door to such testimony by asking whether 
Appellant identified himself on the recording of the undercover drug deal; 
(3) Right to appellate review was relinquished by accepting the penalty 
phase instruction, however we have previously held that the existence of 
a prior conviction is a question of fact for the jury to decide; and (4) This 
issue is moot because judgment is reversed on other grounds. 

 
  



 

36 

III. FAMILY LAW 

 
A. Ford v. Perkins, 2011-SC-000330-DG, 382 S.W.3d 821 (Ky. 2012).  

 
Opinion of the Court by Justice Schroder.  Minton, C.J.; Abramson, 
Cunningham, Noble and Scott, JJ., concur.  Venters, J., not sitting.  On 
discretionary review, the issues were whether a finding by the trial court 
that the parties were married when an individual retirement account (IRA) 
was acquired was sufficient to support the trial court's equal division of the 
IRA under Gaskill v. Robbins, 282 S.W.3d 306 (Ky. 2009), and whether, 
on appeal, the Court of Appeals may make a different award of the 
division of marital property without applying the four factors under KRS 
403.190(1) or otherwise identifying the evidence relied on in applying the 
factors under KRS 403.190(1).  The trial court concluded in its order that 
the entire IRA was marital and must be divided between the parties 
equally as of the date of the decree.  On appeal, the Court of Appeals 
concluded that "[t]he only evidence presented at trial on the issue of 
contribution compelled a decision awarding Keith 100 percent of the IRA," 
however, the Court of Appeals was silent with respect to the other three 
factors under KRS 403.190(1). Held: The trial court failed to make 
sufficient findings under KRS 403.190(1) prior to dividing the IRA. 
However, on appeal the Court of Appeals erred by awarding the entire 
IRA to Appellee without remanding back to the trial court for further fact-
finding in consideration of all the factors under KRS 403.190(1). The Court 
vacated in part the opinion of the Court of Appeals allocating one hundred 
percent of the IRA to Appellee and that part of the Jefferson Circuit 
Court's judgment allocating fifty percent of the account each to Appellee 
and Appellant, and remanded to the Jefferson Circuit Court for further 
proceedings. 

 
B. Walker v. Blair, 2012-SC-000004-DGE, 382 S.W.3d 862 (Ky. 2012).  

 
Opinion of the Court by Chief Justice Minton.  All sitting.  Abramson, 
Cunningham, Noble, Schroder and Venters, J.J., concur.  Scott, J., 
dissents by separate opinion.  Michelle Walker and Steve Blair had one 
child in common, B.B.  Steve committed suicide.  A few months later, 
Steve's mother, Donna Blair, filed a petition under KRS 405.021(1) to 
establish grandparent visitation with five-year-old B.B. The trial court found 
that it was in B.B.'s best interests to grant visitation to Blair.  The Court 
accepted discretionary review of the case to consider how to interpret 
Kentucky's grandparent-visitation statute, Kentucky Revised Statute 
(KRS) 405.021(1), consistently with the constitutional principles articulated 
in Troxel v. Granville, 530 U.S. 57 (2000), and whether the trial court 
appropriately interceded to grant the grandmother visitation with the child 
despite the objection of the child's mother.  The Court held that a fit parent 
is presumed to act in the best interests of the child.  A grandparent 
petitioning for child visitation contrary to the wishes of the child's parent 
can overcome this presumption of validity only with clear and convincing 
evidence that granting visitation to the grandparent is in the child's best 
interests.  In determining the child's best interests, the trial court can turn 
to the following factors in the modified best interests analysis: (1) the 
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nature and stability of the relationship between the child and the 
grandparent seeking visitation; (2) the amount of time spent together; (3) 
the potential detriments and benefits to the child from granting visitation; 
(4) the effect granting visitation would have on the child's relationship with 
the parents; (5) the physical and emotional health of all the adults 
involved, parents and grandparents alike; (6) the stability of the child's 
living and schooling arrangements; (7) the wishes and preferences of the 
child; and (8) the motivation of the adults participating in the grandparent 
visitation proceedings.  In this case, the trial court in granting visitation to 
the grandmother and the Court of Appeals in affirming the trial court's 
grant relied on pre-Troxel case law that inappropriately placed 
grandparents on equal footing with parents when determining visitation.  
So the Court reversed the decision of the Court of Appeals and remanded 
the case to the trial court with directions to conduct a new evidentiary 
hearing and apply the legal standards consistently with this opinion. 

 
IV. INSURANCE 

 
Wehr Constructors, Inc. v. Assurance Co. of America, 2012-SC-000221-CL, 384 
S.W.3d 680 (Ky. 2012).                                     

 
Opinion by Justice Venters.  All sitting; all concur, with J. Noble concurring by 
separate opinion.  The United States District Courts for the Western District of 
Kentucky sought certification to the following question of Kentucky law: Whether 
an anti-assignment clause in an insurance policy that requires an insured to 
obtain the insurer's prior written consent before assigning the claim under the 
policy is enforceable or applicable when the claimed loss occurs before the 
assignment, or whether such a clause would, under those circumstances, be void 
as against public policy?  Under Kentucky law, an anti-assignment clause in an 
insurance policy that requires an insured to obtain the insurer's prior written 
consent before assigning the claim under the policy is not enforceable or 
applicable when the claimed loss occurs prior to the assignment, and that such a 
clause would, under those circumstances, be void as against public policy. 

 
V. MALPRACTICE 

 
Tucker v. Women's Care Physicians of Louisville, P.S.C., 2010-SC-000466-DG, 
381 S.W.3d 272 (Ky. 2012).  

 
Opinion of the Court by Justice Noble.  All sitting.  Minton, C.J.; Abramson and 
Cunningham, JJ., concur.  Venters, J., dissents by separate opinion in which 
Schroder and Scott, JJ., join. 
 
Trial court in medical malpractice case denied Estate's request to introduce 
expert testimony that a standing order from a doctor to a nurse was ambiguous 
on the grounds that it was not relevant. Court of Appeals held that trial court did 
not abuse its discretion, and affirmed. In affirming the Court of Appeals, the Court 
held that, based on her trial and deposition testimony, the nurse did not believe 
that the standing order was ambiguous, and therefore any expert testimony that 
the order was ambiguous was not relevant.  
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Venters, J., dissented on the ground that the trial court abused its discretion 
because the proffered expert testimony was relevant and admissible. 

 
VI. STATUTORY IMMUNITY 

 
Norton Hospitals, Inc. v. Peyton, 2010-SC-000818-DG; Neonatal Intensive Care 
Experts II, PLLC v. Peyton, 2010-SC-000819-DG, 381 S.W.3d 286 (Ky. 2012). 

 
Opinion of the Court by Justice Schroder.  Minton, C.J.; Abramson, Cunningham, 
Noble and Venters, JJ., concur.  Scott, J., dissents by separate opinion. The 
primary issue was whether a hospital and its employees have statutory immunity 
under KRS 620.030 and 620.050 where a mother's blood alcohol level may have 
been misreported to Child Protective Services. KRS 620.050(1) provides 
immunity from civil and criminal liability for anyone "acting upon reasonable cause 
in the making of a report or acting under KRS 620.030 to 620.050 in good faith …" 
Therefore, a reporter's good faith belief that he or she is discharging the lawful 
duty to report under KRS 620.030, even if such a belief is ultimately determined 
to be erroneous, is all that is required under KRS 620.050(1).  Where the 
evidence does not establish an issue of material fact as to whether the Appellants 
acted in good faith under KRS 620.030 in making a report to the Cabinet, the 
Appellants were entitled to immunity under KRS 620.050(1) as a matter of law.  
Reversing the decision of the Court of Appeals, the Court concluded that the trial 
court properly granted summary judgment in favor of the Appellants. 

 
VII. TORT 

 
Savage v. Three Rivers Medical Center, 2010-SC-000478-DG; Three Rivers 
Medical Center v. Savage, 2011-SC-000348-DG, 390 S.W.3d 104 (Ky. 2012). 

 
Opinion by Justice Venters.  Minton, C.J., Cunningham, Noble and Scott, JJ., 
concur.  Abramson, J., concurs in result only. Schroder, J., not sitting; Civil, 
Procedure, Evidence; Questions presented 1) Whether, after return of verdict 
tainted by evidentiary error, trial court had discretion to grant a new trial rather 
than judgment notwithstanding the verdict; 2) Were duplicate copies of X-rays 
retained by patient rather than hospital medical record custodian properly 
admitted into evidence; 3) Was nurse with military training and experience 
reading x-rays qualified to give expert opinion testimony regarding what is shown 
on x-ray film; 4) Whether defendant was entitled to jury instruction apportioning 
fault to settling non-party; and 5) whether damages awarded totaling over $2.5 
million were excessive. Held: 1) While, ordinarily a verdict based upon insufficient 
evidence justifies the entry of a judgment notwithstanding the verdict, trial judge 
has broad discretion under CR 50.02 to grant a new trial instead; 2) Duplicate x-
ray was properly admitted into evidence pursuant to KRE 1003; Patient who had 
retained possession of X-ray film was competent to authenticate it under KRE 
901(b)(1); 3) Nurse, with wartime experience reading x-rays to locate shrapnel 
and bullets in wounded soldiers, had the "knowledge, skill, experience, training" 
to satisfy requirements of KRE 702 to testify as an expert in reading x-ray to 
locate metal object left in patient during surgical procedure; 4) In a medical 
negligence case, to have an apportionment instruction that permits allocation of 
fault to non-party medical provider, the defendant must put forth sufficient 
testimony to show that the medical provider failed to conform to the appropriate 
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standard of care; 5) despite trial court's conclusory statement that damage award 
was the result of jury passion and prejudice, the evidence explicitly established 
that removal of sponge negligently left in patient's body resulted in substantial 
pain, discomfort, and disability, as well as emotional anguish, distress, and loss 
of consortium, so that jury award exceeding $2.5 million was not excessive. 

 
VIII. UNEMPLOYMENT 

 
A. Taylor v. Kentucky Unemployment Ins. Com'n., 2011-SC-000346-DG, 382 

S.W.3d 826 (Ky. 2012).  
 

Opinion by Justice Venters.  All sitting; all concur. Civil, Administrative 
Law, Statutory Construction;  (1) Does failure to include a verification 
clause in the original complaint petitioning for review of a decision by the 
Kentucky Unemployment Insurance Commission deprive the circuit court 
of jurisdiction; (2) Was the verification requirements of KRS 341.450 
substantially complied with; (3) Can the verification requirements of KRS 
341.450 be met with an attorney's signature pursuant to CR 11; and (4) 
Does KRS 13B.140, granting the circuit court subject matter jurisdiction, 
supersede KRS 341.450.  Held: (1) A verification clause was required for 
the circuit court to have jurisdiction because it is a condition precedent to 
the circuit court's ability to exercise judicial power; (2) Appellant did not 
substantially comply with the verification requirements of KRS 341.450 
because he did not prove a deliberate and good faith effort at verification; 
(3) The attorney's signature does not constitute a verification, pursuant to 
CR 11, because CR 11 provides that an attorney's signature constitutes a 
certification and a certification is not a verification; and (4) This issue was 
not considered on its merits because Appellant failed to raise it in his 
filings to the circuit court or the Court of Appeals. 

 
B. Kentucky Unemployment Ins. Com'n. v. Cecil, 2010-SC-000349-DG, 381 

S.W.3d 238 (Ky. 2012).  
 

Opinion of the Court by Justice Schroder.  All sitting; all concur.  Appellee 
was repeatedly tardy to work in violation of employer's policy.  Appellee 
was given the opportunity to sign a "last chance agreement" admitting to 
her conduct and agreeing to remedy such, or resign.  Appellee refused to 
sign (or resign) and her employment was terminated.  The Commission 
denied unemployment benefits on grounds that Appellee was fired for 
misconduct, "refusing to obey reasonable instructions," per KRS 
341.370(6) (for not signing the agreement).  The Jefferson Circuit Court 
affirmed and the Court of Appeals reversed.  Held:  (1) The Commission 
erred in holding that Appellee was discharged for "refusing to obey 
reasonable instructions" – not signing the agreement.  Rather, the record 
showed that Appellee was discharged for tardiness.  Because tardiness is 
also disqualifying misconduct under KRS 341.370(6), the denial of 
benefits was nevertheless proper. (2) A willful or wanton, or bad faith, 
finding, is not an additional requirement when the employee is discharged 
for misconduct specifically identified in KRS 341.370(6). 
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IX. WRIT 

 
A. Jones v. Costanzo, 2012-SC-000054-MR, 393 S.W.3d 1 (Ky. 2012).  

 
Opinion of the Court by Justice Scott.  Minton, C.J.; Abramson, 
Cunningham, Noble, and Venters, JJ., concur.  Schroder, J., not sitting. 
The Court affirmed the Court of Appeals' denial of Appellant's petition for 
writ of mandamus requesting the release of expert funds to evaluate him 
and testify regarding his competency to plead guilty.  In doing so, the 
Court resolved an apparent discrepancy between three previous cases.  
Hodge v. Coleman, 244S.W.3d 102 (Ky. 2008) and Mills v. Messer, 254 
S.W.3d 814 (Ky. 2008) had addressed a virtually identical issue and did 
not analyze the threshold inquiry to issuance of a writ of proving lack of an 
adequate remedy by appeal, and suggested that in this narrow set of 
circumstances concerns of judicial economy outweighed a showing of lack 
of an adequate remedy by appeal.  On the other hand, Fields v. Caudill, 
No. 2011-SC-000252-OA (Ky. Aug. 25, 2011) held, under the exact same 
factual scenario as Hodge and Mills: "Not only has the Petitioner not 
alleged or proved that he lacks an adequate remedy by appeal, this Court 
is quite sure that an appeal is exactly the appropriate remedy for the 
errors alleged in this case." 
 
The Court approved the Fields holding and concluded that Appellant had 
neither alleged nor proven lack of adequate remedy by appeal, which is 
an absolute prerequisite to the issuance of this type of writ. 

 
B. Collins v. Braden, 2011-SC-000770-MR, 384 S.W.3d 154 (Ky. 2012).  
 

Opinion of the Court by Justice Noble.  Minton, C.J.; Abramson, 
Cunningham, Scott and Venters, JJ., concur.  Schroder, J., not sitting. 
 
Court of Appeals granted a writ of prohibition stopping the Whitley Circuit 
Court from ordering disclosure of various documents that Baptist Regional 
Medical Center claims are protected by attorney-client privilege. The 
Court of Appeals found that the documents were privileged. This Court 
reversed. The Court held that Baptist Regional Medical Center failed to 
show that the privilege applied to various documents. The documents 
were contained in various reports prepared by attorneys, but the hospital 
failed to demonstrate that the reports contained only privileged 
statements.  Thus, the Court held that writ of prohibition was improper. 

 
X. ATTORNEY DISCIPLINE 

 
A. Lyons v. Kentucky Bar Ass'n., 2011-SC-000514-KB, 381 S.W.3d 317 (Ky. 

2012).  
 

Opinion and Order.  All sitting; all concur.  Lyons was privately 
reprimanded in October 2011 after pleading guilty to an aggravated DUI, 
second offense.  Less than seven months later, Lyons was arrested and 
pleaded guilty to a third-offense DUI. The KBA moved the Court to convert 
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the private reprimand into an order of public reprimand, which the Court 
granted. 

 
B. Kentucky Bar Ass'n. v. Summers, 2012-SC-000254-KB, 384 S.W.3d 689 

(Ky. 2012).  
 

Opinion and Order.  All sitting; all concur. The Ohio Supreme Court 
suspended Respondent from the practice of law for six months and 
ordered that he repay $15,000 to his client's family.  The issue before the 
Court was whether Respondent had properly demonstrated that identical 
reciprocal discipline should not be imposed in Kentucky.  The Court held 
and ordered that, under Kentucky Supreme Court Rule 3.435(4), identical 
reciprocal discipline should be imposed and thus suspended Respondent 
from the practice of law for 180 days. 

 
C. Kentucky Bar Ass'n. v. Kraemer, 2012-SC-000379-KB, 381 S.W.3d 309 

(Ky. 2012).  
 

Opinion and Order.  All sitting; all concur. The Supreme Court imposed 
reciprocal discipline on an attorney who had been suspended for two 
years, with one year probated, by the Supreme Court of Ohio. The 
attorney pled guilty to one count of theft for failing to remit 60 percent of a 
$12,000 attorney's fee to his law firm, as required by an agreement 
between the attorney and his law firm.  The Supreme Court of Kentucky 
imposed a two-year suspension, with the last year probated on the 
condition that he continue to participate in mental-health counseling. 

 
D. Wides v. Kentucky Bar Ass'n., 2012-SC-000574-KB, 381 S.W.3d 312 (Ky. 

2012).   
 

Opinion and Order.  All sitting; all concur.  Pursuant to a negotiated 
sanction, the Supreme Court publicly reprimanded an attorney for 
violating SCR 3.130-1.3 (diligence), -1.4(a)(4) (communication), -1.16(d) 
(terminating representation), and -8.1(b) (failing to respond to disciplinary 
authority), subject to certain conditions. After paying the attorney $1,500 
to assist him in joining a lawsuit against a corporation, a client attempted 
to contact the attorney on several occasions but received no response.  
The attorney was served with a bar complaint and a follow- up letter, but 
the attorney responded to neither.  The attorney and the KBA negotiated 
a sanction whereby he would receive a public reprimand and (1) attend 
the Ethics and Professionalism Enhancement Program and (2) receive no 
new charges of unethical conduct from the Inquiry Commission for one 
year.  If these conditions are not met, the attorney agreed that the public 
reprimand will become a thirty-day suspension. 

 
E. Jaffe v. Kentucky Bar Ass'n., 2012-SC-000575-KB, 381 S.W.3d 315 (Ky. 

2012).  
 

Opinion and Order.  All sitting; all concur.  Jaffe was suspended from the 
practice of law in February 2012 for non-payment of bar dues.  Prior to 
that, in June 2011, Jaffe had filed a motion to withdraw from the KBA.  
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However, due to pending bar complaints related to Jaffe's misappropri-
ation of funds from his firm, Jaffe was precluded from withdrawing under 
SCR 3.480(1).  The Inquiry Commission charged with violating SCR 
3.130-8.4(c) after an investigation determined that Jaffe had 
misappropriated funds from one or more of the firm's accounts. 
 
Jaffe filed a motion to resign under terms of permanent disbarment, in 
which he admitted to making transfers and withdrawal from the firm's 
accounts for his own personal benefit.  The KBA did not object to the 
motion and the Court agreed that permanent disbarment was the 
appropriate sanction. 

 
E. Fitzgerald v. Kentucky Bar Ass'n., 2012-SC-000576-KB, 381 S.W.3d 318 

(Ky. 2012).  
 

Opinion and Order.  All sitting; all concur.  Held: Respondent's guilty plea 
to Theft by Failure to Make Disposition of an amount between $500 and 
$10,000 warranted permanent disbarment. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
NOVEMBER 2012 

 
 
 
I. CRIMINAL 

 
A. Baumia v. Commonwealth, 2011-SC-000279-MR, 2012 WL 5877581 (Ky. 

Nov. 21, 2012). 
 

Opinion of the Court by Justice Scott.  Minton, C.J.; Abramson, Noble, 
and Venters, JJ., concur.  Cunningham, J., concurs in result by separate 
opinion. Schroder, J., not sitting.  This case required the Supreme Court 
to decide one main issue:  whether a criminal defendant's pre-arrest, pre-
Miranda invocation of his or her right to remain silent arising out of official 
compulsion may be used in the Commonwealth's case-in-chief.  The trial 
court permitted the introduction (through a police officer's testimony) of 
Appellant's invocation of her right to remain silent, reasoning that 
Appellant was not in custody when she asserted her right.  The Supreme 
Court, however, disagreed, holding that the introduction of Appellant's 
pre-custody, pre-Miranda assertion of her right to remain silent violated 
the  Fifth Amendment's Privilege Against Self-Incrimination because she 
was under official compulsion at the time of the assertion.  However, the 
court upheld Appellant's conviction and sentence, finding that the trial 
court's error was harmless beyond a reasonable doubt. 

 
B. Kiper v. Commonwealth, 2010-SC-000768-MR, 2012 WL 5877578 (Ky. 

Nov. 21, 2012). 
 

Opinion of the Court by Justice Venters.  Abramson, Cunningham, 
Minton, Noble, Scott, JJ. concur.  Schroder, J. not sitting.  Criminal 
Appeal.  Questions Presented – (1) Did defendant's convictions for both 
attempted murder and first- degree assault involving the same victim did 
violate prohibition against double jeopardy? (2) Did the prosecutor 
misstate the law regarding the Commonwealth's burden in proving its 
case beyond a reasonable doubt? (3) Did the prosecutor improperly 
comment on the Commonwealth's main witness's credibility during 
opening statements; (4) Did the prosecutor improperly cross-examine the 
defendant; (5) Did the prosecutor improperly imply that the defendant's 
mere indictment indicate that he was guilty?  Held:  (1) Defendant's con-
victions for both attempted murder and first-degree assault involving the 
same victim did not violate constitutional prohibition against double 
jeopardy per Blockburger, but did violate statutory double-jeopardy 
prohibition as contained in KRS 505.020(1)(b), which proscribes 
convictions where "inconsistent findings of fact are required to establish 
the commission of the offenses"; (2) Prosecutor's statement that the 
Commonwealth must prove beyond a reasonable doubt only the elements 
of the offense, not each and every evidentiary fact presented during the 
trial, was a fundamentally correct statement of the law; (3) Prosecutor did 
not engage in improper conduct by pointing out in opening arguments that 
its main witness would not have a motive to lie about who shot him; (4) 
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Prosecutor's cross-examination Defendant about his claim that the 
Commonwealth's main witness falsely accused him was proper; (5) 
Prosecutor's comment did not imply that the fact of Defendant's 
indictment was an indication of guilt. 

 
C. Webb v. Commonwealth, 2011-SC-000594-MR, 387 S.W.3d 319 (Ky. 

2012).  
 

Opinion of the Court by Justice Scott.  Minton, C.J.; Abramson, 
Cunningham, Noble, and Venters, JJ., concur.  Schroder, J., not sitting.  
Appellant was convicted of two counts of attempted murder and one 
count of being a first-degree persistent felony offender (PFO) after he 
drove his vehicle into a wall of the Bourbon County Detention Center 
against which two jail officials were standing (hitting one of them and 
pinning him between his vehicle and the wall). For these crimes, Appellant 
received a fifty-year prison sentence.  Appellant appealed his conviction 
as a matter of right, Ky. Const. §110(2)(b), alleging that (1) evidence that 
he was a former inmate was erroneously admitted, (2) evidence that he 
threatened a prison guard during apprehension was erroneously ad-
mitted, (3) he was entitled to a directed verdict on the PFO charge, and 
(4) the prosecution exceeded the scope of KRS 532.055 when telling 
jurors about his prior convictions.  The Court affirmed the trial court on the 
first three grounds, but reversed and remanded for a new sentencing 
phase given that the Commonwealth exceeded the scope of KRS 
532.055 when it read indictments from four prior convictions aloud to the 
jury.  The Court also took this opportunity to set forth the proper means of 
introducing evidence of prior convictions in accordance with KRS 
532.055, seeing as this is an issue that frequently presents itself to the 
Court. 

 
II. ATTORNEY DISCIPLINE 

 
A. Kentucky Bar Ass'n. v. Greene, 2012-SC-000148-KB, 386 S.W.3d 717 

(Ky. 2012).   
 

Opinion and Order.  Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., concur.  Schroder, J., not sitting.  The Office of Bar 
Counsel sought review of the Findings of Fact, Conclusions of Law and 
Recommendations of the Board of Governors in a consolidated 
disciplinary proceeding involving Respondent's alleged ethical violations.  
The proceeding involved nineteen counts of alleged misconduct. The 
Board found Respondent not guilty of seventeen of the charges; however, 
the Board found that Respondent was guilty of violating SCR 3.130-1.5(a) 
(charging an unreasonable fee) and SCR 3.130-1.15(a) (commingling of 
fees) and recommended a forty-five-day suspension, probated for two 
years.  In contrast, Bar Counsel argued that Respondent was guilty of all 
nineteen counts and deserved a five-year suspension. 
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Upon review, the Court agreed with the Board's findings and adopted their 
recommendations in full, with the exception of the recommended 
punishment. The Court imposed a thirty-day suspension for Respondent's 
violation of SCR 3.130-1.5(a), without probation, and a public reprimand 
for Respondent's violation of SCR 3.130-1.15(a). 

 
B. Kentucky Bar Ass'n. v. Robinson, 2012-SC-000397-KB, 386 S.W.3d 739 

(Ky. 2012).  
 

Opinion and Order.  Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., concur.  Schroder, J., not sitting.  Respondent was 
charged with numerous instances of failing to appear in court on his own 
behalf and on behalf of a client.  While those matters were pending, 
Respondent was suspended from the practice of law for non-payment of 
bar dues.  Respondent was later charged with violating SCR 3.130-5.5(a) 
(unauthorized practice of law) after sending a letter to Bar Counsel on his 
"Attorney at Law" letterhead and with SCR 3.175(1)(d) (failure to maintain 
a current bar roster address) and SCR 3.130-8.1(b) (failure to respond to 
a disciplinary complaint) after he failed to respond to the Inquiry 
Commission's formal complaint on the failure to appear charges. 
 
At a hearing before the Trial Commissioner, Respondent's counsel 
requested to negotiate an appropriate disciplinary sanction rather than 
hold a hearing.  The Trial Commissioner gave Respondent and Bar 
Counsel fifteen minutes to negotiate and, when they returned, they 
informed the Trial Commissioner that they had negotiated a sanction of 
181-day suspension from practice.  The Trial Commissioner memorialized 
the negotiated sanction and submitted the report to the Court pursuant to 
SCR 3.360(4).  The Court rejected the report on the basis that the 
resolution resulted from negotiation and not an independent decision by 
the trial commissioner. The case was remanded until Respondent 
complied with SCR 3.480(2). 
 
Respondent then moved the Court to reconsider its order or, in the 
alternative, to accept the negotiated sanction as properly submitted under 
SCR 3.480(2).  The Court rejected the request to accept Respondent's 
motion as properly submitted under SCR 3.360(4) but did accept the 
motion as properly submitted under SCR 3.480(2).  The Court suspended 
Respondent from the practice of law for 181 days in accordance with the 
terms of the negotiated sanction. 

 
C. Kentucky Bar Ass'n. v. Jacobs, 2012-SC-000413-KB, 387 S.W.3d 332 

(Ky. 2012).  
 

Opinion and Order.  Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., concur.  Schroder, J., not sitting.  The Board of 
Governors found that Respondent violated SCR 3.3130-1.4(a), SCR 
3.130-1.15(a), and 3.130-1.15(b) while acting as both executor and 
attorney for an estate.  The Board recommended that Respondent be 
suspended from the practice of law for thirty days and attend remedial 
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ethics training.  The Court agreed with the Board's findings and adopted 
their recommendations. 

 
D. Bruce v. Kentucky Bar Ass'n., 2012-SC-000611-KB, 383 S.W.3d 463 (Ky. 

2012).  
 

Opinion and Order. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., concur.  Schroder, J., not sitting.  Respondent filed an 
application for restoration to the practice of law after having been 
suspended in February 2012 for non-payment of bar dues.  Respondent 
complied with the requirements for restoration and the Board of 
Governors unanimously recommended that Respondent's application be 
granted.  The Court concurred with the Board's recommendation and 
restored Respondent to the practice of law. 

 
E. Keen v. Kentucky Bar Ass'n., 2012-SC-000648-KB, 386 S.W.3d 737 (Ky. 

2012).  
 

Opinion and Order. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., concur.  Schroder, J., not sitting.  Respondent moved 
the Court to impose a public reprimand with conditions to resolve his 
pending disciplinary proceedings.  The KBA did not object and the Court 
granted Respondent's motion. The Court publicly reprimanded 
Respondent and ordered him to complete ethics training and return any 
unearned portion of the fees that were the subject of the disciplinary 
charges. 

  



 

47 

KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
DECEMBER 2012 

 
 
 
I. ADMINISTRATIVE LAW 

 
W.B. v. Com., Cabinet for Health and Family Services, 2011-SC-000202-DG, 388  
S.W.3d 108 (Ky. 2012).   
 
Opinion of the Court by Justice Venters.  Abramson, Cunningham, Minton, Noble, 
Scott, JJ. concur.  Schroder, J. not sitting.  Appellant, the subject of an 
investigation by the Cabinet for Health and Family Services for alleged child 
abuse, brought a declaratory judgment action to challenge the constitutionality of 
the several statutes and administrative regulations that provide the process by 
which the Cabinet investigates and substantiates allegations of child abuse and 
maintains a registry of "substantiated" child abusers.  He also challenged the 
process for an alleged abuser to contest and appeal that substantiation. The 
administrative process was held in abeyance pending adjudication of the 
constitutionality challenge. Held: Although the Court had the authority to resolve 
the constitutional issues presented, without the record of an actual administrative 
case to contextualize the operations of the statutory and regulatory process as it 
routinely functions, cautiously-weighed prudential considerations compelled the 
Court to defer ruling on the constitutional issues until after completion of the 
administrative process, applying the doctrine of prudential ripeness. 

 
II. CERTIFICATION OF LAW 

 
Commonwealth v. Derringer, 2010-SC-000685-CL, 386 S.W.3d 123 (Ky. 2012).  
 
Certification of Law by Chief Justice Minton.  Abramson, Cunningham, Noble, 
Scott and Venters, J.J., concur.  Schroder, J., not sitting.  The Commonwealth 
moved the Court to certify the law on the question of whether a conviction for 
which a defendant is currently on felony pretrial diversion can be used as a 
qualifier to indict that defendant as a second-degree persistent felony offender 
(PFO 2) when he commits a later felony offense.  The Court held that it cannot. A 
prior felony conviction cannot form the basis of a PFO 2 charge unless a 
sentence for that conviction has been imposed at the time the defendant commits 
the present crime.  When a defendant is granted pretrial diversion on a felony 
conviction, a sentence for that conviction is not imposed until after the pretrial 
diversion agreement is voided.  So a conviction for which a defendant is currently 
on diversion cannot be used to indict that defendant as a PFO 2 when he 
commits a subsequent felony offense.  And the Court held that the sentence for 
the prior felony must have been imposed at the time the defendant commits the 
later crime in order for the conviction to support a PFO 2 charge. 
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III. CRIMINAL 

 
Steward v. Commonwealth, 2011-SC-000393-MR, 2012 WL 6634913 (Ky. Dec. 
20, 2012).  
 
Opinion of the Court by Justice Scott.  Minton, C.J.; Abramson, Cunningham, 
Noble, and Venters, JJ., concur.  Schroder, J., not sitting. This case required the 
Supreme Court to decide two main issues:  1) whether counsel's representation 
of Appellant at his remanded sentencing phase violated the Sixth Amendment's 
mandate of conflict-free counsel and 2) whether the use of videotaped witness 
testimony from the guilt phase of Appellant's trial during Appellant's remanded 
sentencing phase violated the Sixth Amendment's Confrontation Clause.  As to 
the first issue, the court held that there was no Sixth Amendment violation arising 
out of counsel's successive representation of Appellant because even if it was 
established that counsel's representation fell below an objective standard of 
reasonableness, there was no reasonable probability that, but for counsel's error, 
the result of the proceeding would have been different.  Appellant's argument 
arising under the Sixth Amendment's Confrontation Clause was also found to be 
without merit, as the court held that because the witnesses testified at the guilt 
phase of Appellant's trial and were available for cross-examination, the clause 
was not violated. 

 
IV. CRIMINAL CONTEMPT 
 

Poindexter v. Commonwealth, 2011-SC-000275-DG, 389 S.W.3d 112 (Ky. 2012).  
 
Opinion of the Court by Justice Scott.  Minton, C.J., Abramson, Cunningham, and 
Venters, JJ., concur.  Noble, J., dissents by separate opinion.  Schroder, J., not 
sitting.  The Adair Circuit Court found Appellant in criminal contempt of court for 
failing to appear at his client's arraignment and the Court of Appeals affirmed.  
On discretionary review, Appellant argued that he had withdrawn from the case 
and therefore had no duty to appear, and even if he did have a duty to appear 
there were insufficient grounds upon which to find him in criminal contempt.  The 
Supreme Court first held that by filing a Notice of Entry of Appearance, Appellant 
had "appeared" for his client and therefore was required to follow the local court 
rules for withdrawal, which he did not.  Additionally, the Court found that 
Appellant had an independent duty to appear pursuant to an order of the trial 
court.  Second, the Court held that Appellant willfully disobeyed his order to 
appear, and therefore that the circuit court did not abuse its discretion by finding 
him in criminal contempt. 

 
V. MALPRACTICE 

 
Osborne v. Keeney, 2010-SC-000397-DG; Keeney v. Osborne, 2010-SC-
000430-DG, 2012 WL 6634129 (Ky. Dec. 20, 2012).  
 
Opinion of the Court by Chief Justice Minton.  Abramson, Cunningham, Noble, 
J.J., concur.  Venters, Scott, J.J., concurs in part and dissents in part by separate 
opinion.  Schroder, J., not sitting.  A small plane crashed into Brenda Osborne's 
home, causing significant property damage and mental distress.  Osborne hired 
Steven Keeney to represent her in a claim against the pilot of the aircraft but 
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Keeney failed to timely file the lawsuit against the pilot of the aircraft before the 
expiration of the applicable statute of limitations.  Osborne then brought a legal 
malpractice claim against Keeney seeking to recover potential insurance 
proceeds, lost punitive damages, mental anguish, and punitive damages for 
Keeney's conduct.  Both parties appealed the decision of the Court of Appeals.  
The Court reaffirmed precedent holding the proper method for trying legal 
malpractice claims is the suit-within-a-suit, which requires the trial court to 
instruct the jury as if it were trying the underlying tort case before instructing the 
same jury on the legal malpractice claim. The trial court properly tried the case 
using the suit-within-a-suit method but erred when it simply instructed the jury on 
the legal malpractice claim and failed to instruct on the underlying negligence 
claim against the aircraft pilot.  As a result, the Court reversed the Court of 
Appeals and remanded the case to the trial court for further proceedings.  The 
Court also held that the "impact rule," the longstanding guidepost to recovery for 
claims involving emotional distress, is no longer the law in Kentucky.  Claims 
involving emotional distress are to be governed by general negligence principles.  
A plaintiff seeking damages for emotional distress must prove the commonly 
recognized elements of a general negligence claim and distress that does not 
significantly affect the plaintiff's everyday life or require significant treatment will 
not suffice.  Finally, the Court held that lost punitive damages are not recoverable 
in a legal malpractice action.  The Court noted that Osborne could seek punitive 
damages from Keeney for Keeney's own conduct in the handling of her case. 

 
VI. STATUTE OF LIMITATIONS 

 
Wade v. Poma Glass & Specialty Windows, Inc., 2010-SC-000572-DG, 2012 
WL 6634127 (Ky. Dec. 20, 2012).  
 
Opinion of the Court by Chief Justice Minton.  Abramson, Cunningham, Noble 
and Venters, J.J., concur.  Scott, J., dissents by separate opinion.  Schroder, J., 
not sitting.  Poma Glass & Specialty Windows, Inc. ("Poma") was trying to collect 
on a civil judgment obtained against Wade in 1991.  To collect on the judgment, 
Poma caused a writ of execution to issue against Wade in April 1991.  This was 
the only writ of execution issued on the judgment.  But Poma sought to collect on 
the judgment through other enforcement actions.  Poma filed judgment liens on 
Wade's real estate in 1992 and 2000; initiated garnishment proceedings, most 
recently in March 2005; and undertook post-judgment discovery examinations. 
The statute of limitations for an action upon a judgment or decree of a court is 
fifteen years, "to be computed from the date of the last execution thereon."  The 
Court held that the term execution in the statute of limitations for actions on 
judgments is defined as an act of enforcing, carrying out, or putting into effect the 
judgment; including, garnishments and judgment liens.  The fifteen-year statute 
of limitations for an action upon a judgment is computed from the date of the last 
act enforcing, carrying out, or putting the judgment into effect, including 
garnishment proceedings and judgment liens.  So Poma could still seek to 
recover on its 1991 judgment against Wade because it had repeatedly taken 
actions to execute the judgment. 

 
  



 

50 

VII. TORT 

 
Fort Mitchell Country Club v. LaMarre, 2011-SC-000665-DG, 2012 WL 6634310 
(Ky. Dec. 20, 2012).  
 
Opinion of the Court by Justice Cunningham.  Minton, C.J.; Abramson, Noble, 
and Venters, JJ., concur.  Scott. J., dissents by separate opinion.  Schroder, J., 
not sitting.  Summary judgment as to Country Club's liability under the Dram 
Shop Act was proper where there was a complete absence of proof that 
defendant appeared intoxicated prior to accident involving motorized golf cart.  
Further, whether or not Country Club served defendant in violation of its liquor 
license is immaterial to its liability under the Dram Shop Act, as the General 
Assembly has not expressly carved out such an exception. 

 
VIII. ATTORNEY DISCIPLINE 

 
A. McClintock v. Kentucky Bar Ass'n., 2012-SC-000688-KB, 385 S.W.3d 429 

(Ky. 2012).  
 

Opinion and Order.  Minton, C.J., Abramson, Cunningham, Noble, Scott, 
and Venters, JJ., concur.  Schroder, J., not sitting.  McClintock, who was 
facing nine formal charges from the Inquiry Commission including over 
thirty counts alleging violations of the Rules of Professional Conduct, 
moved the Court to resign from the KBA under terms of permanent 
disbarment. The Court granted the motion, ordering McClintock 
permanently disbarred from the practice of law in Kentucky. 

 
B. Brown v. Kentucky Bar Ass'n., 2012-SC-000759-KB, 385 S.W.3d 426 (Ky. 

2012).   
 

Opinion and Order.  Minton, C.J., Abramson, Cunningham, Noble, Scott, 
and Venters, JJ., concur.  Schroder, J., not sitting.  Brown issued six (6) 
separate checks totaling $738.11 that were to be drawn out of her IOLTA 
trust account When each of these checks was presented for payment 
there were insufficient funds for the transactions, however all of the 
checks were paid pursuant to overdraft protection on the account. The 
Office of Bar Counsel (OBC) made several attempts to contact Brown 
regarding notices they had received of insufficient funds in her account, to 
which they received no response.   Finally, the OBC issued a subpoena 
duces tecum directing Brown to produce records that were material to the 
investigation of this matter.  Brown also failed to comply with or respond 
to the subpoena.  The Charge against Brown alleged three counts (1) 
violation of SCR 3.130-1.15(a), (2) violation of SCR 3.130 -8.1(b), and (3) 
violation of SCR 3.130-3.4(c).  In light of Brown's admission that she 
engaged in said misconduct, she and the KBA agreed to a negotiated 
sanction pursuant to SCR 3.480(2) which would impose a public 
reprimand with conditions.  The Court held that the negotiated sanction 
was consistent with discipline imposed in similar cases and ordered 
Brown be publicly reprimanded with conditions. 
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KENTUCKY SUPREME COURT PUBLISHED OPINIONS 
FEBRUARY 2013 

 
 

 
I. APPELLATE PROCEDURE 

 
Browning v. Preece, 2011-SC-000459-DG, 392 S.W.3d 388 (Ky. 2013).  
 
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson, Cunningham, 
Noble, Scott and Venters, JJ., sitting. All concur. Civil Procedure, indispensable 
parties; Questions presented: 1) Whether the owners of property bordering 
easement were indispensable parties to appeal of judgment affecting the width of 

the easement; and alternatively 2) whether one of the owners was properly 

joined as a party to the appeal.  Held: 1) The adjoining property owners were 
indispensable parties to the appeal because their interest in the serviant estate 
would be affected, either favorably or adversely, by the decision of the Court of 

Appeals on the width of the easement; and 2) including the name of an individual 

in the caption of the Notice of Appeal adequately identified that person as a party 

to the appeal; failure to include an individual's name in either the caption or the 

body of the Notice of Appeal fails to include that person as a party to the appeal. 
 
II. CONTRACTS 

 

A. MHC Kenworth-Knoxville/Nashville v. M&H Trucking, LLC, 2011-SC-

000441-DG, 392 S.W.3d 903 (Ky. 2013).  
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Appellant 
MHC Kenworth- Knoxville/Nashville and Appellee M&H Trucking entered 
into a contract of sale that contained an arbitration provision for a new 
truck. Dissatisfied with the truck, Appellee filed suit in circuit court alleging 
fraud and intentional misrepresentation. Appellant moved to stay litigation 
and compel arbitration pursuant to the arbitration clause in the contract. 
The trial court denied the motion and allowed litigation to proceed. The 

Court of Appeals affirmed the trial court's decision.  

 
The Court granted discretionary review to examine the issue of whether 
an arbitration agreement providing that it is controlled by the Federal 
Arbitration Act is enforceable in the Kentucky courts. The Court held that 
the arbitration agreement was enforceable in Kentucky courts because it 
explicitly required disputes to be governed by the Federal Arbitration Act, 
and consideration of the Kentucky Arbitration Act was unnecessary. 

 
B. Patel v. Tuttle Properties, LLC., 2011-SC-000415-DG, 392 S.W.3d 384 

(Ky. 2013).  
 

Opinion of the Court by Justice Scott. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Appellant 
entered into a commercial real estate transaction with Appellees for the 
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purchase of a convenience store and associated real property.  Upon the 
signing of the contract, Appellant placed $125,000 into the escrow 

account of Appellee's attorney to be applied toward the $450,000 

purchase price.  However, Appellant was unable to obtain adequate 
financing and Appellees retained the earnest money deposit. Appellant 
brought suit and the trial court granted summary judgment, which the 
Court of Appeals affirmed.  Appellant appealed to this court arguing: (1) 

the Court of Appeals should have reviewed the trial court's ruling to 

determine whether the earnest money clause constituted a proper 
liquidated damages provision; (2) the earnest money clause was an 
unenforceable penalty; and (3) the lower court should have imposed a 
constructive trust upon Appellees for the earnest money deposit.  The 
Court made the determination that summary judgment was inappropriate 
in this case given that there was a genuine issue of material fact 
regarding whether the earnest money deposit constitutes an appropriate 
amount of liquidated damages or is an unenforceable penalty.  The Court 
therefore remanded the case back to the trial court in order to make this 
determination based upon the facts.  Furthermore, the Court instructed 
the trial court that if it finds the earnest money deposit was in fact an 
unenforceable penalty then a constructive trust should have been 
established. 

 
III. CRIMINAL 

 
A. Peacher v. Commonwealth, 2011-SC-000248-MR; Allen v. Common-

wealth, 2011-SC-000254-MR, 391 S.W.3d 821 (Ky. 2013).  

 
Opinion of the Court by Justice Abramson.  Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Following 
a joint trial, the defendants were both convicted of assaulting and 
murdering one child and of abusing another.  Affirming both convictions, 
the Supreme Court held that joinder of the two defendants was proper 
and that joinder of the charges relating to the two children was erroneous 
but the error was harmless.  The Court also held that Peacher was not 
entitled to the suppression of his police statement; that Allen was not 
entitled to a directed verdict; that the jury instructions adequately 
distinguished the alleged murder, the alleged assault, and the alleged 
abuse, and adequately defined the alleged complicity; and that the 

prosecutor's closing argument did not necessitate a mistrial.  
 
B. Barnes v. Commonwealth, 2011-SC-000325-DG, 2013 WL 646187 (Ky. 

Feb. 21, 2013).  
 

Opinion of the Court by Justice Cunningham.  Minton, C.J.; Abramson, 

Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Witness' 
identification of defendant was not suggestive. The witness did not 
identify anyone in the first photo line-up that did not contain a picture of 
the defendant. She identified the defendant in a second photo line-up 
conducted three weeks after the crime.  All other photographs contained 
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pictures of men in the same age range as the defendant, with similar hair 
styles, expressions, and facial hair. 

 
C. Biyad v. Commonwealth, 2011-SC-000409-MR, 392 S.W.3d 380 (Ky. 

2013).  
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Appellant 
was tried by bench trial and convicted of four counts of murder, one count 
of attempted murder, one count of second-degree assault, one count of 
first-degree rape, and three counts of tampering with physical evidence. 
He appealed on the grounds that once he presented evidence of insanity, 
the Commonwealth failed to meet its burden to present evidence that he 
was not insane at the time of the offenses. 
 
The Court noted that the burden never shifts to the Commonwealth to 
disprove an insanity defense and that the burden always remains with the 
defendant under KRS 504.020. Because the Appellant did not adequately 

prove that he was insane, The convictions were not reversible. 

 

D. Blount v. Commonwealth, 2012-SC-000002-MR, 392 S.W.3d 393 (Ky. 

2013).  
 

Opinion of the Court by Justice Venters. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Criminal 
Direct Appeal. Question Presented –  Whether the trial court erred by 
allowing testimony from the victim's mother and father regarding changes 
in the victim's behavior, which the mother implied were symptomatic of 
child sexual abuse based upon discussions she had with a clinical 
psychologist who counseled Sally and her family, and whether this 
testimony amounted to inadmissible evidence of "child sexual abuse 
accommodation syndrome." Held: The trial court erred by allowing 
testimony from the victim's mother and father regarding changes in the 
victim's behavior, which amounted to inadmissible "child sexual abuse 
accommodation syndrome" evidence; however, the defendant had waived 
his right to a reversal by specifically declining a mistrial after the evidence 
was introduced. 

 

E. Miller v. Commonwealth, 2011-SC-000030-DG, 391 S.W.3d 801 (Ky. 

2013).  
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur, except 
Abramson, J., concurs in result only. The Appellant pleaded guilty to crim-
inal attempt to commit first-degree unlawful transaction with a minor, 
which, because of the victim's actual age, was only a Class A misde-
meanor. Appellant was probated for the two-year statutory maximum on 
the condition that he attend counseling recommended by the Office of 
Probation and Parole. That office recommended that he enroll in the 
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state's three-year sex offender treatment program required for felony sex 
offenders. 

 
The Court considered whether his probation can be revoked for failing to 
complete the program before his probation ended, and whether there 
were other options, such as extension of the probationary period, avail-
able. This Court concluded that Miller could not be required to complete a 
program that extends beyond his period of probation, that he had 
completed his probation, and was discharged from it as a matter of law. 

 

F. Goncalves v. Commonwealth, 2010-SC-000142-MR, 2013 WL 646171 

(Ky. Feb. 21, 2013).  
 

Opinion of the Court by Justice Abramson.  Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur.  Appellant 
Joseph Goncalves was sentenced to thirty-five years in prison after a 
Nelson County jury convicted him of robbery in the first degree and PFO 
1.  Goncalves argued thirteen issues on appeal: (1) the trial court erred 
when it denied his suppression motion relating to evidence seized from 
his apartment; (2) the tendered complicity instructions violated his due 
process rights; (3) the Commonwealth improperly shifted the burden of 
proof during its closing argument; (4) the Commonwealth allowed 
exculpatory evidence to be destroyed in violation of Brady v. U.S.; (5) the 
trial court erred when it refused to allow him to examine the prosecutor 
regarding alleged prosecutorial misconduct; (6) the pretrial delay violated 
his rights to a speedy trial; (7) his constitutional rights to confrontation 
were violated when the trial court refused to allow him to play video-
recorded testimony to the jury to impeach two witnesses; (8) as a pro se 
litigant, his due process rights were violated when he was granted 
insufficient access to legal materials; (9) his due process rights were 
violated when he received inadequate access to a law library; (10) the 
trial court erred when it denied his motion for a directed verdict based on 
the unreliability of the Commonwealth's witnesses; (11) his constitutional 
rights were violated when he failed to receive a sufficient trial record to 
prepare for this appeal; (12) the fifty-page limit on appellate briefs 
imposed by this Court violated his constitutional rights; and (13) the trial 
court erroneously ordered the payment of public defender fees and court 
costs.  The Supreme Court found no error as to the first twelve issues, but 
reversed and remanded the portion of the judgment imposing public 
defender fees and court costs. 
 
A defendant's indigent status does not automatically prohibit a trial court 
from imposing court costs and if the trial court determines that the 
defendant is able to afford to pay such costs.  Also, a trial court may 
require an indigent defendant to contribute to their defense if they are 
able to make such payments.  In this case, however, the trial court 
erroneously granted itself continuing jurisdiction in the matter by requiring 
a review of Goncalves' ability to pay court costs and a partial public 
defender fee upon his release from prison. 
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The Supreme Court also articulated a standard of measuring delay in a 
speedy trial analysis in cases where the defendant is tried multiple times.  
In such cases, the pertinent period of delay shall be measured from the 
time of arrest to the time of the final trial, treating mistrials as reasons for 
delay to be considered in the speedy trial calculus. 

 

G. Miller v. Commonwealth, 2011-SC-000340-MR, 391 S.W.3d 857 (Ky. 

2013).  
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Appellant 
was convicted of three counts of incest, one count of second-degree 
rape, one count of third-degree rape, and one count of third-degree 
sodomy. Appellant appealed his convictions on the grounds of prose-
cutorial misconduct and that two of his incest convictions violated the ex 
post facto clauses of the United States and Kentucky constitutions. He 
also claimed that the trial court improperly sentenced him because he 
received a sentence for Class B incest, but claimed he had only been 
convicted of Class C incest. Finally, he appealed the trial court's impo-
sition of court costs and a partial public defender fee. 
 
The Court held that two jury instructions for incest violated ex post facto 
principles because they allowed the jury to consider dates before the 
amendment to the incest statute that increased the penalty for incest 
against a minor. The Court noted that this was not a true ex post facto 
violation because the jury instruction was erroneous as applied, rather 
than on its face, but followed U.S. Supreme Court precedent that this was 
a due process violation. 
 
The Court also held that the jury's failure to find that a victim was under 
eighteen years old, as required for Class B incest, was harmless error 
because it had previously made a finding that the victim was under 
fourteen years old in a previous instruction. 
 
The Court also held that the trial court erred in retaining jurisdiction to 
determine court costs and a partial public defender fee, and vacated 
those costs and fees because Appellant was deemed to be a "poor 
person." 

 

H. Acosta v. Commonwealth, 2011-SC-000097-DG, 391 S.W.3d 809 (Ky. 

2013).  
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur, except 
Scott, J., concurs in result only. Appellant was convicted of first-degree 
criminal abuse and challenged the conviction on the grounds that the 
Commonwealth did not present sufficient evidence of her guilt. The Court 
noted that the only evidence presented at trial was that Appellant had the 
opportunity to commit the abuse. The Court held that evidence of 
opportunity alone is not sufficient to withstand a motion for a directed 
verdict. 
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I. Ordway v. Commonwealth, 2010-SC-000783-MR, 391 S.W.3d 762 (Ky. 

2013).  
 

Opinion of the Court by Justice Venters.  Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting. All concur, except 
Scott, J. concurs in result only on one issue and Cunningham, J. concurs 
in result only on two issues. Criminal Direct Appeal.  Questions Presented 
– Among the issues presented were: (1) was evidence regarding how 
guilty persons act improperly admitted; (2) did the prosecutor improperly 
refer to the defendant's spontaneous invocation of his right to remain 
silent; (3) did the trial court improperly exclude statements made by the 
victims just prior to the shooting; (4) did the trial court err by failing to 
strike a potential juror who was the sibling of the victim's advocate in the 
case; (5) did the trial court err by permitting a witness to testify regarding 
her opinion of whether the testimony of another witness was not true; (6) 
did the trial court err by permitting testimony regarding the defendant's 
effort to flee immediately following the shootings; (7) did the trial court err 
by permitting testimony concerning evidence that was lost; and (8) did the 
prosecutor improperly argue to the jury that it should consider community 
expectations during its deliberations. Held: (1) evidence regarding how 
guilty persons act after engaging in self-defense was improperly admitted; 
(2) the prosecutor improperly referred to the defendant's spontaneous 
invocation of his right to remain silent; (3) the trial court improperly 
excluded statements made by the victims just prior to the shooting; (4) the 
trial court erred by failing to strike a potential juror who was the sibling of 
the victim's advocate in the case; (5) the trial court erred by permitting a 
witness to testify regarding her opinion of whether the testimony of 
another witness was not true; (6) the trial court did not err by permitting 
evidence of defendant's flight immediately following the shootings; (7) the 
trial court did not err by permitting testimony concerning evidence that 
was lost, or in failing to give a lost evidence instruction; and (8) the 
prosecutor improperly argued to the jury that it should consider 
community expectations during its deliberations. 

 
IV. IMMUNITY 

 
Stilger v. Flint, 2010-SC-000120-DG, 391 S.W.3d 751 (Ky. 2013).   
 
Opinion of the Court by Justice Scott. Cunningham, Noble, Scott and Venters, 
JJ.; Brad Rhoads and John S. Reed, Special Justices, sitting. All concur. 
Appellee is the owner of a condominium managed by the Coach House, and is 
accordingly a member of the condominium owners' association.  Appellee be-
came suspicious that the Coach House Board of Directors was misappropriating 
funds, and he therefore requested to review the financial records and Board 
meeting minutes spanning a period of 2005 to 2007.  Appellant, who was the 
attorney for the Board, informed Appellee that his requests were unreasonable.  
Appellee wrote a letter to the Attorney General's (AG) office urging him to look 
into the matter, and in response Appellant wrote a letter to the AG that was 
unflattering to the Appellee.  Appellee filed suit against Appellant alleging that his 
letter was defamatory and slanderous per se.  The trial court determined that 
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Appellant's letter to the AG, while unflattering, was part of a judicial proceeding 
and thus entitled to absolute privilege.  The Court of Appeals reversed the grant 
of summary judgment and we affirm the Court of Appeals reversal. The Supreme 
Court found that there was a genuine issue of material fact that needed to be 
resolved, whether communications with the AG are entitled to absolute or 
qualified privilege.  The Court further held that the AG is an investigatory body, 
and thus the communication in question would only be entitled to a qualified 
privilege.  Therefore, on remand, the trial court was directed to make a deter-
mination as to whether or not the defamatory statements made in Appellant's 
letter to the AG's office were made with a malicious intent. 

 
V. WRIT OF PROHIBITION 

 
Robertson v. Burdette, 2012-SC-000387-MR, 2013 WL 646205 (Ky. 2013).  
 
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, Cunningham, 
Noble, Scott and Venters, JJ., sitting.  All concur.  The trial court in this case 
disqualified the Appellant Connie Robertson's chosen counsel and his law firm 
because he had previously represented the Appellee and Real Party in Interest 
Lake Cumberland Regional Hospital. The Appellant sought a writ of prohibition 
barring enforcement of the disqualification order, which was denied by the Court 
of Appeals. The Court affirmed the denial of the writ because Appellant failed to 
show that great injustice and irreparable injury will result if the petition was not 
granted. 

 
VI. YOUTHFUL OFFENDERS 

 
Edwards v. Harrod, 2010-SC-000770-DG, 391 S.W.3d 755 (Ky. 2013).  
 
Opinion of the Court by Chief Justice Minton.  Minton, C.J.; Abramson, 
Cunningham, Noble, Scott and Venters, JJ., sitting.  All concur. Edwards filed a 
declaration of rights action in the Franklin Circuit Court arguing that the 
Department of Corrections erred in classifying him as a violent offender because 
he was a youthful offender.  In considering the issue, the Court addressed the 
holding in Commonwealth v. Merriman, 265 S.W.3d 196 (Ky. 2008), that the 
probation-eligibility restriction of the Violent Offender Statute does not apply to 
youthful offenders.  The Court clarified that the holding in Merriman does not 
extend to the parole limitations of the Violent Offender Statute because of the 
difference between probation and parole and the dissimilar statutory require-
ments for granting probation and parole to youthful offenders.  The Court held 
that youthful offenders who are convicted and sentenced in circuit court can also 
be classified as violent offenders subject to the parole-eligibility restrictions 
imposed by Kentucky's Violent Offender Statute. 
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VII. ATTORNEY DISCIPLINE 

 
A. Kentucky Bar Ass'n. v. Curtis, 2012-SC-000672-KB, 390 S.W.3d 785 (Ky. 

2013).  
 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  The Board of Governors found 
Curtis guilty of violating SCR 3.130-1.4(a)(4) (failure to comply with 
client's reasonable requests for information); SCR 3.130-1.15(b) (failure 
to provide an accounting of client funds); SCR 3.130-1.16(d) (failure to 
refund the unearned portion of the advance fee payment upon termination 
of representation); and SCR 3.130-8.1(b) (failure to respond to bar 
complaint). The Board took Curtis' current charges and his prior discipline 
into consideration and recommended a sixty-day suspension from the 
practice of law. Neither the KBA nor Curtis sought review by the Court. 
Accordingly, the Court adopted the Board's recommendation. 

 
B. Kentucky Bar Ass'n. v. Slone, 2012-SC-000673-KB, 390 S.W.3d 787 (Ky. 

2013).   
 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  The Board of Governors found 
Slone guilty of violating SCR 3.130-1.3 (failure to act with reasonable 
diligence); SCR 3.130-1.4(a)(4) (failure to comply with client's reasonable 
requests for information); and SCR 3.130-1.16(d) (failure to refund the 
unearned portion of the advance fee payment upon termination of 
representation).  The Board took into consideration Slone's current 
charges and her prior discipline, which included a current suspension for 
non-payment of dues and a prior, thirty-day suspension for failing to 
competently represent and communicate with clients, and recommended 
that she be suspended from the practice of law for a period of sixty-one 
days. Neither the KBA nor Slone sought review by the Court.  
Accordingly, the Court adopted the Board's recommendation. 

 
C. Kentucky Bar Ass'n. v. Holton, 2012-SC-000710-KB, 390 S.W.3d 789 

(Ky. 2013).   
 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  The Board of Governors found 
Holton guilty of violating SCR 3.130-1.1 (failure to provide competent 
representation); SCR 3.130-1.3 (failure to act with reasonable diligence); 
SCR 3.130-1.4(a)(3) (failure to keep the client reasonably informed); SCR 
3.130-1.4(a)(4) (failure to respond to requests for information); and SCR 
3.130-8.1(b) (failure to respond to bar complaint), all arising out of 
Respondent's representation of parties in a contract dispute.  The Board 
took into consideration Holton's current charges and his prior discipline 
and recommended that he be suspended from the practice of law in the 
Commonwealth for thirty days. Neither the KBA nor Holton sought review 
by the Court. Accordingly, the Court adopted the Board's recom-
mendation. 
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D. Parker v. Kentucky Bar Ass'n., 2012-SC-000778-KB, 390 S.W.3d 792 
(Ky. 2013).   

 
Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur. Parker moved the Court to issue a 
public reprimand with conditions for his admitted violation of SCR 3.130-
1.3 (failure to diligently provide the agreed-upon legal services after he 
was paid by a client); SCR 3.130-1.4(a)(4) (failure to comply with client's 
reasonable requests for information); SCR 3.130-1.15(a) (failure to 
deposit the advance fee payment paid by his client into an escrow 
account until earned); and SCR 3.130-1.16(d) (failure to refund the 
unearned portion of the advance fee payment upon termination of 
representation). The KBA did not object to the sanction, which was 
negotiated pursuant to SCR 3.480(2).  The Court agreed that a public 
reprimand was an appropriate punishment for Parker's misconduct and 
declined further review. 

 

E. Lawrence v. Kentucky Bar Ass'n., 2012-SC-000779-KB, 390 S.W.3d 794 
(Ky. 2013).   

 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  Lawrence moved the Court to enter 
an Order resolving pending disciplinary matters against him, including his 
admitted violation of SCR 3.130-1.4(a)(4) (reasonable requests for 
information); SCR 3.120-1.15(a) (safekeeping of property), and SCR 
3.130-7.09(1) (contact with prospective clients). The motion was the 
result of a negotiated agreement between Lawrence and the KBA and the 
parties agreed that a thirty-day suspension was an appropriate sanction.  
The Court agreed and suspended Lawrence accordingly. 

 

F. Kentucky Bar Ass'n. v. Palmer, 2012-SC-000787-KB, 391 S.W.3d 373 
(Ky. 2013).   

 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting. All concur. The trial commissioner recommended 
that Palmer be suspended from the practice of law for five years for 
misconduct addressed in four disciplinary files.  Neither the KBA nor 
Palmer filed a notice of appeal so the matter was forwarded to the Court 
for entry of a final order.  The Court found the trial commissioner's report 
to be supported by the record and the law and adopted the 
recommendation for a five-year suspension and permanent monitoring by 
the Kentucky Lawyers' Assistance Program thereafter. 
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G. Wright v. Kentucky Bar Ass'n., 2012-SC-000813-KB, 390 S.W.3d 797 
(Ky. 2013).   

 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  Wright petitioned the Court to 
impose the sanction of a thirty-day suspension probated for three years 
for his violation of SCR 3.130-1.1 (failure to competently represent a 
client); SCR 3.130-3.5(c) (engaging in conduct intended to disrupt a 
tribunal); and SCR 3.130-8.3(b) (committing a criminal act that reflects 
adversely on the lawyer's honesty, trustworthiness, or fitness as a 
lawyer). The KBA did not object to the proposed negotiated sanction and 
the Court granted Wright's motion. 

 

H. Kentucky Bar Ass'n. v. Durie, 2012-SC-000824-KB, 390 S.W.3d 799 (Ky. 
2013).   

 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  Durie was charged with violating 
SCR 3.130-8.3(b) and SCR 3.130-8.3(c) as a result of a conviction on a 
felony theft charge in Florida.  The Board of Governors recommended 
that he be permanently disbarred. Neither the KBA nor Daurie filed for 
review and the Court adopted the Board's recommendation. 

 
I. Branham v. Kentucky Bar Ass'n., 2013-SC-000027-KB, 390 S.W.3d 801 

(Ky. 2013).   
 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  Branham applied for restoration to 
membership. He was suspended from the practice of law on December 
28, 2009, for failure to pay the late fee associated with the late payment 
of his 2008/2009 bar dues. Branham's application for restoration was 
rejected by the Board of Governors and referred to the Character and 
Fitness Committee for further proceedings under SCR 2.011 and 2.040. 
In April 2010, the Character and Fitness Committee sent Branham a 
questionnaire, which he failed to return. Branham failed to further 
communicate with the KBA or the Committee and in October 2012 his 
application for restoration was denied as incomplete and that he had 
failed to meet his burden of proof to establish his present qualifications to 
practice law pursuant to SCR 3.500(5). The Board of Governors also 
recommended that the application for restoration be disapproved and that 
the Court enter an Order denying the application.  The Court adopted the 
recommendation and decision of the Board and Branham's application for 
restoration was denied. 

 
J. Myles v. Kentucky Bar Ass'n., 2013-SC-000045-KB, 390 S.W.3d 802 (Ky. 

2013).  
 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting.  All concur.  Myles was hired by Sharon Walker 
to represent her in a disability matter.  Walker was awarded partial 
benefits and Myles filed an appeal on her behalf.  Myles acknowledged 
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that, though it was his belief that he sent notice to her, Walker may not 
have received notice of the outcome. Furthermore, Myles acknowledged 
taking a job with the Social Security Administration, which precluded him 
from representing Walker any further. Myles, however, failed to notify 
Walker of his new employment, and failed to return her medical records 
and other paperwork upon ending his representation. Myles was served 
with a Bar Complaint along with a letter advising him of the need to 
submit a written response.  After Myles failed to respond, he was served 
with a reminder letter and a second copy of the complaint, and was again 
notified of his need to respond.  Myles admitted that he failed to submit a 
written response to the complaint and the Inquiry Commission charged 
him with two counts: Count I, violating SCR 3.130-1.16(d) (failure to 
refund the unearned portion of the advance fee payment upon termination 
of representation); and Count II, violating SCR 3.130-8.1(b) (failure to 
respond to bar complaint).  Myles acknowledged that he engaged in the 
misconduct in violation of the Rules of Professional Conduct and agreed 
to the imposition of discipline for his violations. In light of his admissions, 
Myles and the KBA agreed to a negotiated sanction pursuant to SCR 
3.480(2) which would impose a public reprimand.  The Court held that the 
negotiated sanction was consistent with discipline imposed in similar 
cases and ordered Myles be publicly reprimanded. 

 
K. Kentucky Bar Ass'n. v. Thornton, 2012-SC-000024-KB, 392 S.W.3d 399 

(Ky. 2013).   
 

Opinion of the Court. Minton, C.J.; Abramson, Cunningham, Noble, Scott 
and Venters, JJ., sitting. All concur. The Inquiry Commission consolidated 
three separate disciplinary cases against Thornton, involving fourteen 
alleged violations of the Kentucky Rules of Professional Conduct. The 
Trial Commissioner found that Thornton had committed eleven of the 
fourteen alleged violations and recommended a 180-day suspension from 
the practice of law and that Thornton refund over $7,000 in fees to two 
clients. The Board of Governors adopted the Trial Commissioner's recom-
mendations and the Court adopted the Board of Governor's recommen-
dations, suspending Thornton from the practice of law for 180 days and 
requiring him to refund fees to two of his clients. 
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