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A NOTE CONCERNING THE PROGRAM MATERIALS 
 
 

 The materials included in this Kentucky Bar Association Continuing Legal 
Education handbook are intended to provide current and accurate information 
about the subject matter covered.  No representation or warranty is made 
concerning the application of the legal or other principles discussed by the 
instructors to any specific fact situation, nor is any prediction made concerning 
how any particular judge or jury will interpret or apply such principles.  The proper 
interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner.  The faculty and staff of 
this Kentucky Bar Association CLE program disclaim liability therefore.  Attorneys 
using these materials, or information otherwise conveyed during the program, in 
dealing with a specific legal matter have a duty to research original and current 
sources of authority. 
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DRAFTING SETTLEMENT AGREEMENTS IN DOMESTIC RELATIONS: 
FROM PRE-NUPTIALS TO FINAL SETTLEMENTS 

Delores H. Pregliasco, Melanie L. Straw-Boone and Laurel S. Doheny 
 
 
 
I. INTRODUCTION 
 

A Prenuptial or Property Settlement Agreement may determine the arc of a 
client's life for a long time.  Therefore, it is important to understand the behavioral 
issues in decision-making.  We, as attorneys, make many, many decisions every 
day and at a moment's notice. Clients are bounded and binded by their own 
behavioral backgrounds in making decisions.  To prepare them for making their 
decisions about a Prenuptial or a Property Settlement Agreement, we need to 
understand them as best we can in our short association with them. 
 
Question: What is your client's emotional and cognitive state? 
 
A. Finances – what is the client's state of mind as to emotions (what are the 

barriers?), risk (is the client passive or active?), and flexibility (awareness 
of the problems)? 

 
B. Children – what is the client's state of mind as to emotions (what are the 

barriers?), risk (is the client passive or active?), and flexibility (awareness 
of the problems)? 

 
II. FIRST INTERVIEW WITH CLIENT – PREPARATION, PREPARATION, 

PREPARATION  
 

A. Client's Expectations 
 

1. "I want to keep all my money and share none of it." 
 
2. "I want to be taken care of even if we are only married for a 

month." 
 
3. "I want everything, I don't want to pay my spouse any money for 

anything and I want everything, including the children, every hour 
of the day." 

 
B. Client's True Wants vs. Needs 
 
C. Reality Check 
 

1. The facts – disclosure of assets/liabilities. 
 
2. The law. 
 
3. The practicalities. 
 
4. The negatives. 



2 

5. The other client. 
 
6. The other attorney. 
 
7. In-laws and other third parties: friends, siblings, paramours, etc. 
 

D. Collection of Documents  
 

1. Disclosure. 
 
2. Discovery. 

 
III. CONCLUSION – PREPARATION, PREPARATION, PREPARATION 

 
IV. DRAFTING PRE- AND POST-NUPTIAL AGREEMENTS 
 

As a matter of public policy, prenuptial and postnuptial agreements are 
enforceable upon both death and divorce (including legal separation) in Kentucky 
at this time.  Until November 1990, they were enforceable upon death, but not in 
contemplation of divorce.  The focus of these materials is regarding enforcement 
upon divorce; however, the provisions are largely applicable to death as well. 
 
Whether applicable to death, divorce, or both, prenuptial and postnuptial 
agreements ("Agreement") are similar.  The Agreement is a contract between the 
parties, and is governed by basic contract law as well as applicable family law.  
In this contract, the parties may define their rights, regardless of the rights 
otherwise excluded or conferred by statute. The agreement, provided it is 
otherwise a valid contract, is entitled to enforcement upon dissolution of the 
marriage if certain criteria are met. 
 
The key criteria for enforcement are as follows: 
 

 Was the Agreement obtained through fraud, duress or mistake, or 
through misrepresentation or non-disclosure of material facts? 

 

 Is the Agreement unconscionable? 
 

 Have the facts and circumstances changed since the Agreement was 
executed so as to make its enforcement unfair and unreasonable? 

 
While every situation is unique, there are certain provisions which all such 
Agreements should include.  The Agreement should include: 
 

 Recitals (preliminary statements); 
 

 Disclosures of existing law; 
 

 Provisions specific to the parties; 
 

 Miscellaneous/boiler-plate provisions;   
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 Schedules of Assets/Liabilities, and proof or acknowledgment of income; 
 

 Signatures at the end for both counsel and parties (preferably notarized 
signatures for the parties); and 

 

 Initials at the bottom of every page (and on any hand-written changes) 
 

A. Recitals 
 

The recitals lay the background or foundation for the Agreement. They 
are informative when the terms of the contract are unclear, and may be 
considered in resolving an ambiguity. They may include the following: 
 
1. Name and address of each party, including a statement of 

whether they are "married" or "unmarried." 
 
2. Ages of each party. 
 
3. Date or approximate time of anticipated marriage, or reflection of 

the parties' current marriage. 
 
4. The reason(s) for entering into the Agreement (i.e., both have 

children or other heirs for whom they wish to provide freely; one 
has a family-owned business which he/she wishes to remain in 
the family free of any claim or interruption by the spouse; etc.). 

 
5. The intent of the parties in executing the Agreement (i.e., 

application to death, divorce, or both). 
 
6. The wishes of the parties regarding the extent of rights impacted 

by the Agreement (i.e., if applicable to divorce, whether it is to 
cover property rights only, or all rights). 

 
7. A statement reflecting that both parties have had the opportunity 

to verify and seek independent advice regarding all 
representations made by the other party, all rights available if the 
Agreement were not executed, and all rights being waived. 

 
8. A statement that each has had adequate time to obtain the 

professional advice they desire (or that they are waiving/declining 
the right to obtain advice). 

 
These are not "mandatory," however they do provide background 
information regarding the intentions of the parties. This information serves 
the purpose of educating both parties regarding the purpose of the 
Agreement and the intentions of the other party, and also giving guidance 
to the court in the event of an ambiguity. 
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B. Disclosures and Waiver of Existing Law 
 

Kentucky's statutes set forth comprehensive rules for the division and 
allocation or assignment of marital and non-marital property; the 
entitlement to, amount and duration of maintenance; the entitlement to an 
attorney fee award; and the custody and support of children (an 
Agreement is not enforceable with respect to custody or time-sharing, and 
may not limit a child's rights to support).  It is advisable to include a 
detailed disclosure of the rights provided by the law, along with a clear 
and express waiver of those rights.  These same disclosures and waivers 
regarding rights upon death should be included when the Agreement is 
applicable to death.  If the parties are waiving some, but not all, rights, the 
Agreement should expressly state which rights are not waived. 
 

C. Provisions Specific to the Parties 
 
1. Income: if the parties intend earned income to be treated as 

separate property, the Agreement should expressly state this.  
The same is true for either active or passive income earned on a 
separate/non-marital asset; 

 
2. Value: There are several issues regarding values. The Agreement 

should include a statement that each party has had an opportunity 
to educate themselves regarding the value of property owned by 
the other party, and either has pursued that opportunity or 
declined to do so.  It further should include a statement that the 
party holding the asset has made his/her best estimate regarding 
the value but cannot be certain of the accuracy.  Last, it should 
address whether any increase in value during the marriage will be 
separate or joint "property;" 

 
3. Joint assets: If the parties wish to allow for joint assets to 

accumulate, the Agreement should specify how those will be 
distributed upon death or divorce; 

 
4. Personal property or the marital residence:  If the parties wish to 

pre-determine the distribution of personal property or the marital 
residence, the Agreement should specify how those will be 
distributed upon death or divorce; 

 
5. Maintenance: If the parties wish to pre-determine the support 

rights, those should be detailed; 
 
6. Income tax returns: If the parties wish to pre-determine the 

method for filing, or the disposition of refunds or liabilities, the 
Agreement should detail those decisions; and 

 
7. Waiver of attorney fees:  If the parties wish to waive (or limit) the 

right to attorney fees upon divorce, the Agreement should detail 
their intentions. 
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D. Miscellaneous 
 

1. No obligation to enter into Agreement: The Agreement should 
include a representation that each party is entering into it 
voluntarily, and an acknowledgement that neither has an obliga-
tion to enter into the Agreement; 

 
2. Waiver of retirement beneficiary designations: The Agreement 

should include a statement that each waives the right to be named 
as beneficiary of the other's retirement plans (now or in the future), 
and that each will sign any appropriate forms needed to 
accomplish the waiver; 

 
3. Severance provisions:  The Agreement might include a statement 

that if any portion of it is found to be invalid or void, the remaining 
provisions remain enforceable; 

 
4. Choice of law:  The Agreement should acknowledge that, at the 

time enforcement is sought, the parties might not reside in the 
State in which the Agreement is executed; and identify which 
State's law should govern interpretation of the Agreement; 

 
5. Commingling of assets: The Agreement should acknowledge (if 

desired) that although each party has the right to keep his or her 
assets separate from those of the other party, there is no obliga-
tion to do so; any commingling of the assets shall not be 
considered abandonment of the rights established by the 
Agreement; 

 
6. Gifts and voluntary transfers: The Agreement should acknowledge 

the right of each party to make gifts or voluntary transfers to the 
other (either during their lifetimes or upon death), and may also 
include a statement limiting the value of the gifts unless there is a 
writing to evidence the intent to make a gift which exceeds the 
value limits established by the Agreement; 

 
7. Entire understanding of the parties: The Agreement should 

represent that it contains the entire Agreement of the parties, and 
that neither is relying upon promises or representations made 
which are not reflected in the Agreement. 

 
8. Amendments or modifications: The Agreement should provide that 

no amendment or modification will be effective unless made in 
writing executed by both parties, with the same formalities as the 
Agreement; and 

 
9. Confidentiality:  If the parties wish for their financial information or 

the terms of the Agreement to be maintained as confidential, the 
Agreement should so state. 
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E. Schedule of Assets/Liabilities and Income 
 

It is critical that there has been a full disclosure of all assets, liabilities and 
income.  Where possible, the values of assets should be detailed.  This 
information should be set forth on a Schedule for each party, and 
included at the end of the Agreement.  They should be signed by both 
parties. 
 

F. Signatures and Initials 
 

The Agreement should be signed by both parties, and all counsel 
involved.  Ideally, the signatures of the parties should be notarized.  Also 
ideally, each and every page of the Agreement, as well as the Schedules, 
should be initialed. Any hand-written changes to any page should be 
initialed as well. 

 
V. SETTLEMENT AGREEMENTS – CHILDREN'S ISSUES 
 

 Children 
 

Practitioners should be familiar with all the statutes applying to children, 
whether KRS 403, Dissolution of Marriage; Child Custody or KRS 620 on 
Dependency, Neglect and Abuse. A good reference, besides The 
Kentucky Practice Domestic Relations Law & Rules Annotated, West, 
2013, is Kentucky Domestic Relations Practice, 2nd Edition, University of 
Kentucky Office of Continuing Education 2012. 
 

1. Conscionability – The Court wants the children to be safe and 
taken care of emotionally and financially.  As long as the parties' 
Agreement provides for that, the Court will sanction the parties' 
Agreement. 

 

2. Items to provide for: 
 

a. Custody/residency. 
 

b. Support:  money, insurance. 
 

Uninsured medicals pursuant to KRS 403.211 and child 
care. 
 

c. Other support: 
 

School and extra-curricular activities, private school and 
additional educational and activity costs and college. 
 

d. Life insurance. 
 

e. Do-good clauses. 
 

i. Children not messengers. 
 

ii. No disparagement in front of children. 
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f. Parenting schedule. 
 

i. Flexible. 
 
ii. Flexible plus precise. 
 
iii. No flexibility. 
 
iv. Regular. 
 
v. Holidays/vacations/special events. 
 

VI. SETTLEMENT AGREEMENTS – PROPERTY DIVISION AND MAINTENANCE 
 

A. Real Estate 
 

In many divorces, real estate can represent the largest asset and/or the 
largest debt of the parties.  Either the parties agree to sell the real estate, 
or they agree that one party will keep the real estate.  In rare occasions, 
the parties might agree to jointly own real estate after the divorce.  That is 
a complicated issue, fraught with potential problems. 
 
When one party is keeping the home, it is important to clearly state that in 
the Agreement, and that the other party will sign a Quitclaim or other 
necessary Deed to transfer the property.  The Agreement also needs to 
clearly state which party is taking over the mortgage and other obligations 
on the property, and whether or not that party is required to refinance the 
mortgage.  Only refinance of the mortgage or debt will actually remove 
the other party's name from the obligation to the financial institution. If a 
period of time to refinance is given to the party keeping the home, the 
Agreement should clearly state that the mortgage payment has to be 
made on time in the interim.  Below is a sample paragraph: 
 

The Petitioner and the Respondent agree that the 
Petitioner shall quitclaim her interest in the residence 
located at 1234 Main Street, Louisville, Kentucky, to the 
Respondent.  The Petitioner shall execute a deed, and any 
and all other documents necessary to convey this property 
to the Respondent upon the signing of this Agreement.  
The Respondent will assume all obligations on the 
residence, including, but not limited to, a mortgage with 
PNC Bank. The Respondent further agrees to refinance 
the mortgage within six months from the date of this 
Agreement.  Until such time as the property is refinanced, 
the Respondent shall timely and completely make all 
mortgage payments to PNC Bank, and the Petitioner shall 
be held harmless from any responsibility to pay same. 
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B. Debt 
 

All of the debts for the parties, and especially debts in joint names, should 
be specifically identified in the Agreement, and assigned to one party or 
the other to pay. It is important to advise the client that for debts, 
assignment of a debt to one party or the other in a divorce agreement 
does not absolve either party from his or her obligation to the creditor.  
For debts in joint names, both parties remain obligated to the creditor, 
even if the other party is required to pay the obligation under the terms of 
the Agreement. The creditor can still come after the non-responsible 
party, if the other party fails to make payments. 
 
In allocating debts between the parties in a divorce, it is important to 
understand each party's background and financial responsibility.  Discuss 
in detail with your client, each debt, and for debts in joint names or in your 
party's name, explain to your client that he or she should consider 
keeping the debt (perhaps in exchange for an asset or other 
compromise), so that he or she can be sure that the debt will be paid in 
full, without negatively affecting his or her credit. 
 
Furthermore, it is important to put boilerplate provisions in the Agreement 
to cover other debts that might have been incurred but not disclosed, or 
forgotten by the parties.  Here is a sample provision: 
 

A. The Respondent shall pay the following debts in 
full: ABC Visa, American Express. 

 
The Petitioner shall pay the following debts in full: 
XYZ MasterCard, Discover. 
 
Except as otherwise set forth herein, each party 
shall be responsible for and pay any and all debts 
in their respective names which may have been 
incurred during the marriage or since their 
separation. 
 

B. Each party warrants to the other that he or she has 
not incurred any debts, liabilities, or obligations for 
which the other may be held liable, except as set 
forth elsewhere in this Agreement.  Each party shall 
be obligated for all debts, liabilities and obligations 
incurred by him or her which are not otherwise 
assigned to either party herein.  Neither party shall 
hereafter incur any debt, liability or obligation for 
which the other may be held liable. 

 
C. Each party shall indemnify and hold the other 

harmless with respect to the debts, liabilities and 
obligations for which he or she is responsible under 
the terms of this Agreement, such indemnification 
to include all expenses, losses, damages and 
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attorney's fees which might be incurred in 
defending against any claim for debt which is the 
responsibility of the other party. 

 
C. Retirement 
 

The terms of the division of any and all retirement accounts should be 
specifically set out in the Agreement or Order.  Likewise, if one party or 
the other is awarded a retirement account in full, that should be clearly 
stated. 
 
For accounts that are to be divided, just because there will be a QDRO 
entered does not mean that the details of division can be left for later.  
The QDRO is merely the implementation of the parties' Agreement.  If the 
Agreement does not spell out the specific terms of division, what terms 
are supposed to be in the QDRO? 
 
The details of the division of the retirement should be spelled out in the 
Agreement, including: 
 
1. Preparing the QDRO. 
 

a. Who is going to prepare the QDRO? 
 
b. Who is going to pay for the preparation of the QDRO? 
 
c. What is the time deadline for the preparation? 
 

2. Name the plan(s). 
 

It may sound simple, but specifically name the plan(s) to be 
divided in the agreement. 
 

3. Date of division. 
 

a. Under all circumstances, specifically state the date of 
division – even if that is going to be the decree date.  If no 
date is assigned, the date will be the date of decree.  Perry 
v. Perry, 143 S.W.3d 632 (Ky. App. 2004).  However, all 
parties should know what the date of division is at the time 
of the agreement. 

 
b. Most plans are sophisticated enough to deal with any date 

as a division date.  However, when possible, try picking a 
date that is the end of the month, especially if that is close 
to the division date that was being considered. Some plans 
will not divide mid-month, and so picking an end of the 
month date will avoid this issue. 
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4. Gains and losses. 
 

For any defined contribution plan (i.e., a cash balance plan, such 
as a 401k, IRA, 403b, etc.), it is generally presumed that the 
alternate payee will receive gains and losses on his/her share of 
the account until it is actually divided. While this is generally 
presumed by lawyers – it is not generally presumed by litigants.  It 
makes sense to award the gains and losses associated with part 
of the account to the alternate payee, since the part of the account 
that is incurring the gains or losses belongs to the alternate payee. 
But, common sense does not always prevail in the field of family 
law.  Especially in a volatile market, the spouse who would come 
out better if the gains or losses were or were not included will, 
inevitably, want to take that position. In order to avoid misunder-
standings by the litigants – and, potentially, a court ruling against 
the "general presumption" – spell out in the agreement whether 
the alternate payee is entitled to gains and losses pending distri-
bution. 
 

5. Pension plan terms. 
 

a. Death of the participant.   
 

After the parties divorce, the participant's death is going to 
affect the payout of a pension to the alternate payee.  
There are various ways to deal with this in drafting the 
QDRO.  What those terms will be should be spelled out in 
the agreement so that the QDRO is merely implementing 
what has already been decided. 

 
b. To ensure payments to the alternate payee, the alternate 

payee must be named the surviving spouse, and/or the 
QDRO must be drafted as a separate interest QDRO, 
awarding the alternate payee a benefit to be paid over 
his/her lifetime. Of course, this can be waived if the 
participant does not want the alternate payee to have 
survivorship rights.  Generally, if the participant is already 
in pay status, the determination as to whether the spouse 
is entitled to survivorship benefits has already been made, 
and cannot be changed.  It is important to know this when 
negotiating settlement. The attorney representing the 
alternate payee should contact the plan and determine 
whether the alternate payee has been named as the 
surviving spouse, whether that appointment can be 
changed, and if so, how. 

 
c. Many pension plans provide for supplemental pay to the 

participants if he/she retires before age sixty-two when 
Social Security is available.  Participants are arguing more 
and more frequently that when the retirement division was 
agreed to, the agreement did not include early retirement 



11 

benefits. No published case is on point on this issue, 
although one unpublished case exists, Taylor v. Taylor, 
2006-CA-001778 (January 4, 2008).  Whether the client is 
the participant or the alternate payee, the issue of early 
retirement benefits should be dealt with at the time of 
settlement, rather than litigating later. The agreement 
should simply state whether the alternate payee gets a 
pro-rata share of such benefits, or not. 

 
d. It is generally presumed that an alternate payee should 

receive the post-retirement increases, or COLAs, related to 
his/her share of the pension. To be safe, this should also 
be stated in the agreement. 

 
Sample Provision for Division of 

Pension: 
 

The parties agree to equally divide the 
Husband's DieYoung Pension Plan, as of 
June 1, 2007. 
 
Early retirement: 
 
The wife shall receive a pro-rata share of all 
early retirement benefits 
 
OR 
 
The wife shall not receive any early 
retirement benefits. 
 
Survivorship:  
 
The QDRO shall be prepared so that the 
wife will be awarded a separate interest in 
the Plan, with pre-retirement surviving 
spouse benefits, or, if a separate interest is 
not available, wife will be the surviving 
spouse to the extent of her share of the plan 
under this provision  
 
OR 
 
The wife will have no survivorship benefits 
under the plan. 
 
Post-Retirement Increases/COLAs: 
 
The alternate payee is entitled to receive a 
proportionate share of all post-retirement 
increases, or COLAs. 
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OR 
 
The alternate payee shall not receive any 
post-retirement increases or COLAs. 
 
Preparation: 
 
The DieYoung Pension will be divided by 
QDRO prepared by _____'s attorney. The 
QDRO will be prepared within thirty (30) 
days of the date of this Agreement. 
 
OR 
 
The parties will employ _______ to prepare 
the QDRO for the DieYoung Pension, and 
husband/wife/both shall pay the fees for the 
preparation. 
 

Sample Provision for Division of Cash 
Plan: 

 
(401k, IRA, 403B, etc.) 
 
The wife's LiveLong and Prosper, Inc., 401k 
Plan, shall be divided with the husband 
receiving 40 percent of the balance as of 
December 31, 2008.  The husband shall 
receive any and all increases and 
decreases/gains and losses, associated 
with his 40 percent of the account from 
December 31, 2008 until the date of 
distribution.  The 401k Plan will be divided 
by QDRO prepared by ______'s attorney.  
The QDRO will be prepared within thirty 
(30) days of the date of this Agreement. 
 

D. Furniture, Household Goods, and Vehicles 
 

With regard to furniture and household goods, it is important to delineate 
who will get what items, in a way that is clear.  These items are often 
difficult to divide in the first place, and certainly no one wants to have to 
go back after the Agreement to figure out which party is supposed to get 
particular items of furniture. 
 
Generally, it is easiest to state that one party will keep everything in the 
martial residence, except certain items which are either in the Agreement 
or listed in an attachment, which will be awarded to the other party.  If the 
other party has not removed the items listed or on the attached list, there 
should be a time frame for the party to do so, and a provision that the 
other party forfeits those items after a particular period of time. 
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If the parties have already divided their furniture and household goods, 
and are living separately, that should also be specifically spelled out in 
the Agreement. 
 
With regard to vehicles, the Agreement should specifically state which 
party is keeping which vehicles, and the vehicles should be identified by 
year, make, and model.  Boats, motorcycles, RVs and 4-Wheelers should 
be delineated in the same way.  Some attorneys include VIN numbers in 
the Agreement as an identifier.  Sometimes it will be easier to transfer title 
of the vehicle from one party to another if the VIN number is identified in 
the Agreement.  When the VIN number is in the Agreement, it is easy for 
the license branch to determine that the transfer is being made pursuant 
to the terms of the divorce. 
 
Oftentimes, parties have debts on vehicles.  Sometimes, the debt on the 
vehicle is in joint names, or the name of the party who is not keeping the 
vehicle. Vehicle debts are typically difficult to refinance. Just like credit 
card debt or mortgage debt, even if the Agreement assigns a vehicle debt 
to one party, if the other party's name is on the debt, that other party still 
remains obligated to the financial institution for the debt.  For that reason, 
a practitioner should include a paragraph regarding the car payment if the 
debt on the car is in joint names, or is in the name of the party who is not 
keeping the car.  Here is a sample paragraph: 
 

The Petitioner shall keep as her sole possession, the 2010 
Ford Explorer, and shall assume all obligations on this 
vehicle, including maintaining insurance; the Respondent 
shall execute any and all necessary documents to transfer 
the title of the vehicle exclusively to the Petitioner, and the 
Petitioner shall forthwith record the transfer of same into 
her individual name.  Until such time as the Respondent's 
name is removed from the debt obligation on this vehicle, 
or the debt is paid in full, the Petitioner shall timely and 
completely make all debt payments on the vehicle and the 
Respondent shall be held harmless of any responsibilities 
to pay same. 
 

E. Appraisal Waiver 
 

Many parties agree to divide their property without having the property 
appraised, whether the property is a piece of real estate, a business, or 
personal property.  Practitioners should always advise their clients of the 
right to have appraisals, especially when the property is valuable, and/or 
there is a great discrepancy in the value assigned to the property by each 
party.  The best and safest bet is to advise the client of the option of an 
appraisal in writing.  As an additional reminder to the client, and in order 
to protect the Agreement, the Agreement should specifically state that 
both parties were aware of the option of appraisals, and have waived that 
right, if the parties chose not to have their property appraised.  Here is a 
sample provision: 
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Both parties agree that he or she has been advised by 
counsel that each one has the right to have all property, 
real, personal, or business appraised, by not only Court 
appointed appraisers, but appraisers of his or her own 
choosing. Both parties further agree that each one has 
waived the right to appraisals on any property, real, 
personal, or business. 
 

F. Maintenance 
 

If the agreement of the parties is that neither party will pay maintenance, 
then the Agreement needs to clearly state that maintenance has been 
waived by both parties or that neither party is paying maintenance. If 
maintenance is going to be paid, then the Agreement should clearly state 
the terms of the maintenance payment. 
 
The amount of each maintenance payment (generally monthly), should be 
stated, as well as a due date for each payment, such as the first of each 
month.  The duration of the maintenance, typically listed in a number of 
years or months, should also be stated, or the Agreement should state 
that the maintenance is open ended. 
 
The Agreement should state that the maintenance is terminated upon 
death of either party or remarriage of the party receiving maintenance.  
Even though KRS 403.250(2) provides that maintenance is terminated 
upon the death of either party or the remarriage of the party receiving 
maintenance, the failure to include those provisions in an Agreement 
could result in the Court determining that the parties "otherwise agreed," 
and that the parties did not intend for the maintenance to be terminated 
upon those events. 
 
If the parties want co-habitation to be an event which would terminate 
maintenance, that should also be listed in the Agreement. 
 
The Agreement should also clearly state whether the maintenance is 
modifiable, or not.  For almost thirty years, the law in Kentucky was that a 
maintenance award in a fixed amount, to be paid over a definite period of 
time, was not subject to modification either before or after its termination.  
The Kentucky Supreme Court changed that rule in Woodson vs. 
Woodson, 338 S.W.3d 261 (Ky. 2011), holding that maintenance awards 
in a fixed amount to be paid over a definite period of time were subject to 
modification under the provisions KRS 403.250(1). In Woodson, the 
original amount and duration of maintenance had been determined by a 
trial court and not by an agreement of the parties. However, the Woodson 
holding does not specifically state that it is limited only to maintenance 
awarded by court order, as opposed to an Agreement of the parties. 
 
Subsequent to Woodson, there have been two unpublished cases in 
which the Court of Appeals addressed the issue of whether a 
maintenance award in a fixed amount to be paid over a definite period of 
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time, set out in an Agreement between the parties, was modifiable under 
KRS 403.250(1) and Woodson.  In those two cases, the Court of Appeals 
holds that the maintenance is subject to modification; however, it does not 
appear that the Agreements interpreted in these cases contained 
language stating that the maintenance would be non-modifiable. 
 
In Rader v. Rader, 2012 WL 6061748 (Ky. App. Dec. 7, 2012), the 
husband moved to modify or terminate his maintenance upon his 
retirement.  In this case, the Agreement – entered in 1975 – provided that 
the husband would pay the wife alimony of $700.00 per month until her 
remarriage. The husband retired in 2008, at the age of seventy, and 
subsequently moved for a modification of maintenance. 
 
In Rader, the trial court modified the husband's maintenance, reducing 
the payment.  Both parties appealed.  Ultimately, the case was reversed 
for additional proceedings, but, the Court of Appeals stated that the trial 
court had the authority to modify maintenance as set out in 
KRS 403.250(1), because the Separation Agreement did not preclude a 
reduction of maintenance. 
 
In Sewell v. Sewell, 2011 WL 3628874 (Ky. App. Aug. 19, 2011), the 
husband agreed to pay $400.00 per month in maintenance for fifteen 
years. A few months after the Decree was entered, incorporating the 
parties' Agreement, the wife filed a motion to hold the husband in 
contempt because he had failed to comply with the terms of the 
Agreement. In response, the husband filed a motion to vacate the 
Agreement pursuant to CR 60.02. In Sewell, the Court of Appeals 
indicated that the maintenance award would be modifiable under 
KRS 403.250(1) after Woodson, but that the trial court was correct in 
denying the husband's motion because the husband had not alleged any 
change of circumstances.  In Sewell, there is no indication in the case as 
to whether there was language in the Agreement which precluded or 
allowed modification of the maintenance. 
 
At this point, while the issue has not been addressed by a published 
case, it appears clear that if a maintenance agreement is silent on the 
issue of modification, the maintenance award will be modifiable under 
KRS 403.250(1) as interpreted post Woodson.  It is not clear, from the 
case law, whether an agreement that precludes modification or provides 
for non-modifiable maintenance would be interpreted as non-modifiable 
by the court; or, whether the courts would take the position that all 
maintenance awards are modifiable under Woodson. 
 
At a minimum, the issue of modification of maintenance should be 
discussed in depth with the client prior to entering into an agreement 
regarding maintenance.  The client should understand the pros and cons 
of a modifiable or non-modifiable maintenance award.  Until the case law 
is specifically settled on this issue, the client should also understand that 
even if an Agreement states that the maintenance is non-modifiable, it is 
possible that a Court could modify the maintenance.  If the parties intend 
that the maintenance is to be non-modifiable, they should clearly and 
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specifically state so in the Agreement. The Agreement should further 
provide a statement that the parties are aware of the Woodson holding, 
and are specifically agreeing that the maintenance is non-modifiable 
regardless of case law which might provide otherwise, even subsequent 
to the Agreement. 
 
Here is a sample provision regarding non-modifiable maintenance: 
 

Beginning on February 1, 2013, John shall pay $3,000.00 
per month as maintenance to Sue until December 31, 
2020.  The maintenance amount is due, in full, on the 1st of 
each month for which it is due. John will make each 
monthly payment in advance, on or before the first day of 
the month.  John's maintenance obligation will terminate at 
the conclusion of December, 2020, either party's death, or 
Sue's remarriage, whichever occurs first. The maintenance 
obligation set out herein is non-modifiable by either party.  
The parties are aware of Woodson vs. Woodson, 338 S.W. 
3d 261 (Ky. 2011) and KRS 403.250, and agree that this 
maintenance obligation is non-modifiable, regardless of 
whether the maintenance obligation would be modifiable 
under Woodson, KRS 403.250, another case or statute, or 
otherwise under the law. 
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