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FIDUCIARY DUTIES:  SELECTED RECENT KENTUCKY CASES 
R. David Lester 

 
 
 
I. COURTS OFTEN ADDRESS FIDUCIARY DUTIES AND RELATED ISSUES BY 

LOOKING TO THE FOLLOWING 
 

A. Entity statutes setting forth fiduciary duties. 
 
B. Common law. 
 
C. Agency principles. 
 
D. Duties of employees. 
 
E. Contractual duties, either express or implied, or those arising from an 

obligation to act in good faith and to deal fairly.  While these duties are 
not fiduciary duties, they may involve similar (but not identical) 
considerations. 

 
II. LESSONS FROM RECENT KENTUCKY CASES 
 

A. Baptist Physicians Lexington, Inc. v. The New Lexington Clinic, P.S.C., 
2013 WL 6700209 (Ky. Dec. 19, 2013).   

 
Three Central Kentucky physicians were shareholders, directors and 
employees of The New Lexington Clinic, P.S.C. ("NLC").  They were 
recruited to work for Baptist Physicians Lexington, Inc. ("Baptist"), a 
competitor.   
 
KRS 271B.8-300 sets forth certain duties of directors and imposes certain 
limitations on liabilities of directors.  NLC filed suit against the three 
physicians and Baptist after the physicians' departure from NLC.  The 
litigation included allegations that the physicians breached various 
fiduciary duties by (i) competing with NLC while serving as a director and 
(ii) sharing NLC confidential information with Baptist. The trial court 
granted Baptist a summary judgment based on the Court's view that KRS 
271B.8-300 controlled and abrogated common law fiduciary duties of 
directors. The Kentucky Court of Appeals agreed with this legal 
conclusion but thought the complaints were still sufficient to state a cause 
of action. 
 
The Kentucky Supreme Court concluded that the provisions of KRS 
271B.8-300 reflect the duties of directors in connection with acting or 
failing to act in their capacities as directors.  However, the Kentucky 
Supreme Court recognized that there are common law fiduciary duties in 
situations such as these where the action involved is outside the scope of 
taking action as a director.  The Kentucky Supreme Court noted:   
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Preparing for and participating in a competing venture 
does not constitute the type of internal corporate 
governance conduct addressed in KRS 271B.8-300 and 
consequently the statute does not apply. Accordingly, NLC 
properly pled common law fiduciary duty claims on these 
alleged facts and this action must be remanded. 
 

This decision may be particularly significant since KRS 271B.8-300(5) 
provides: 
 

(5) In addition to any other limitation on a director's liability 
for monetary damages contained in any provision of the 
corporation's articles of incorporation adopted in 
accordance with subsection (2)(d) of KRS 271B.2-020, any 
action taken as a director, or any failure to take any action 
as a director, shall not be the basis for monetary damages 
or injunctive relief unless: 
 
(a) The director has breached or failed to perform the 
duties of the director's office in compliance with this 
section; and 
 
(b) In the case of an action for monetary damages, the 
breach or failure to perform constitutes willful misconduct 
or wanton or reckless disregard for the best interests of the 
corporation and its shareholders. 
 

Emphasis added.   
 
Interestingly, the Kentucky Supreme Court also noted that since the 
physicians were entitled to leave NLC and were not precluded by their 
employment agreements from competing as they were, the damages 
would not include losses resulting from that competition which was not 
prohibited by the employment agreement. 
 
Some of the interesting observations of the Kentucky Supreme Court in 
this case included the following: 
 

Kentucky courts have long recognized that corporate 
directors owe fiduciary duties to the corporation and 
its shareholders, duties emanating from common law. 
Urban J. Alexander Co. v. Trinkle, 224 S.W.2d 923, 926 
(1949) (a director has a "fiducial relation to the corporation 
and its shareholders"; he must act in the "utmost good faith 
and to further the corporation's interest and business" and 
may not acquire interests in "conflict or competition" with 
the corporation he serves).  The duty of care and the duty 
of loyalty are the fundamental duties owed by a director 
although the evolution of corporate law nationally, 
particularly through decisions of the Delaware courts, has 
led some commentators to suggest that there are 
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additional duties. See Julian Velasco, "How Many 
Fiduciary Duties Are There in Corporate Law?" 83 So. Cal. 
L. Rev. 1231 (2010) (recognizing the basic duties of care 
and loyalty as well as the more recently articulated duty of 
good faith [*11] and positing a case for two additional 
duties).  
 
.   .   .  
 
As noted, both lower courts have concluded that this 
statute abrogates the common law and that any breach of 
a director's duties, including breach of the duties of 
"loyalty, faithfulness, honesty and fair dealing" as alleged 
in this case, must be pursued under the statute.  We 
conclude otherwise, given the plain language of the 
statute. 
 

Emphasis added.  Please consider the beneficiary of directors' fiduciary 
duties in reviewing the 1400 Willow case, which is discussed in part 2(b) 
of this outline. 
 
The Kentucky Supreme Court further observed: 
 

In Gundaker/Jordan American Holdings, Inc. v. Clark, 2008 
WL 4550540 *3 (E.D. Ky. Oct. 9, 2008), the court stated: 

 
In Steelvest, Inc. v. Scansteel Service Center, Inc., 
807 S.W.2d 476 (Ky. 1991) and Aero Drapery of 
Kentucky, Inc. v. Engdahl, 507 S.W.2d 166 (Ky. 
1974), [*21] the Kentucky Supreme Court analyzed 
claims of breach of fiduciary duty based on the 
common law.  Steelvest and Aero Drapery differ 
from the instant case in two important ways.  First, 
the operative facts in both of the earlier cases 
occurred prior to the enactment of the statutes. 
Second, even if the statutes had been in force, they 
would not have applied. KRS §271B.8-300(6) and 
§271B.8-420(6) apply only to actions "taken as" a 
director or officer and to "failure[s] to take action" as 
a director or officer. Neither of the above-cited 
cases involves actions taken as a director or officer 
or failures to take action as a director or officer. In 
both cases, the breach of fiduciary duty was based 
on the defendant's formation of a competing 
business. Forming a competing business is not part 
of a director or officer's official role, and, therefore, 
cannot be considered to be an action taken as a 
director or officer or a failure to take action as a 
director or officer. 
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Helping make its position even clearer, the Kentucky Supreme Court 
noted on page 22 of its opinion that: 
 

Contrary to the conclusions of the trial court and the Court 
of Appeals, KRS 271B.8-300 simply does not speak to all 
actions an individual takes while serving as a corporate 
director but only to those which he or she takes or fails to 
take while acting in a directorial role, i.e., actions or 
inactions regarding corporate governance and the affairs 
of the corporation. For claims alleging breach of a 
director's fiduciary duties, especially the duty of loyalty, in 
the context of preparation for and participation in a 
competing enterprise, the common law principles 
elucidated in Aero Drapery and Steelvest continue to 
apply. 

 
The conclusion of the Kentucky Supreme Court provided, in part, as 
follows: 
 

The business judgment statute applicable to directors, 
KRS 271B-8-300, encompasses those situations where the 
director of a Kentucky corporation takes action or fails to 
take action in his capacity as a director.  Preparing to 
compete and subsequently competing with the corporation 
are activities beyond the scope of the statute and such 
actions by a director continue to give rise to common law 
breach of fiduciary duty claims.  
 

B. Ballard v. 1400 Willow Council of Co-Owners, Inc., 2013 WL 6134150 
(Ky. Nov. 21, 2013). 

 
Ballard owned a condominium unit in the 1400 Willow Building in 
Louisville.  Ms. Ballard reported problems with water leakage and the 
1400 Willow Council of Co-Owners, Inc. (the "Council") performed exterior 
water proofing. The Council asked Ms. Ballard to replace a wall of 
windows at her expense.  When Ms. Ballard failed to repair the windows, 
the Council had the windows repaired and billed Ms. Ballard for the work.   
 
The jury found that the windows did need to be replaced, but the cause 
was the failure of the Council to exercise its duties of "good faith and 
loyalty." 
 
Because the Council was a nonprofit corporation, the Kentucky Court of 
Appeals applied KRS 273.215 and noted that, under this provision, those 
acting on behalf of the Council owed their duties to the Council as a 
whole and not to individual co-owners. 
 
The Kentucky Supreme Court observed: 
 

Ballard contends that the Court of Appeals erred when it 
relied upon KRS 273.215(1), which sets forth standards to 
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be followed by directors of a nonprofit corporation. 
Specifically, Ballard argues that she "did not bring a 
derivative suit against the [Council's] directors in their 
individual capacities for breach of their statutory fiduciary 
duties to the [Council] as an entity; she sued the [Council] 
as an entity for breach of its contractual obligations and 
common law fiduciary duties to her, individually."  Ballard 
contends that her claims are [*30] against the Council as 
an entity and not against its directors in their individual 
capacities; therefore, KRS 273.215 is inapplicable. 
According to Ballard, that statute does not address the 
duties which a nonprofit corporation owes to individual 
members or co-owners.  Those duties are established by 
common law. 
 
We agree with Ballard that KRS 273.215 does not apply to 
the instant case because Ballard only brought suit against 
the Council and not its Board of Directors.  However, we 
cannot say that the Council has a fiduciary duty to the 
individual owners. Ballard has not cited to any 
Kentucky authority which provides that a nonprofit 
corporation has a fiduciary duty.  Rather, we believe it 
is the officers and directors that have a fiduciary duty, 
and that duty is to the nonprofit corporation.  See KRS 
273.215. Additionally, Ballard has failed to cite to any 
Kentucky authority which provides that a nonprofit 
corporation may be held vicariously liable for a 
director's breach of fiduciary duty. 
 
Even if the nonprofit corporation can be held vicariously 
liable for a director's breach of fiduciary duty, the directors 
in this case only owed a fiduciary duty to the corporation. 
Specifically, KRS 273.215 [*31] provides that a director 
shall discharge his duties "(a) In good faith; (b) On an 
informed basis; and (c) In a manner he honestly believes 
to be in the best interests of the corporation."  (Emphasis 
added).  As correctly noted by the Court of Appeals, this is 
a reasonable interpretation because the co-owners in this 
case could have competing agendas, which may not be in 
the best interests of the Council. Thus, the board of 
directors had a fiduciary duty to the Council as a whole and 
not to the individual unit owners, such as Ballard. 
 
We do agree with the dissent's conclusion that Ballard 
could have relied on the concept that, "[i]n every contract, 
there is an implied covenant of good faith and fair dealing." 
Ranier v. Mount Sterling Nat. Bank, 812 S.W.2d 154, 156 
(Ky. 1991).  

 
Emphasis added.  The Kentucky Supreme Court provided guidance as to 
the distinction between fiduciary duties and the duties arising from the 
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requirements of good faith and fair dealing.  The Kentucky Supreme 
Court explained: 
 

We agree with the dissent's conclusion that the jury could 
have found the Council liable for $54,000 in damages. 
Because the Council was contractually obligated to 
maintain the exterior of the building under the Master 
Deed, the jury could have determined that the Council's 
failure to do so breached its general contractual duty to act 
in good faith.  However, the jury instructions did not ask the 
jury to assess any damages as a result of that contractual 
breach.  Contrary to the dissent, we cannot say that the 
jury's finding of a breach of fiduciary duty is equivalent to a 
finding of failure to act in good faith.  As explained in In re 
Sallee, 286 F.3d 878, 891-92 (6th Cir. 2002), these are 
separate concepts.  

 
A fiduciary relationship creates the highest order of duty 
[*33] imposed by law.  If a fiduciary relationship exists, the 
fiduciary cannot profit from the relationship without the 
knowledge and permission of the principal.  In a fiduciary 
relationship, the fiduciary must make every effort to avoid 
having his own interests conflict with those of the principal. 
When conflict is unavoidable, the fiduciary must place the 
interests of the principal above his own. 
 
A fiduciary duty requires more than the generalized 
business obligation of good faith and fair dealing.  The 
Texas Supreme Court described this distinction in Crim 
Truck & Tractor Co. v. Navistar Int'l Transp. Corp., 823 
S.W.2d 591 (Tex. 1992): 

 
The duty of good faith and fair dealing 
merely requires the parties to "deal fairly" 
with one another and does not encompass 
the often more onerous burden that requires 
a party to place the interest of the other 
party before his own, often attributed to a 
fiduciary duty. 

 
.... 

 
The fact that one businessman trusts 
another, and relies upon his promise to 
perform a contract, does not rise to a 
confidential relationship. Every contract 
includes an element of confidence and trust 
that each party will faithfully perform his 
obligation under the contract.  Neither is 
[*34] the fact that the relationship has been 
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a cordial one, of long duration, evidence of 
a confidential relationship. 

 
To make out a claim that a fiduciary 
relationship existed, the party claiming the 
fiduciary relationship must first show the 
relationship existed before the transaction 
that is the subject of the action.  Second, 
the party claiming a fiduciary relationship 
must show that reliance was not merely 
subjective. Third, the party claiming a 
fiduciary relationship must show that the 
nature of the relationship imposed a duty 
upon the fiduciary to act in the principal's 
interest, even if such action were to the 
detriment of the fiduciary. 

 
(Citations omitted). 
 
Emphasis added. 
 
Because the jury awarded $54,000 in damages to Ballard 
as a result of the breach of fiduciary duty claim and not the 
breach of contract claim, we affirm Court of Appeals's 
reversal of the $54,000 judgment to Ballard. 
 
In conclusion, we affirm the Court of Appeals's 
determination that the Council did not have a fiduciary duty 
to Ballard.  Because we conclude that the fiduciary duty 
claim should have been dismissed, the Court of Appeals's 
remand for a new trial is not appropriate.  Therefore, we 
reverse the portion of the opinion by the [*35] Court of 
Appeals remanding this matter for a new trial on Ballard's 
breach of fiduciary duty claim.  However, we do remand 
this matter to the trial court for entry of a judgment 
dismissing Ballard's fiduciary duty claim.  

 
C. Ziegler v. David, 2012 WL 5273999 (Ky. App. Oct. 26, 2012); Ziegler v. 

Knock, 2013 WL 189793 (Ky. App.  Jan. 18, 2013). 
 

III. CONCLUSION 
 

I believe the Baptist Physicians and 1400 Willow cases may be support for the 
following assertions: 
 
A. Directors owe fiduciary duties under common law when they are not 

acting or failing to act in their capacities as directors.  Baptist Physicians. 
 
B. Kentucky law regarding fiduciary duties is appropriately analyzed in 

Steelvest and Aero Drapery.  Baptist Physicians. 
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C. The statutory duties of directors under Chapter 273 of the Kentucky 
Revised Statutes (and presumably also under Chapter 271B) is to the 
corporation and not members, condominium owners, etc. (and 
presumably not shareholders in the case of business corporations given 
the similarity of the language in KRS 273.215(1) and KRS 271B.8-
300(1)).  1400 Willow.   

 
D. Parties to contracts have a duty of good faith and fair dealing.  1400 

Willow. 
 

Do common law fiduciary duties of directors run to shareholders?  The issue of 
whether fiduciary duties runs to shareholders was not before the Court in Baptist 
Physicians and the applicability of common law principles of fiduciary duties was, 
arguably, not being addressed in 1400 Willow. 
 

IV. CAUTIONARY NOTE 
 

Please note that principles of fiduciary duties vary significantly among different 
types of entities. For example, principles of fiduciary duties for each of 
partnerships and limited liability companies may be very different from principles 
in other entities. 
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SOME OF THE WHO, TO WHOM, WHEN, TO DO WHAT 
AND NOT TO DO WHAT OF FIDUCIARY OBLIGATIONS 

Thomas E. Rutledge∗ 
© The Author June 4, 2014 

 
 
 

But to say that a man is a fiduciary only begins analysis; it 
gives direction to further inquiry. To whom is he a 
fiduciary? What obligations does he owe as a fiduciary?  
In what respect has he failed to discharge these 
obligations? And what are the consequences of his 
deviation from duty?1 

 
 
The bare assertion that someone is a fiduciary may, as presented, be grammatically 
correct, but seldom if ever does it actually convey any information.  "Mr. X is a fiduciary" 
is a conclusory statement based upon an assessment (correct or otherwise) as to a 
particular relationship in which we must assume Mr. X is a participant.  "Mr. X is a 
fiduciary" is only the subject; it requires a predicate in order to convey information.  
Actual information, subject and predicate, exists in: "Mr. X is a fiduciary to Y such that he 
must/must not …."2 

∗ Thomas E. Rutledge is a member of Stoll Keenon Ogden PLLC resident in the Louisville office.  
A frequent speaker and writer on business organization law, he has published in journals 
including The Business Lawyer, the Delaware Journal of Corporate Law, the American Business 
Law Journal and the Journal of Taxation, and is an elected member of the American Law 
Institute.  He blogs at Kentuckybusinessentitylaw.blogspot.com.  
 
1 S.E.C. v. Chenery Corp., 318 U.S. 80, 85-86 (1943). 
 
2 This discussion is almost exclusively focused upon Kentucky law.  It may not be assumed that 
the principles here reviewed and the rules recited are equally applicable in other jurisdictions.  For 
example, while in a Kentucky member-managed LLC it is clear, absent contrary private ordering, 
that a member owes fiduciary obligations (see Ky. Rev. Stat. Ann. §275.170), prior to a 2013 
amendment it was open to dispute as to whether a member in a Delaware organized LLC owes 
fiduciary obligations.  Contrast Myron T. Steele, "Freedom of Contract and Default Contractual 
Fiduciary Duties in Delaware Limited Partnerships and Limited Liability Companies," 46 Am. Bus. 
L.J. 221 (Summer 2009) (positing that there are no default fiduciary duties in limited partnership 
or LLCs organized under Delaware law) with Auriga Capital Corp. v. Gatz Properties, LLC, 40 
A.3d 839 (Del. Ch. 2012) (holding that there exist default fiduciary duties in Delaware LLCs) and 
Auriga Capital Corp. v. Gatz Properties, LLC, 40 A.3d 839 (Del. 2012) (holding LLC manager had 
violated contractually defined standards and chastising Chancellor Steele for reviewing 
hypothetical of what are the standards absent a contractually agreed standard and declaring 
those portions of his opinion dicta.).  See also Feeley v. NHAOCG, LLC, 2012 WL 5949209, *8-
10 (Del. Ch. Nov. 28, 2012) (Vice Chancellor Laster adopting the reasoning and path of analysis 
employed by Chancellor Strine in Auriga Capital, writing "Until the Delaware Supreme Court 
speaks, the long line of Court of Chancery precedents and the Chancellor's dictum provide 
persuasive reasons to apply fiduciary duties by default to the manager of a Delaware LLC."); Del. 
Code Ann. tit. 6, §18-1104 ("In any case not provided for in this chapter, the rules of law and 
equity, including the rules of law and equity relating to fiduciary duties and the law merchant, shall 
govern."). 
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I. WHO IS A FIDUCIARY? 
  

A fiduciary relationship begins with a relationship of unequal position, knowledge 
or skill. 
 

The [fiduciary] relation[ship] may exist under a variety of 
circumstances; it exists in all cases where there has been a  
special confidence reposed in one who in equity and good 
conscience is bound to act in good faith and with due regard to the 
interests of the one reposing confidence.3 

 
On the other hand, a fiduciary relationship does not exist between the parties to 
an arms-length contractual relationship.  For example, in Gonzalez v. Imaging 
Advantage, LLC, the court observed: 
 

Gonzalez's claim for breach of fiduciary duty fails outright.  Basic 
contractual relationship (such as the contract between Gonzalez 
and IA [Imaging Associates]) do not give rise to fiduciary duties.4 

3 Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 485 (Ky. 1991) (quotation 
omitted).  See also Stone v. McClam, 42 N.C. App. 393, 401, 257 S.E.2d 78, 83, disc. review 
denied, 298 N.C. 572, 261 S.E.2d 128 (N.C. App. 1979) (citation omitted).   
 
4 2011 WL 6092469 (W.D. Ky. Dec. 7, 2011).  See also North American Catholic Educational 
Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92, 99 (Del. Supr. 2007) ("While 
shareholders rely on directors acting as fiduciaries to protect their interests, creditors are afforded 
protection through contractual agreements, fraud and fraudulent conveyance law, implied 
covenants of good faith and fair dealing, bankruptcy law, general commercial law and other 
sources of creditor rights.") (citation omitted); Thornton v. Western & Southern Financial Group 
Beneflex Plan, 797 F.Supp.2d 796, 812 (W.D. Ky. 2011) (Under Kentucky law, "[a] breach of a 
duty which arises under the provisions of a contract between the parties must be redressed under 
contract, and a tort action will not lie. A breach of a duty arising independently of any contract 
duties between the parties, however, may support a tort action." Presnell Const. Mgrs., Inc. v. EH 
Const., LLC, 134 S.W.3d 575, 589 (Ky. 2004) (Keller, J., concurring) (emphasis in original); 
Glorvigen v. Cirrus Design Corp., 816 N.W.2d 572, 584 (Minn. 2012) ("Tort actions and contract 
actions protect different interests.  Through a tort action, the duty of certain conduct is imposed by 
law and not necessarily by the will or intention of the parties…. On the other hand, contract 
actions protect the interests in having promises performed.  Contract obligations are imposed 
because of conduct of the parties manifesting consent, and are owed only to the specific parties 
named in the contract.", quoting 80 South Eighth Street Ltd. Partnership v. Carey-Canada, Inc., 
486 N.W.2d 393, 395-96 (Minn. 1992)); In re Kitchin, 445 B.R. 472, 480 (Bkrtcy. E.D. Pa. 2010) 
("As stated by the Third Circuit, a claimant is barred from tort recovery "when the parties' 
obligations are defined by the terms of the contracts, and not by the larger social policies 
embodied by the law of torts." Bohler-Uddeholm America, Inc. v. Ellwood Group, Inc., 247 F.3d 
79, 104 (3rd Cir.2001); see also Werwinski v. Ford Motor Co., 286 F.3d 661, 671 (3d Cir. 2002) 
(recognizing that plaintiffs are prohibited "from recovering in tort economic losses to which their 
entitlement flows only from a contract.") (citations omitted)); JPMCC 2006-CIBC14 Eads 
Parkway, LLC v. DBL Axel, LLC, 977 N.E.2d 354, (Ind. App. 2012) ("But a party may not restyle a 
breach-of-contract claim as a tort claim simply to obtain additional damages. French-Tex 
Cleaners, Inc. v. Cafaro Co., 893 N.E.2d 1156, 1167 (Ind. App. 2008). Where the source of a 
party's duty to another arises from a contract, "tort law should not interfere." Greg Allen Const. 
Co., Inc. v. Estelle, 798 N.E.2d 171, 175 (Ind. 2003). "[T]he question is not whether [the plaintiffs] 
have, as we assume, adequately pled their tort claims, but, rather, whether [the defendant] is 
alleged to have done anything that constituted an independent tort if there were no contract." 
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Particular relationships, an example being a corporation director, are defined by 
statute as being fiduciary in nature, a conclusion drawn not so much from the use 
of the word fiduciary (although that does happen), but rather the definition of 
duties owed; if the duties are fiduciary in nature then the person owing them is a 
fiduciary.5  Other relationships, examples being limited partners and members in 
a manager-managed LLC, are defined as not being fiduciary in nature.6 

  

Koehlinger v. State Lottery Com'n of Ind., 933 N.E.2d 534, 542 (Ind. App. 2010) (quotation 
omitted), trans. denied. Further, "the Indiana legislature did not intend to criminalize bona fide 
contract disputes." French-Tex Cleaners, 893 N.E.2d at 1168.); Quadrille Business Systems v. 
Kentucky Cattlemen's Association, Inc., 242 S.W.3d 359, 365 (Ky. App. 2007) (a plaintiff cannot 
sustain an action for breach of a fiduciary duty where the plaintiff alleges that the fiduciary duty 
arose solely from the alleged agreement); Battista v. Lebanon Trotting Ass'n., 538 F.2d 111, 117 
(6th Cir. 1976) ("Under Ohio law, a tort exists only if a party breaches a duty which he owes to 
another independent of the contract, that is, a duty which would exist even if no contract 
existed."). 
 
5 Ky. Rev. Stat. Ann. §271B.8-300(1); id. §273.215(1).  Accord Model Business Corporation Act 
§8.3; Model Nonprofit Corporation Act (3rd) §8.3.  Under prior Kentucky law, the relationship 
between a corporate director and the corporation was expressly described as being "fiduciary" in 
nature.  See Ky. Rev. Stat. Ann. §271.365 (enacted 1946 Ky. Acts, ch. 141, §1) ("Officers and 
directors shall be deemed to stand in a fiduciary relation to the corporation, and shall discharge 
the duties of their respective positions in good faith, and with that diligence, care and skill which 
ordinary prudent men would exercise under similar circumstances in like positions.").  Accord 
Model Business Corporation Act (1928) §33 ("Officers and directors shall be deemed to stand in 
a fiduciary relation to the corporation."). 
 
6 Ky. Rev. Stat. Ann. §362.2-305(1) ("A limited partner does not have any fiduciary duty to the 
limited partnership or to any other partner solely by reason of being a limited partner.").  Ky. Rev. 
Stat. Ann. §275.170(4).  Accord Ind. Code Ann. §23-18-4-3(b); Ky. Rev. Stat. Ann. §275.165(2); 
Prototype §401(B).  See also Mitchell v. Smith, No. 1:08-CV-103 TS, 2009 WL 891908, at *2 (D. 
Utah Mar. 31, 2009) ("Because Defendant's Counterclaim relies solely upon Plaintiffs' status as 
members [of the LLC] for the existence of fiduciary duties, and because Utah law prohibits such a 
finding based solely upon membership, the Court finds that Defendant has failed to state a cause 
of action upon which relief may be granted.");  ULQ, LLC v. Meder, 666 S.E.2d 713, 721 (Ga. 
App. 2008) ("Because the plain language of OCGA §14-11-305 provides that non-managing 
members in manager-managed LLCs owe no duties to the LLC or other members, we hold that 
non-managing members owe no fiduciary duties to the LLC or the other members."); Dragt v. 
Dragt/DeTray, LLC, 161 P.3d 473, 482 (Wash. App. Div. 2 2007) ("because the Dragts were 
merely members of the manager-managed LLC, they owed no fiduciary duties and the trial court 
erred in imposing fiduciary duties on them.").  The existence (actually the lack of existence) of 
fiduciary duties inter-se the shareholders of a Kentucky corporation is reviewed in depth in 
Rutledge, "Shareholders Are Not Fiduciaries – A Positive and Normative Analysis of Kentucky 
Law," 51 Louisville L. Rev. 535 (2012-13).  See also Haldeman v. Haldeman, 197 S.W. 376, 381 
(Ky. 1917) ("A stockholder occupies a position and owes a duty radically different from a director.  
A stockholder may in a stockholders' meeting vote with a view to his own benefit: he represents 
himself only.")  Accord "As a general rule, shareholders do not owe a fiduciary duty to each other 
or to the corporation."  Freese v. Smith, 428 S.E.2d 841 (N.C. App. 1993) (citing Robinson, North 
Carolina Corporation Law, §11.4 (1990)).  The statement that shareholders do not stand in a 
fiduciary relationship with one another, at least under the law of Kentucky, is in contrast with, for 
example, the law of Massachusetts.  See Donahue v. Rodd Electrotype Co. of New England, Inc., 
328 N.E.2d 505 (Mass. 1975); Wilkes v. Springside Nursing Home, Inc., 353 N.E.2d 657 (Mass. 
1976).  Contrast Blaustein v. Lord Baltimore Capital Corp., 84 A.3d 954 (Del. Ch. 2014).   
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II. TO WHOM ARE THEY A FIDUCIARY? 
 

A fiduciary duty arises out of a fiduciary relationship; the duty is owed to the 
counter-party in the relationship.  In certain instances the statute will define who 
the counter-party is.  For example, a corporate director's duties are owed to the 
corporation.7 

 
III. WHEN DOES THE FIDUCIARY RELATIONSHIP BEGIN? 
 

The fiduciary duties imposed upon the fiduciary come into being upon the 
initiation of the fiduciary relationship.  But when does that take place?  Is the 
presentation of the relationship sufficient to initiate the obligations, or does that 
consequence await the initiation of the formal relationship? 
 
Under the 1914 Uniform Partnership Act, the fiduciary relationship among the 
partners arose upon the negotiation of the terms of the partnership.  In contrast, 
under the 1997 Revised Uniform Partnership Act, the fiduciary duties did not 
arise until the partnership's actual formation.8  In consequence, which law applies 
can have a material impact upon the potential partner's obligations. If the 
partnership is being organized in a UPA (1914) jurisdiction, a potential partner is 
immediately subject to fiduciary obligations upon the initial negotiations with 
respect to the formation of the venture.  Having participated in those negotiations 
the potential partner is, for example, barred from using the business idea in 
opposition to or competition with the partnership.9  Conversely, if the partnership 
is to be organized in a RUPA jurisdiction, even during that period of initial 
negotiation of the partnership, but before a determination is made that it is 
formed,10 a partner is not subject to fiduciary obligations.  Hence, in a RUPA 
jurisdiction, in connection with the initial negotiation of the partnership's 
formation, it is necessary to enter into a confidentiality or similar agreement by 
which, at least by contract, the potential partners are precluded from exploiting 
the idea for personal benefit in opposition to or competition with the partnership. 

 
IV. WHEN DOES THE BURDEN OF THE FIDUCIARY RELATIONSHIP END? 
 

The question of "when do the burdens of the fiduciary relationship end?" yields 
the classic lawyer answer – "It depends."  The answer is dependent upon the 
nature of the different fiduciary obligations. 
 
Consider first a corporate director's or a partner's duty of care. Upon the 
resignation as a director or resignation as a partner, there is no further 

7 See Ky. Rev. Stat. Ann. §271B.8-300(1); KRS §273.215(1).  See also Ballard v. 1400 Willow 
Council of Co-Owners, Inc., ___ S.W.3d ___, 2013 WL 6134150, *10 (Ky. Nov. 21, 2013) 
(director's fiduciary duties are owed to the corporation). 
 
8 See Thomas E. Rutledge and Allan W. Vestal, Rutledge & Vestal on Partnerships and Limited 
Partnerships in Kentucky §2.5.4 (2010). 
 
9 It is here assumed the partnership is ultimately formed and enters operations. 
 
10 Obviously, this can be a complicated question of fact. 
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involvement in the venture's management and affairs.  From there, there is no 
further duty of care.11 
 
In contrast, consider a fiduciary's duty of loyalty.  While the resigned director or 
partner may have no further involvement in prospective management, he or she 
is going to know the venture's confidential information; the "neuraliser"12 has not 
yet been invented.  Even after the termination, as an active relationship, of the 
circumstances creating the fiduciary burden, the fiduciary is bound by ongoing 
obligations. Ergo, the fiduciary may not utilize information derived from the 
relationship in competition with or otherwise to the detriment of the beneficiary of 
the fiduciary relationship and must otherwise protect the confidentiality of the 
information.13   

 
V. A FIDUCIARY IS NOT ALWAYS A FIDUCIARY 
 

It is an all too oft-overlooked point that a fiduciary is not always bound to act in 
accordance with fiduciary principles,14 primarily that to look solely to the interests 
of the principal without divided loyalty for the benefit of the fiduciary or a third-
party. 
 
Consider an employee; an employee has a fiduciary duty of loyalty to the 
employer.15 Assume that this employee has skills that are difficult to replace and 
which were learned and developed at the employer's expense. When the 
employee, without notice, announces that she is immediately terminating her 
employment relationship with the employer, we do not charge her with breach of 
fiduciary duty. The abrupt departure, highly disruptive to the beneficiary of the 
fiduciary obligation, is not itself a breach of fiduciary duty even though it cannot 
be suggested that the action was in the employer's best interest.  Rather, under 
the broadly accepted rule of "employment-at-will" as applied in the United States, 
just as the employer has the right to terminate the employee for a good reason, 
for a bad reason or for no reason at all (and here assuming that the termination is 
not consequent to employee having engaged in protected activity such as jury 
service or being a member of a suspect class), the employee may likewise 
withdraw from the bilateral employment relationship at will.  Just as the employee 

11 See, e.g., Ky. Rev. Stat. Ann. §§362.1-603(2)(b), (c). 
 
12 See Men In Black.   
 
13 Stewart v. Kentucky Paving Co., Inc., 557 S.W.2d 435, 439 (Ky. App. 1977), quoting Aero 
Drapery of Kentucky, Inc. v. Engdahl, 507 S.W.2d 166, 169-70 (Ky. 1974); Aero Drapery, 507 
S.W.2d at 169, quoting Trice v. Comstock, 121 F. 620, 625 (8th Cir. 1903). 
 
14 See also II Alan R. Bromberg and Larry E. Ribstein, Bromberg and Ribstein on Partnership 
§6.07(a) ("The partners owe fiduciary duties to each other and to the partnership, although they 
do not have such duties in all circumstances.") (citations omitted); id. footnote 16 (collecting 
cases). 
 
15 Restatement (Third) of Employment Law §8.01(a) (Tentative Draft No. 3 (Apr. 8, 2010)) 
("Employees owe a duty of loyalty…."); Stewart v. Kentucky Paving Co., Inc., 557 S.W.2d 438 
(Ky. App. 1977). 
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has no claim for damages or other relief when their employment is terminated, 
likewise the employer has no claim for damages or other relief when the 
employee ceases to provide services. 
 
The partner is the prototypical fiduciary, owing duties to both the partnership and 
the other partners.16  We do not, however, charge a partner with disloyalty and 
breach of duty in insisting that, based upon her production and client orientation, 
that in this next year her sharing ratio needs to be increased, a demand which if 
accepted will result in fewer firm revenues being available to be split among the 
other partners.  Admittedly the alteration in the sharing ratios likely will require 
the consent of the other partners.  Do they have a fiduciary obligation to agree to 
the sharing ratio alteration? – Surely not.   
 
To provide another example, assume a member-managed LLC; each member 
owes a fiduciary duty of loyalty to the LLC and a fiduciary duty of care to the LLC 
and each of the other members.17  The written operating agreement obligates 
Scott, a member of the LLC, to sell to it Blackacre for $1,000.  Notwithstanding 
having undertaken this obligation in the operating agreement, Scott refuses to 
close on the sale.  Clearly the LLC has a claim against Scott for breach of the 
operating agreement.  But there is no claim for breach of Scott's fiduciary 
obligations to either the LLC or the other members.  The breach of contract is not 
morphed into a breach of fiduciary duty by reason of the fact that one of the 
parties to the agreement, in this instance the party causing the breach, owed 
fiduciary duties.  Simply put, in this circumstance the member is acting not as a 
member subject to fiduciary obligations, but rather as a vendor. The law of 
contract has long addressed how breach, either monetary damages or specific 
performance (the latter likely being the outcome in this hypothesis), should be 
handled. 
 
Clearly a fiduciary is not required as to all actions impacting upon the beneficiary 
of the relationship to act in accordance with fiduciary restraints. 

 
VI. THE OBLIGATION OF GOOD FAITH AND FAIR DEALING IS NOT A 

FIDUCIARY OBLIGATION 
 

Before turning to the substance of the fiduciary obligations, it is important to 
distinguish the contractual obligation of good faith and fair dealing.  In Kentucky, 
every contract incorporates and imposes upon the parties thereto an obligation of 
good faith and fair dealing.18  The implied covenant of the good faith and fair 
dealing obligates a party to a contract to do "everything necessary" to carry out 

16 See, e.g., Ky. Rev. Stat. Ann. §§362.1-404(1)-(3). 
 
17 See Ky. Rev. Stat. Ann. §§275.170(1), (2), (4). 
 
18 See Farmers Bank and Trust Co. of Georgetown, Kentucky v. Willmott Hardwoods, Inc., 171 
S.W.3d 4, 11 (Ky. 2005) ("Within every contract there is an implied covenant of good faith and fair 
dealing, and contracts impose on the parties thereto a duty to do everything necessary to carry 
them out.").  At times this obligation has been recognized by and reflected in statute.  See, e.g., 
Ky. Rev. Stat. Ann. §275.003(7); id. §362.1-404(4); id. §362.2-408(4); and id. §386A.1-060(6). 
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the contract.19  The implied covenant informs the interpretation of the agreed 
upon terms of the contract; it does not provide extra-contractual terms.20  The 
covenant of good faith and fair dealing will not preclude a party from exercising 
their contractual rights.21  
 
This is not to suggest that good faith and fair dealing are inapplicable in a 
fiduciary relationship; rather the reverse is the typical rule.  The fiduciary must 
discharge the obligations undertaken by contract consistent with good faith and 
fair dealing. 

 
VII. WHAT AFFIRMATIVE AND NEGATIVE OBLIGATIONS BURDEN THE 

FIDUCIARY? 
  

After these other steps are completed, it is necessary to determine what are the 
fiduciary obligations that bind the fiduciary.  In order to assess whether a violation 
of a limitation has taken place it is necessary to know the parameters of that 
limitation. What is crucial to appreciate is that there are different fiduciary 
limitations even within the same category. Speed limits provide an analogous 
situation; speed limits bind each driver. There are, however, different speed 
limits.  Some roads permit 55 mph, some 70 mph, and within a school zone the 
speed limit is 25 mph.  Knowing that a particular driver was going say 60 mph 
does not tell you whether they were speeding unless you also know the speed 
limit along the stretch of road in question. 
 
Speaking in the broadest terms, a fiduciary is held to duties of care and loyalty.22 
Care requires that the fiduciary exercise responsibilities and discharge 
obligations undertaken in accordance with a performance standard. Loyalty 
requires that the fiduciary act in a self-abrogating manner; the fiduciary may not, 
absent informed consent, benefit (beyond agreed to compensation) from or 
transact business with the beneficiary or the subject matter of the fiduciary 

19 In re Tolliver, 464 B.R. 720, 742-43 (Bkrtcy. E.D. Ky. 2012), citing Harvest Homebuilders LLC 
v. Commonwealth Bank and Trust Co., 310 S.W.3d 218, 220 (Ky. App. 2012); Ranier v. Mount 
Sterling Nat’l Bank, 812 S.W.2d 154, 156 (Ky. 1991). 
 
20 See, e.g., Winshall v. Viacom Intern., Inc., 2011 WL 5506084 (Del. Ch. Nov. 10, 2011). 
 
21 See, e.g., Scheib v. Commonwealth Anesthesia, P.S.C., 2011 WL 5008089, *5 (Ky. App. 
2011); Farmers Bank and Trust Co. of Georgetown, Kentucky v. Willmott Hardwoods, Inc., 171 
S.W.3d 4, 11 (Ky. 2005).  See also United Propane Gas, Inc. v. Federated Mut. Ins. Co., 2007 
WL 779443, *3 (Ky. App. Mar. 16, 2007) ("Since Federated had a right to settle under the 
contract and therefore was merely exercising a contractual right, and UPG has otherwise cited us 
to no specific policy provision alleged to have been breached, we affirm the circuit court's award 
of summary judgment on the breach of contract claim.") 
 
22 Other obligations at times identified as being fiduciary in nature include that to act lawfully, the 
duty of candor, and a duty of good faith.  See generally in accordance with the holding of the 
Delaware Supreme Court in Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362 (Del. 
Supr. 2006), it is here assumed that the duty of good faith is a component of the duty of loyalty.  
As a concession to the brevity of life, I will not here pursue the question of whether the duty of 
care is itself a component of the duty of loyalty. 
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relationship.23  The crucial point bears emphasis – there are different standards 
of care and there are different standards of loyalty.  The correct determination 
that X is a fiduciary in favor of Y and that X engaged in conduct that violates 
fiduciary standard Z is entirely irrelevant unless it is demonstrated that standard 
Z is at issue in their fiduciary relationship. If X is guilty of negligence but not gross 
negligence, and the fiduciary standard for X's conduct on Y's behalf is gross 
negligence, there is no fiduciary breach and no fiduciary liability. 

 
VIII. ASSUMING, OF COURSE, THAT THE DEFAULT FIDUCIARY STANDARDS 

HAVE NOT BEEN BY PRIVATE AGREEMENT ALTERED 
 

The law of corporations is rather straightforward as to fiduciary obligations in that 
they are not subject to modification in the articles of incorporation or otherwise.24  
The law of the various unincorporated business organizations is far less 
restrictive.  In that realm it is possible to modify the fiduciary duties that are, as a 
default rule, provided by statute. In the context of a partnership or limited 
partnership governed by, respectively, the Kentucky Revised Uniform 
Partnership Act (2006)25 or the Kentucky Uniform Limited Partnership Act 
(2006),26 the statutes impose maximum limits to the degree to which the default 
duties may be altered, and neither permits a duty to be eliminated.27 Conversely, 
in the Kentucky LLC Act, it is possible not only to modify but also to eliminate the 
default statutory duties.28  
 
In any partnership, limited partnership or LLC, in assessing a question involving 
fiduciary duties, it is crucial to first examine the controlling private agreement.  If it 
alters the fiduciary stands and does so within permissible limits, those privately 
structured rules control. 

23 See also Rutheford B. Campbell, Jr., "Corporate Fiduciary Duties in Kentucky," 93 Ky. L.J. 551, 
555 note 16 (2004-05) (differentiating "care" as being implicated in decisions that (could) increase 
corporate wealth from "loyalty," it being implicated in decisions that reallocate corporate wealth 
among constituencies). 
 
24 A Delaware 102(b)(7) or Kentucky 271B.2-020(2)(d) provision does not alter a director's 
fiduciary obligations, but rather only alter the standard of culpability for damages. Further, those 
provisions are themselves limited to certain conduct and cannot alter the standard of culpability 
with respect to other conduct. 
 
25 Ky. Rev. Stat. Ann. ch. 362.1. 
 
26 Ky. Rev. Stat. Ann. ch. 362.2. 
 
27 See, e.g., Ky. Rev. Stat. Ann. §362.1-103(2)(c); Ky. Rev. Stat. Ann. §362.2-110(2)(e); Rev. 
Unif. P'ship Act §103(b)(3), 6 U.L.A. 73 (2001); Unif. Ltd. P'ship Act §110(b)(5), 6A U.L.A. 378 
(2008).  Neither the Uniform Partnership Act nor the various uniform limited partnership acts prior 
to the 2001 act addressed whether the statutory or common law duties could be, much less the 
degree to which they could be, modified. 
 
28 See Ky. Rev. Stat. Ann. §275.170 ("Unless otherwise provided in a written operating 
agreement: …."); see also id.  §275.180(1) (providing that a written operating agreement may 
eliminate personal liability for a breach of a duty provided for in KRS §275.170). 
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It bears noting that simply because something can be done, it does not follow 
that it should be done. Departing from the default fiduciary duties is a 
complicated undertaking that requires that the drafter consider and address at 
least: 

 
A. What is the duty? 
 
B. When is it owed? 
 
C. Who owes it? 
 
D. To whom is it owed? 
 
E. At what point does the duty terminate? 
 
F. By what means is it enforced? 
 
G. What is the standard of culpability? 
 
H. Who bears the burden of showing breach? 
 
I. Who bears the burden of showing that the standard of culpability has or 

has not been met? 
 
Fail to address any of these points and there will exist an ambiguity in the 
agreement. 
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DRAFTING CONSIDERATIONS FOR FIDUCIARY DUTY PROVISIONS IN 
KENTUCKY LIMITED  LIABILITY COMPANY OPERATING AGREEMENTS 

James C. Seiffert 
 

 
 
I.  THE KENTUCKY LIMITED LIABILITY COMPANY 
 

A. The Limited Liability Company as the Entity of Choice 
 

A limited liability company ("LLC") has become the preferred entity of 
choice for structuring new businesses and transactions in Kentucky.  In 
2013, the Kentucky Secretary of State's Office reports 17,335 limited 
liability companies were organized compared to 3,987 corporations and 
196 partnerships (limited partnerships and limited liability partnerships). 

  
B. Kentucky LLCs are Creatures of Contract 
 

Kentucky LLCs are "creatures of contract" which afford the parties in-
volved the maximum amount of freedom of contract, private negotiations 
and flexibility. 
 
1. Default act. 
 

The Kentucky Limited Liability Company Act (KRS 275, Section 
275.001-275.540, et. seq.) makes certain statutory provisions 
applicable only by default. This means that the members of a 
Kentucky LLC, by default, fall back to a provision in the Kentucky 
Limited Liability Act ("KLLCA") only in situations in where they 
have not otherwise specifically addressed a particular situation in 
their LLC operating agreement. 

  
2. Freedom of contract. 
 

The KLLCA gives the maximum effect to the principles of freedom 
of contract.  KRS 275.003. The result is that members of a 
Kentucky LLC are free to contract among themselves concerning 
a number of issues, including the management and standards of 
conduct governing the internal affairs of the LLC, including 
fiduciary duties. 

  
II. UNDERSTANDING FIDUCIARY DUTIES AND KENTUCKY LIMITED 

LIABILITY COMPANIES 
 

A. Fiduciary Duties in General 
 

1. Definitions. 
 

A fiduciary is someone who is entrusted with the management and 
protection of another party's property.  Fiduciary duties are those 
legal obligations imposed on a fiduciary to act in the best interest 
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of another party. A fiduciary obligation arises whenever the 
relationship with the other party involves a special trust, 
confidence, and reliance on the fiduciary to exercise his discretion 
or expertise in acting for the benefit of the other party.  The person 
serving as the fiduciary must knowingly accept that trust and 
confidence to exercise his or her expertise and discretion to act on 
the client's behalf.  A member of a corporation's board of directors 
has a fiduciary duty to the shareholders, a trustee has a fiduciary 
duty to the trust's beneficiaries, and an attorney has a fiduciary 
duty to a client. 
 

  2. Fiduciary duties – the duty of care and the duty of loyalty. 
 

a.   The duty of care requires fiduciaries to inform themselves, 
prior to making a decision, of all material information 
reasonably available to them. 

 
b. The duty of loyalty prohibits those in control from using 

their position of trust and confidence to further their 
particular private interests.  Fiduciaries must be motivated 
by the best interest of those that placed special trust and 
reliance in the fiduciary. 

 
B. Statutory Provisions of Standards of Conduct 
 

1. Kentucky corporations. 
 

a.   The Kentucky Business Corporation Act and the Kentucky 
Nonprofit Corporation Act specifically imposes fiduciary 
duties on its directors and officers. 

 
i.   General standard of conduct of directors (KRS 

271B.8-300/KRS 273.215). 
 

(a) A director shall discharge his duties as a 
director, including his duties as a member of 
a committee: (i) in good faith; (ii) on an 
informed basis; and (iii) in a manner he 
honestly believes to be in the best interests 
of the corporation. 

 
(b) A director shall be considered to discharge 

his duties on an informed basis if he makes, 
with the care an ordinarily prudent person in 
a like position would exercise under similar 
circumstances, inquiry into the business and 
affairs of the corporation, or into a particular 
action to be taken or decision to be made. 

 
ii. Standard of conduct of officers (KRS 271B.8-

420/KRS 273.229). 
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(a) An officer with discretionary authority shall 
discharge his duties under that authority: (i) 
in good faith; (ii) on an informed basis; and 
(iii) in a manner he honestly believes to be 
in the best interests of the corporation. 

 
(b) An officer shall be considered  to discharge 

his duties on an informed basis if he makes, 
with the care an ordinarily prudent person in 
a like position would exercise under similar 
circumstances, inquiry into the business and 
affairs of the corporation, or into a particular 
action to be taken or decision to be made. 

 
2. Kentucky limited liability companies. 
  

a.   The KLLCA addresses the standard of care of its man-
agers and members in KRS 275.170 "Duties of care and 
loyalty – Approval of conflict of interest transactions – 
Remedy for breach of the duty of loyalty." 

 
Unless otherwise provided in a written operating agree-
ment: 
 
i.   With respect to any claim for breach of the duty of 

care, a member or manager shall not be liable, 
responsible, or accountable in damages or other-
wise to the limited liability company or the members 
of the limited liability company for any action taken 
or failure to act on behalf of the limited liability 
company unless the act or omission constitutes 
wanton or reckless misconduct. 

     
ii. The duty of loyalty applicable to each member and 

manager shall be to account to the limited liability 
company and hold as trustee for it any profit or 
benefit derived by that person without the consent 
of more than one-half (1/2) by number of the 
disinterested managers, or a majority-in-interest of 
the members from: 

 
(a) Any transaction connected with the conduct 

or winding up of the limited liability com-
pany; or 

 
(b) Any use by the member or manager of its 

property, including, but not limited to, 
confidential or proprietary information of the 
limited liability company or other matters 
entrusted to the person as a result of his or 
her status as manager or member. 
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iii.   A member of a limited liability company in 
which management is vested in managers 
under KRS 275.165(2) and who is not a 
manager shall have no duties to the limited 
liability company or the other members 
solely by reason of acting in his or her 
capacity as a member. 

 
b.   It is clear that the KLLCA imposes the fiduciary duties of 

care and loyalty on both its members and managers with 
respect to the LLC and its other members.  Unlike the 
fiduciary obligations imposed on directors and officers of 
both for profit and nonprofit corporations, the KLLCA 
imposes fiduciary duties on the LLC's members and  
managers only in the absence of the  parties, through the 
terms of the operating agreement, altering, restricting, or 
even eliminating these duties. 

  
i.   Even though members to an LLC operating agree-

ment may, by contract, modify their fiduciary duties, 
each member and manager shall discharge all 
duties and exercise all rights consistently with the 
obligation of good faith and fair dealing.  KRS 
275.003(7). 

 
ii. This contractual obligation of good faith and fair 

dealing cannot be eliminated in the operating 
agreement, but parties may prescribe the standards 
by which the performance of the obligation is to be 
measured provided the standards are not 
"manifestly unreasonable". KRS 275.003(7). 

  
III. CONSIDERATIONS IN DRAFTING FIDUCIARY DUTY PROVISIONS IN 

KENTUCKY LLC OPERATING AGREEMENTS 
  

A. Modifying, Restricting or Eliminating Fiduciary Duties 
 

The KLLCA specifically allows an operating agreement to expand, restrict 
or eliminate certain aspects of fiduciary duties of members and/or 
managers of the LLC so long as these restrictions are not "manifestly 
unreasonable." 
 
1. Modifying fiduciary duties. 
 

When considering the fiduciary duties provisions in an operating 
agreement, the drafter may modify, restrict or even eliminate the 
following: 
 
a. The duty to account to the LLC or to hold  as trustee any 

property, profit or benefit derived by the member in the 
conduct of winding up a business from a use  by the 
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member or manager of the LLC's property or from the 
appropriation of a LLC opportunity. 

  
b. The duty to refrain from dealing with the LLC in the 

conduct or winding up of the LLC business as or on behalf 
of a party having an interest adverse to the LLC. 

  
c. The duty to refrain from competing with the LLC in the 

conduct of the LLC business before the dissolution of the 
LLC. 

  
2. Dealing with the implied contractual covenant of good faith and 

fair dealing. 
 

When considering the fiduciary duties provisions in an operating 
agreement, the drafter, so long as it is not "manifestly 
unreasonable," may incorporate the following: 
 
a.   Identify specific types or categories of conduct that do not 

violate the duty of loyalty. 
 
b.   Alter the duty of care except to authorize intentional 

misconduct or knowing violations of law. 
  
c.   Alter any other fiduciary duty including the elimination of 

particular aspects of that duty. 
    
d.   Prescribe standards by which to measure the performance 

of the contractual obligation of good faith and fair dealing. 
 
e.   Specify the method by which a specific transaction or act 

that would otherwise violate the duty of loyalty would be 
authorized or ratified by one or more disinterested and 
independent persons after full disclosure of all material 
facts.  

 
B. Concluding Remarks 

 
1. Default statute. 
 

The KLLCA is a "default" statute which allows the parties to 
contract among themselves their rights, duties and obligations. 

  
2. Default fiduciary duties. 
 

The KLLCA has affirmatively established default fiduciary duty 
rules.  KRS 275.170. 
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3. Motivation to modify fiduciary duties. 
 

Modifications of the fiduciary duties are motivated by different 
reasons and may be affected in different ways depending on the 
context. 
 

4. Contractual implied covenant of manifestly unreasonable. 
 

When making modifications to fiduciary duties, one needs to make 
sure that the changes are not "manifestly unreasonable." 
 

5. Clear and precise modifications. 
 

When modifying fiduciary duties in an operating agreement, it is 
extremely important that changes made are explicit, clear and 
unambiguous. 
 

6. Related matters. 
 

With the freedom of contract under the KLLCA, the parties may 
also want to consider the following: 
 
a. One may want to create a direct private cause of action for 

members against a manager or managing member for a 
breach of fiduciary duty or create derivative rights process 
for the members. 

   
b.  One may want to consider (i) identifying the scope of 

damages, and (ii) the recovery of attorney fees. 
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