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ADMINISTRATIVE LAW BASICS OR 
HOW I LEARNED TO STOP WORRYING AND 
EXHAUST MY ADMINISTRATIVE REMEDIES 

Brad Sayles and Ben Fiechter 
 
 
 
I. INTRODUCTION  
 

These materials are intended to give the reader a general overview of the laws 
that govern the formal hearings of agencies in the Commonwealth of Kentucky.  
Administrative agencies exercise both quasi-legislative and quasi-judicial 
powers.1  The agency's legislative or rule-making powers are governed by KRS 
Chapter 13A.  The statutes governing adjudicatory actions are found at KRS 
13B.005 et seq., otherwise known as the Albert Jones Act of 1994 ("Chapter 
13B").2  In general, Chapter 13B establishes the structure in which a party may 
exhaust the administrative remedies available and if necessary seek judicial 
review of the agency's decision. 

 
The provisions of Chapter 13B apply, at least in part, to all administrative 
hearings conducted by a state agency,3 unless explicitly exempt.4  If an agency 

1 York v. Com., 815 S.W.2d 415, 418 (Ky. App. 1991). 
 
2 KRS 13B.005.  The federal administrative procedures act (APA) was adopted in 1946 and 
included requirements standardizing both the rule-making and hearing process.  The same year, 
the Commission on Uniform State Laws published the model state administrative procedures act.  
In 1994, Kentucky was only one of three states yet to adopt uniform administrative procedures for 
both rule making and hearings.  Kentucky had adopted uniform procedures for rule making, now 
at KRS 13A, in 1974.  Companion legislation creating uniform procedures for hearings were 
prepared, but ran into widespread opposition from the agencies and failed.  Attempts to adopt 
uniform hearing procedures were made again in 1984, 1988 and 1992.  All of which were 
unsuccessful.  Legislative Research Commission (LRC), Report on Uniform Administrative 
Hearing Procedures, Research Memorandum No. 461, P. 1-2 (January 1992).  Available at 
http://www.lrc.ky.gov/lrcpubs/rm461.pdf.  Last visited February 23, 2014. Chapter 13B underwent 
revisions in 1996 and 1998.  LRC, General Assembly Action Regular Session 1997, Information 
Bulletin No. 197 (May 1996) and LRC, General Assembly Action Regular Session 1998, 
Information Bulletin No. 200 (May 1998) Both are available at 
http://www.lrc.ky.gov/lrcpubs/Ib197.pdf and http://www.lrc.ky.gov/lrcpubs/Ib200.pdf.  Last visited 
February 23, 2014.  The Act's namesake, Albert Jones, served as the third district's 
representative in the Kentucky legislature from 1988-1992 and later as Mayor of Paducah (1996-
2000).  He was involved in the numerous unsuccessful attempts to adopt similar legislation.  
 
3 KRS 13B.020(1).  The statute defines "agency" as any entity in the executive branch of state 
government authorized by law to conduct administrative hearings, including but not limited to, 
each state board, bureau, cabinet, commission, department, authority, or officer.  
 
4 KRS 13B.020(2)-(5), exempts numerous administrative hearing processes and actions from the 
requirements of Chapter 13B.  While the exemption list may seem to "swallow the rule," in 1996 
LRC estimated that "KRS chapter 13B, affects over 400 types of hearing processes."  Only 
twenty-six procedures received full exemption and fifty-four procedures received a limited or 
conditional exemption.  Legislative Research Commission, Issues Confronting the 1996 General 
Assembly: A Supplement, Information Bulletin No. 195, p. 25 (December 1995).  Available at 
http://www.lrc.ky.gov/lrcpubs/Ib195.pdf.  Last visited February 23, 2014.    
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or a particular action is not wholly exempt from Chapter 13B, there may be 
limited exemptions granted by statutes or administrative regulations for specific 
hearing provisions under certain circumstances.5 While the materials may 
reference exempted proceedings or processes when relevant, the focus is 
primarily on Chapter 13B.  Prior to practicing before a particular agency, you 
should closely examine the agency's enabling statutes, its regulations and any 
relevant case law to determine nuances or exemptions from Chapter 13B.   
 
Chapter 13B recognizes that the agency head may exercise all powers conferred 
to the agency, including the agency's hearings and issuance of a final order.6  
Chapter 13B permits the agency head to delegate its authority to a collegial body 
that serves as an agency head or to a hearing officer.7  The authority to delegate 
is not without limit, the agency head may not delegate the power to issue a final 
order, unless authorized by statute or the agency head is disqualified.8  Hearing 
officers when delegated authority by the agency head issue recommended 
orders, this order may or may not be adopted by the agency head in its final 
order.9  

 
Hearing officers may be employed by the agency, provided by another agency, 
or provided by private attorneys through personal service contract.10  There is not 
a specific requirement that Agency-employed hearing officers be licensed 
attorneys, rather the Personnel Cabinet sets the competency qualifications of 
hearing officers.11   

 
The hearing officers, agency head or hearing panel, preside over the agency's 
administrative hearings.  Administrative hearings are defined as any type of 
formal adjudicatory proceeding conducted by an agency as permitted by statute 
or regulation to decide the legal rights, duties, privileges or immunities of a 
named person.12  The "named person" subject to the agency's action, must be 

5 KRS 13B.020(2)(h).   
 
6 KRS 13B.030(1).  
 
7 Id.  
 
8 Id.; see also KRS 13B.040 (discussing grounds for disqualification including, but are not limited 
to, serving as an investigator in the pre-adjudicative stages of the proceedings, participating in an 
ex parte communication which would prejudice the proceedings, having pecuniary interest in the 
outcome, or having a personal bias toward any party to a proceeding).     
 
9 KRS 13B.010(5).   
 
10KRS 13B.030(2).  Private attorneys may only serve as hearing officers if the Attorney General's 
Office cannot provide sufficient hearing officers.   
 
11 Id. at (3).   
 
12 KRS 13B.010(2).   
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provided with procedural due process.13  Chapter 13B is constructed in a manner 
that generally addresses the elements of procedural due process.14   

 
The fundamental requirement of procedural due process is "the opportunity to be 
heard at a meaningful time and in a meaningful manner."15  In the administrative 
setting, procedural due process is understood to require: 1) notice of the 
proposed action; 2) a hearing that includes the taking and weighing of evidence; 
3) a finding of fact based upon a consideration of the evidence; 4) an order 
supported by substantial evidence; and where the party's constitutional rights are 
involved, 5) a judicial review of the administrative action.16  These requirements 
and others are in some fashion addressed under Chapter 13B.  The particulars of 
Chapter 13B and the administrative hearings under its purview are discussed in 
detail below.   

 
II. NOTICE AND AGENCY JURISDICTION  
 

A. Notice of Action or Hearing 
 

For a hearing to satisfy procedural due process, it must be at a 
meaningful time and meaningful manner.17 These principles require 
adequate notice detailing the reasons for the action sufficiently clear and 
specific to allow a defense.18  KRS 13B.050 as adopted in 1994, did not 
require a statement of the factual basis.  This requirement was added 
with the 1996 amendments, which permits agencies to send out one 
notice that complies with hearing notice under Chapter 13B and the 
constitutional notice requirements for procedural due process.  Separate 
notice of the agency's action may still be required by statute, regulation or 
common law.19  In other instances, the right to a hearing is only triggered 

13 U.S. Const. Amend XIV; Ky. Const. §2. 
 
14 Com. v. Handi-Van, Inc., 358 S.W.3d 504, 506 (Ky. App. 2012) ("KRS Chapter 13B was 
created in 1994 as an 'umbrella' statute in order to assure standardized procedural protections.") 
citing Richard H. Underwood, "Administrative Adjudication in Kentucky: Ethics and Unauthorized 
Practice Considerations", 29 N. Ky. L. Rev. 359 (2002).  
 
15 Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (internal citation and quotation omitted). 
 
16 See Franklin v. Natural Resources and Environmental Protection Cabinet, Com. of Ky., 799 
S.W.2d 1, 5 (Ky. 1990); see also Morris v. City of Catlettsburg, 437 S.W.2d 753, 755 (Ky. 1969), 
Kaelin v. City of Louisville, 643 S.W.2d 590, 591 (Ky. 1982); Wyatt v. Transportation Cabinet, 796 
S.W.2d 872, 873-74 (Ky. App. 1990). 
 
17 Id.  
 
18 Id.; Personnel Bd. v. Heck, 725 S.W.2d 13, 17 (Ky. App. 1986).   
 
19 See e.g., 42 C.F.R. §§431.206 and 210, (under Medicaid, notice is required at the time of any 
action and it must inform the recipient of their right to request a hearing).   
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upon petition or request; therefore, the right to hearing notice attaches 
after the request.20 

 
KRS 13B.050(3) requires notice in "plain language" that includes:  
 
(a) A statement of the date, time, place and nature of the hearing;  
 
(b) The name and contact information of the hearing officer;  
 
(c) The names and contact information of all parties to the hearing;  
 
(d) A statement of the factual basis for the agency action along with a 

statement of issues involved, in sufficient detail to give parties 
reasonable opportunity to prepare evidence and argument;  

 
(e) A reference to the specific statutes and regulations that relate to 

the issues involved and the procedure to be followed in the 
hearing;  

 
(f) A statement advising the person of his right to legal counsel;  
 
(g) A statement of the parties' right to examine, at least five (5) days 

prior to the hearing, a list of witnesses the parties expect to call at 
the hearing, any evidence to be used at the hearing and any 
exculpatory information in the agency's possession; and  

 
(h) A statement advising that any party who fails to attend or 

participate as required at any stage of the administrative hearing 
process may be held in default.    

 
Notice of the hearing must be given at least twenty days before the 
hearing.21  Failure to give notice of the hearing in compliance with 
Chapter 13B voids the agency's action.22  Certain deficiencies, however, 
may be corrected in the notice of hearing, if done at least twenty days 
before the hearing or if a continuance allowing for twenty days' notice is 
issued.23  
 
The notice must inform the parties of the nature of the hearing, which 
would include the possible results of a hearing.24  Further, there must be 
a statement in sufficient detail of the facts and other issues involved.  This 

20 See Jewish Hosp., Inc. v. Baptist Health Care System, Inc., 902 S.W.2d 844, 847 (Ky. App. 
1995) (under Certificate of Need a hearing must be requested before notice is issued).   
 
21 KRS 13B.050(1).  
 
22 See e.g., Wilson v. Hite, 54 S.W. 726, 727 (Ky. App. 1900).   
 
23 See e.g., Estreicher v. Board of Educ. of Kenton County, Ky., 950 S.W.2d 839, 843 (Ky. 1997).  
 
24 See Board of Levee Com'rs of Fulton County v. Johnson, 199 S.W. 8, 16 (Ky. App. 1917).  
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does not require the "formalities and exactness of an indictment.  It is 
necessary, however, that they be legally sufficient."25 To be legally 
sufficient the statement must contain at least some fact supporting the 
action.26  Conclusory statements will not suffice.27 

 
The notice must cite to the specific statutes and regulations, which relate 
to the issues involved and the hearing procedures.  General citation to the 
entire statute or regulations, or recitation of the language is not 
sufficient.28  Notices missing citations or citing to the inappropriate law are 
defective.29 

 
The factual basis and applicable law are the most important components 
of the notice.  Without this information the party cannot determine if the 
action is based on "incorrect or misleading factual premises or on 
misapplication of rules or policies to the facts."30 This information is 
needed so that a party can "make an informed decision as to whether to 
appeal, and be prepared for the issues to be addressed at the hearing."31 

 
The agency is bound to the rationale articulated in the notice.32 The 
agency cannot articulate one reason in its notice and then later develop 
post-hoc rationalizations supporting their action for reasons beyond those 
contained in the notice.33  However, new issues raised at the hearing 
without objection may be considered by the agency.34  If you believe the 
notice is deficient, you must object either before or at the hearing.  Failing 
to do so may result in a waiver of the right.35  

25 Holliday v. Fields, 275 S.W. 642, 646 (Ky. App. 1925).    
 
26 Id. 
 
27 Moffitt v. Austin, 600 F.Supp. 295, 297-298 (W.D. Ky. 1984); Kerr v. Holsinger, 2004 U.S. Dist. 
LEXIS 7804, 22 (E.D. Ky. Mar. 25, 2004). 
 
28 See e.g., Id.; Goss v. Personnel Bd., 456 S.W.2d 819, 820 (Ky. 1970); Blackburn v. Board of 
Ed. of Breckinridge County, 564 S.W.2d 35, 36 (Ky. App. 1978).  
 
29 Id.; Com., Transp. Cabinet v. Woddall, 735 S.W.2d 335 (Ky. App. 1987).  
 
30 Goldberg at 267-268; see also Gray Panthers v. Schweiker, 652 F.2d 146, 168 (D.C. Cir. 1980) 
(without adequate notice the "hearing serves no purpose").  
 
31 Ortiz v. Eichler, 616 F.Supp. 1046, 1062 (D. Del. 1985).  
 
32 Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 50 
(1983); Faust v. Com., Tourism Cabinet, 142 S.W.3d 89, 98 (Ky. 2004).  
 
33 Faust at 98; Wagoner v. Blair Fork Coal Co., 534 S.W.2d 250, 252 (Ky. 1976).  
 
34 Smith v. State Bd. of Accountancy of Ky., 271 S.W.2d 875, 876 (Ky. 1954).   
 
35 KRS 13B.020(6) (Except to the extent precluded by another provision of law, a person may 
waive any procedural right conferred upon that person by this chapter); Kupper v. Kentucky Bd. of 
Pharmacy, 666 S.W.2d 729, 730 (Ky. 1983).  
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The notice must also inform the parties of their right to counsel.36  

Kentucky courts have long held that the right to representation by counsel 
is an essential feature of a fair administrative hearing.37 However, an 
agency is not required to provide parties with counsel for an 
administrative hearing.   

 
Individuals may represent themselves, and in some cases, non-attorneys 
are permitted to act on behalf of the individual.38  In most cases, that 
representative must be an attorney.39  In the case of corporations, an 
attorney is required.40 That attorney may be an employee of the 
corporation, such as the corporation's general counsel.41  

 
The notice of the hearing must be served on the parties by personal 
service or by certified mail, return receipt requested, sent to the their last 
known address.42  Constructive service of notice or process is sufficient 
for both Chapter 13B and due process.43  Service is considered complete 
on the date the agency receives the return receipt or the returned notice, 
not the date the party receives (signs for) the notice.44  Once the agency 
receives the receipt or notice it has jurisdiction over the party.   
 

B. Other Jurisdictional Issues 
 
The party's failure to comply with the administrative hearing standards 
may also raise jurisdictional issues. Throughout the administrative pro-
cesses, parties must strictly comply with all administrative procedures 

36 KRS 13B.050(3)(f); see also, KRS 13B.080(5) ("Any party to an administrative hearing may 
participate in person or be represented by counsel").   
 
37 American Tobacco Co. v. Sallee, 419 S.W.2d 160, 161 (Ky. 1967) ("The right to be heard by 
counsel on the probative force of the evidence is an essential feature of a hearing.") citing 
Mayfield Gas Co. v. Public Service Com'n, 259 S.W.2d 8 (Ky. 1953); Thompson v. Board of 
Educ., 838 S.W.2d 390, 393 (Ky. 1992) ("The hearing must permit the individual the right to be 
represented by counsel.").  
 
38 See e.g,. 42 C.F.R. §431.206; 907 KAR 17:010 §15 (In addition to legal counsel and self-
representation, Medicaid beneficiaries may be represented by a relative, a friend, or other 
spokesperson).   
 
39 Kentucky State Bar Ass'n v. Henry Vogt Mach. Co., 416 S.W.2d 727 (Ky. 1967). 
 
40 Id.  
 
41 Kentucky Bar Association, Unauthorized Practice of Law Opinion KBA u-17 (November 1977).   
 
42 KRS 13B.050(2).  As an exception to this rule, notice of the Personnel Board hearings and all 
board orders may be served first-class mail.  
 
43 Bingham v. Natural Resources and Environmental Protection Cabinet, Com. of Ky., 761 
S.W.2d 627, 629 (Ky. App. 1988).   
 
44 Id.  

6 

                                                



established by statute and regulation.45 If a party fails to comply with 
every procedural detail, the agency may dismiss the appeal.46  Good faith 
attempts to substantially comply with the requirements will not save an 
administrative appeal.47  

 
Under strict compliance, counsel must carefully read timing and filing 
requirements.48  This is particularly important in cases where the agency 
first issues notice of its action and the recipient must appeal before the 
right to a hearing attaches.  If a party fails to file a timely appeal, the 
administrative decision will be final and not subject to review.49  It is 
possible to establish a presumption of receipt through mailing the docu-
ment well in advance of the deadline with sufficient time to allow for the 
agency's receipt and filing.50 Considering the strict compliance standard, 
best practices are to file appeals with delivery confirmation; and if a 
deadline is looming send it with an overnight carrier or by hand delivery.  

 
Absent an agency specific statute or regulation, KRS 446.030 likely 
governs computation of time.51  Under KRS 446.030, the day of the act or 
event is not included, but the last day is included unless it is a Saturday, 
Sunday or legal holiday, in which event the period extends to the next 
day. If the period is less than seven days, intermediate Saturdays, 
Sundays or legal holidays do not count.    

 
As it relates to jurisdiction in general, the agency has authority to deter-
mine its own jurisdiction, but the agency's determination does not 
preclude a court from reversing for lack of subject matter or personal 
jurisdiction.52 The agency's authority is not boundless; rather, "it is 
fundamental that administrative agencies are creatures of statute and 
must find within the statute warrant for the exercise of any authority which 

45 Jenny Wiley Health Care Center v. Com., 828 S.W.2d 657, 661 (Ky. 1992). 
 
46 Id.  
 
47 Id. at 659-660.  
 
48 Com., Cabinet for Health & Family Services v. Copper Care, Inc., 2008 WL 1920160 (Ky. App. 
May 2, 2008) (finding that CR 6.05's three-day mail rule is inapplicable to filing exceptions under 
KRS 13B.110(4)); Revenue Cabinet v. JRS Data Systems, Inc., 738 S.W.2d 828 (Ky. App. 1987) 
(holding that documents are not "filed" until they are received by the agency, simply mailing within 
the allotted time will not suffice); KRS 446.030.   
 
49  Jenny at 661.  
 
50 Com., Cabinet for Health & Family Services v. Frasure's Riverview Pers. Care Home, 2014 WL 
97472 (Ky. App. Jan. 10, 2014).  
 
51 Jenny at 658 (Ky. 1992). 
 
52 Grimes v. Kentucky Unemployment Ins. Com'n, 340 S.W.3d 104, 106 (Ky. App. 2011) 
("However, a quasi-judicial agency such as the Commission, like a court, has the implied 
authority to determine its own jurisdiction.").   
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they claim."53 Despite the agency's authority to determine its own 
jurisdiction, it is important that parties raise any jurisdictional issues 
during the hearing process to preserve that matter for appeal.54  

 
As creatures of the enabling statute and its regulations, the agency's 
jurisdiction is limited to those statutes and regulations. The hearing officer 
or agency head may not determine that a regulation or statute is invalid or 
unconstitutional on its face.55  In fact, unlike subject-matter jurisdiction, 
parties may raise facial constitutional challenges for the first time during 
the judicial appeal.56  The agency may rule on issues of whether the law 
as applied is unconstitutional.57 Therefore, parties should raise such 
challenges at the administrative hearing level.   

 
Lastly, an agency's authority to take action may be limited in time.  KRS 
13B.050(1) requires that agencies conduct the hearing as soon as 
practicable, but what is practicable will vary by case, agency and matter.  
Absent specific limitation periods within the agency's enabling statutes or 
regulations, Kentucky courts have often found that the five-year limitation 
for actions upon a liability created by statute applies.58  For those subject 
to the agency action, Kentucky courts routinely allow tolling of the 
applicable statute of limitations while parties exhaust their administrative 
remedies.59  

 
When the agency issues a notice of action that requires the effected party 
to request a hearing, the hearing officer must issue a separate notice of 
hearing, at least twenty days before the scheduled hearing date.60  
Certain agencies may have additional time restrictions on the hearing, 
recommended order, or final order.61  Agency regulations aside, under 
Chapter 13B a hearing could be held within as little as twenty days' 
notice.  However, depending on the circumstances due process concerns 
may require that the agency give more than twenty days' notice.  It is in 

53 Department for Natural Resources and Environmental Protection v. Stearns Coal & Lumber 
Co., 563 S.W.2d 471, 473 (Ky. 1978).  
 
54 Board of Regents of Murray State University v. Curris, 620 S.W.2d 322, 323 (Ky. App. 1981).  
 
55 Hagan v. Farris, 807 S.W.2d 488 (Ky 1991).   
 
56 Com. v. DLX, Inc., 42 S.W.3d 624, 626 (Ky. 2001).  
 
57 Id.  
 
58 Com. v. EPI Healthcare, LLC, 362 S.W.3d 337, 338 (Ky. App. 2011); KRS 413.120(2).  
 
59 See, e.g., Tyler v. Taylor, 128 S.W.3d 495, 497 (Ky. App. 2003) (limitations period tolled while 
inmate pursues grievance procedures). 
 
60 KRS 13B.050(1); see also 907 KAR 1:563; 907 KAR 17:010. 
 
61 Id.  
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this short time before the hearing, that parties conduct a bulk of the 
discovery and motion practice.  

 
III. DISCOVERY, PREHEARING PROCEDURES AND MOTION PRACTICE  
 

A. Conducting Discovery at the Administrative Hearing Level 
 

Discovery during the administrative appeals process is not intended to be 
extensive, but can be rather broad.62 In general, "there is no basic 
constitutional or statutory right to pretrial discovery in administrative 
proceedings."63  However, some level of discovery may be necessary to 
ensure a fair hearing.64  In addition to what may be available under an 
agency's enabling statutes and regulations,65 parties have four potential 
avenues for discovery: requests pursuant to KRS 13B.090(3), open 
records requests, discovery orders and administrative subpoenas.   

 
Under KRS 13B.090(3), parties may request to inspect, the "available 
documentary or tangible evidence relating to the administrative hearing" 
and a list of all witnesses other parties expect to call at the hearing.  
While the KRS 13B.090(3) seems to place all available evidence in 
discovery, KRS 13B.050(3)(g) uses the more limited wording of "any 
evidence to be used at the hearing" when notifying the parties of this 
right.  Because KRS 13B.050's scope is limited to the notice of hearing, it 
is more likely that the broader language of KRS 13B.090(3) controls.  
 
It is best practice to file requests to inspect related or exculpatory 
evidence and witness lists with your first filing before the agency.  
However, parties are not required to make these items available until five 
days before the hearing.  It is not likely that a party will be able to identify 
any rebuttal evidence until other parties present their evidence; KRS 
13B.080(4) requires that the hearing officer afford all parties the 
opportunity to submit rebuttal evidence.  As a result, rebuttal evidence 
may not be presented until the hearing itself.  

 
Not all evidence related to the hearing is discoverable, the agency may 
deny access to "personal notes, observations, or conclusions of the 
agency staff, unless exculpatory in nature."66  Further, the attorney work 

62 KRS 13B.050(1) (provides for only twenty-days' notice of the hearing); KRS 13B.090(3) (does 
not compel production of evidence related to a hearing until five days before the hearing);  
 
63 Kentucky Lottery Corp. v. Stewart, 41 S.W.3d 860, 862 (Ky. App. 2001).  
 
64 Hicks v. Kentucky Unemployment Ins. Com'n, 390 S.W.3d 167, 169 (Ky. App. 2013) (citing 
Bunch v. Personnel Bd. Com. of Ky., 719 S.W.2d 8, 10 (Ky. App. 1986)); Young v. Neale, 457 
S.W.2d 358, 362 (Ky. 1969).    
 
65 See, e.g., 802 KAR 1:010 §4 (Discovery during the Board of Tax Appeals hearings may be 
obtained without prior order of the board or hearing officer pursuant to Kentucky Rules of Civil 
Procedure).  
 
66 KRS 13B.090(3). 
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product and other privileges may also prevent the discovery of all or parts 
of certain documentation.67   

 
Chapter 13B explicitly recognizes the use of Kentucky's Open Records 
Act to obtain agency documentation.68  KRS 61.872(1) provides that "[a]ll 
public records shall be open for inspection by any person, except as 
otherwise provided by [the Act]." The agency must respond to your 
request within three days.  This response may not include the records, if 
the requested records are in storage or are otherwise unavailable, the 
agency may respond with a future date on which the records will be 
available.69  The agency must provide a detailed response containing a 
supporting explanation for any exemption asserted.70 Any records 
withheld from inspection as exempt under the Act, may still be produced 
under order of the hearing officer to the extent required by due process.71 

 
In addition to discovery requests made directly by the parties, Chapter 
13B grants hearing officers broad discretion to allow for additional 
prehearing discovery in the form of discovery orders and subpoenas.72  
This may include permitting the parties more formal forms of discovery, 
such as requests for admissions and interrogatories.73  However, Chapter 
13B does not afford the agency, or its hearing officers, unlimited authority 
on matters of discovery.74   

 
Hearing officers may also issue administrative subpoenas compelling the 
production of evidence in the form of testimony or documentation.75  The 
hearing officer has authority to grant or deny the administrative 
subpoenas submitted by the parties and to entertain any motions to 
quash such subpoenas.76 The power to enforce administrative 
subpoenas, however, lies in "the Circuit Court of the judicial circuit in 

67 Id.  
 
68 Id.; KRS 61.870, et seq. 
 
69 KRS 61.872(5).   
 
70 Edmonson v. Alig, 926 S.W.2d 856, 858 (Ky. App. 1996); 99-ORD-36.  
 
71 Id.; see also Board of Ed. of Ashland School Dist. v. Chattin, 376 S.W.2d 693, 697 (Ky. 1964) 
(finding that due process guaranteed by Ky Const. Sec. 2 entitled the parties to discovery).   
 
72 KRS 13B.080(3).  
 
73 Carreer v. Cabinet for Health and Family Services, 339 S.W.3d 477 (Ky. App. 2010).   
 
74 See e.g., Prince v. Com., Dept. of Veteran's Affairs, 2007 WL 2998444, *3-4 (Ky. App. Oct. 12, 
2007) (Under Chapter 13B, a party was not permitted to conduct discovery of an unsupported 
claim of ex parte communication).  
 
75 KRS 13B.080(3); See also Cabinet for Health and Family Services, Administrative Subpoena 
form.  The form is available at http://chfs.ky.gov/os/ocar/dah/. Last visited February 28, 2014.  
 
76 See e.g, Norsworthy v. Castlen, 323 S.W.3d 764 (Ky. App. 2010).   
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which the administrative hearing is held."77 In certain instances, the 
agency's or its hearing officers' decisions denying a legitimate subpoena 
may deprive the requesting parties of their due process protections.78   

 
B. Administrative Prehearing Procedures and Motion Practice 

 
A hearing officer has broad discretion to allow prehearing motion practice.  
Hearing officers are charged with regulating the course of the proceeding 
in a manner, which will promote the orderly and prompt conduct of the 
hearing.79  Hearing officers are required to give all parties full opportunity 
to file pleadings, motions, objections and offers of settlement.80  Hearing 
officers are empowered to issue subpoenas and discovery orders.81  
While the Kentucky Rules of Civil Procedure are not binding in 
administrative hearings, they can be instructive.82 

 
While it allows prehearing motions and discovery, Chapter 13B is largely 
silent on how this works in practice.  The Kentucky Supreme Court has 
stated that an administrative tribunal's mandate to be non-arbitrary in its 
decision-making extends to prehearing motions.83 In practice, hearing 
officers will often refer to the Kentucky Rules of Civil Procedure for 
guidance and will establish reasonable timeframes for production or 
briefing schedules on dispositive motions to ensure that all parties have a 
full opportunity to be heard.  In instances where a dispositive motion is 
filed close to a scheduled hearing date, a hearing officer may cancel the 
hearing to ensure that all parties are treated fairly.84 

 
An administrative tribunal's broad prehearing discretion extends to ruling 
on dispositive motions. Hearing officers are empowered to make a 
recommended order in an administrative hearing submitted in written form 
if the hearing officer determines there are no genuine issues of material 
fact in dispute and judgment is appropriate as a matter of law.85  This 
language is nearly identical to the language of CR 56.03; thus, hearing 

77 KRS 13B.080(3).  
 
78 Hicks v. Kentucky Unemployment Ins. Com'n, 390 S.W.3d 167, 169 (Ky. App. 2013).   
 
79 KRS 13B.080(1).   
 
80 Id. at (2).   
 
81 Id.  
 
82 See Jacobs v. Alcoholic Beverage Control Bd., 299 S.W.2d 613, 614 (Ky. 1957) and Bandeen 
v. Howard, 299 S.W.2d 249, 254 (Ky. 1957).   
 
83 See Kroger Ltd. Partnership I v. Cabinet for Health and Family Services, 2013 WL 3968554, *9 
(Ky. App. Aug. 2, 2013) (unpublished) (citing Kentucky Milk Marketing and Antimonopoly Com'n 
v. Kroger Co., 691 S.W.2d 893, 899 (Ky. 1985)). 
 
84 See Kroger at *8-9 (Ky. App. 2013). 
 
85 See KRS 13B.090(2).  
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officers often use the standard found in Steelvest, Inc. v. Scansteel 
Service Center, Inc., 807 S.W.2d 476 (Ky. 1991), and its progeny. 

 
The agency head or hearing officer may be disqualified from presiding 
over a hearing pursuant to KRS 13B.040.86  

 
IV. THE ADMINISTRATIVE HEARING  
 

A. Evidentiary Issues  
 

Just as the Kentucky Rules of Civil Procedure do not apply in 
administrative hearings, administrative tribunals are not specifically bound 
by the Kentucky Rules of Evidence.87  Even so, hearing officers "shall 
exclude evidence that is irrelevant, immaterial, unduly repetitious, or 
excludable on constitutional or statutory grounds or on the basis of 
evidentiary privilege recognized in the courts of this Commonwealth."  
See KRS 13B.090(1).  This arguably incorporates large swaths of the 
Kentucky Rules of Evidence or, at the least, makes the Kentucky Rules of 
Evidence very instructive.   

 
One area in which Chapter 13B significantly modifies the Kentucky Rules 
of Evidence is in its treatment of hearsay evidence.  Administrative 
tribunals have broad discretion to admit hearsay evidence if it is the type 
of evidence that reasonable and prudent persons would rely on in their 
daily affairs.88  Even so, hearsay is not sufficient in itself to support an 
agency's findings of facts unless it would be admissible over objections in 
civil actions.89  As the Kentucky Court of Appeals has put it, "when the 
time comes to make a factual determination, the residuum rule requires 
the fact-finder to base a decision on only the competent evidence."90  In 
practical effect, this will often lead hearing officers to admit hearsay 
evidence at the hearing with the caveat that the hearsay evidence will be 
given the weight it is entitled in the recommended decision.  Even here, 
then, the Kentucky Rules of Evidence are important; hearing officers often 
have to parse the hearsay exceptions to determine the ultimate effect of 
admitted hearsay evidence.   

 
Administrative tribunals may also take official notice of facts which are not 
in dispute or of generally recognized technical or scientific facts within the 

86Example grounds for disqualification include, but are not limited to, serving as an investigator in 
the pre-adjudicative stages of the proceedings, participating in an ex parte communication which 
would prejudice the proceedings, having pecuniary interest in the outcome, or having a personal 
bias toward any party to a proceeding.    
 
87 See Perkins v. Stewart, 799 S.W.2d 48, 51 (Ky. App. 1990) and Kentucky State Bd. of Medical 
Licensure v. Ghali, 721 S.W.2d 731, 733 (Ky. App. 1986). 
 
88 Id.   
 
89 Id.   
 
90 Drummond v. Todd County Bd. of Educ., 349 S.W.3d 316, 321 (Ky. App. 2011). 
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agency's specialized knowledge.91 Case law has confirmed that a hearing 
officer may take official notice of the same matters of which a court may 
take judicial notice, including common knowledge and existing statutes.92   

B. Conducting the Hearing 

The burden of proof in an administrative hearing is typically a 
preponderance of the evidence in the record.93  Determining who has the 
ultimate burden of proof in a hearing is generally straightforward – by 
statute, the party proposing that the agency take action or grant a benefit 
has the burden to show the propriety of the action or entitlement to the 
benefit, and the agency has the burden to show the propriety of a penalty 
imposed or the removal of a benefit previously granted.94 In some 
instances, the governing regulation may modify the burden of proof, and 
potentially in a manner that makes who bears the ultimate burden of proof 
less clear.  For example, in Medicaid recoupment hearings – cases where 
the Department for Medicaid Services is alleging that a Medicaid provider 
has been over-reimbursed and should be required to return funds to the 
Cabinet – 907 KAR 1:671 §9(14) states that KRS 13B.090(7) governs the 
burdens of proof, but then places the "initial burden" of showing the 
existence of administrative regulations or statutes upon which the 
determination was based upon the agency. 

Parties do not have an absolute right to present an unlimited amount of 
evidence. Chapter 13B charges hearing officers with promoting the 
orderly and prompt conduct of the hearing and with affording all parties 
the opportunity to present evidence "[t]o the extent necessary for the full 
disclosure of all relevant facts and issues."95 Thus, a hearing officer may 
reasonably regulate the amount of time for each party to present its 
case.96 

Administrative hearings under Chapter 13B may be conducted by 
telephone, television or other electronic means if each party to the 
hearing has an opportunity to hear and, if technically feasible, to see the 
entire proceeding as it occurs.  However, whether to conduct a hearing in 
this manner is left to the discretion of the hearing officer.  Further, each 

91 See KRS 13B.090(5). 

92 See Louisville & N.R. Co. v. Com. ex. rel. Kentucky R.R. Commisson, 300 S.W.2d 777, 780 
(Ky. 1957); Bauer v. Alcoholic Beverage Control Bd., 320 S.W.2d 126, 130 (Ky. 1959); Cooke v. 
Board of Claims, 743 S.W.2d 32, 33 (Ky. App. 1987).   

93 See KRS 13B.090(7). 

94 See id.  

95 KRS 13B.080(1) and (4). 

96 See Drummond, 349 S.W.3d at 324-25; Commercial Bank of West Liberty v. Hall, 500 S.W.2d 
77, 79 (Ky. 1973). 
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party must agree for the hearing to be conducted in this matter.97  In other 
words, if any one party objects to having the hearing telephonically – 
even if the hearing officer and all other parties want a telephonic hearing 
– then the hearing may not be conducted telephonically.98   

 
At the conclusion of the hearing, the parties may request the opportunity 
to file briefs, proposed findings of fact and conclusions of law, and 
proposed recommended or final orders.99  Whether to allow the parties to 
file post-hearing documents is left to the discretion of the hearing 
officer.100  If post-hearing documents are filed, losing parties should take 
note of whether the prevailing party's proposed findings of fact and 
conclusions of law have been adopted wholesale by the hearing officer – 
the Kentucky Court of Appeals has "universally condemned" this practice 
in the context of the Rules of Civil Procedure and has stated that such an 
adoption by a hearing officer is also "inappropriate."101  The remedy for a 
hearing officer's failure to draft his or her own findings and conclusions is 
unclear, but a court's failure to do so constitutes reversible error under CR 
52.01.102  Therefore, a party subjected to the wholesale adoption of an 
opposing party's proposed findings by a hearing officer may find success 
in setting those findings aside upon further review. 
 

V. THE AGENCY'S DECISION  
 

A. Hearing Officer's Recommended Order  
 

Hearing officers are required to draft a written recommended order that 
includes findings of fact, conclusions of law, and his or her recommended 
disposition.  The recommended order must also fully advise the parties of 
their exception and appeal rights.103 

 
The level of detail required in the recommended order's findings of fact 
and conclusions of law varies.  While a hearing officer is not required to 
set forth a detailed analysis of the facts and the law in a recommended 
order, the recommended order must set forth sufficient facts to support 
the conclusions that are reached in order to ensure that the parties 

97 See KRS 13B.080(7). 
 
98 See Drummond, 349 S.W.3d at 325-26. 
 
99 See KRS 13B.080(1). 
 
100 See id.   
 
101 See Callahan v. Callahan, 579 S.W.2d 385, 387 (Ky. App. 1979) (citing Ky. R. Civ. P. 52.01); 
see also Com. v. EPI Corp., 2006 WL 964738 (Ky. App. Apr. 14, 2006). 
 
102 See Callahan, 579 S.W.2d at 387.   
 
103 See KRS 13B.110(1). 
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understand the decision and permit meaningful review.104  In instances 
where the recommended order is based upon a legal, rather than a 
factual, determination (i.e., on a dispositive motion), detailed findings of 
fact aren't necessary.105  Even so, administrative bodies must clearly set 
out basic facts to support its ultimate conclusions.106  For example, if a 
party files a motion to dismiss an administrative appeal as untimely filed, 
the hearing officer must set out the relevant dates in the recommended 
order.  In other words, an insufficiently detailed recommended order may 
be reversible as arbitrary and capricious.   

 
B. Exceptions to Recommended Orders 

 
Generally, a party has fifteen days from the date the Recommended 
Order is mailed in which to file exceptions to the Recommended Order.107  
In rare instances where the hearing officer conducts the hearing in the 
presence of the agency head who renders a decision without the 
recommendation of the hearing officer, no exceptions are filed.108  Parties 
filing exceptions should keep in mind that, under current Kentucky law, 
the "mailbox rule" does not apply in administrative proceedings, and filing 
deadlines in administrative proceedings must be strictly complied with.109  
The exception provisions of Chapter 13B are the closest the chapter 
comes to providing a mechanism analogous to the Civil Rules' motion to 
alter, amend or vacate.   

 
Exceptions are filed with the agency head – i.e., the Secretary of the 
Cabinet for Health and Family Services.110  However, the agency head 
may delegate his or her responsibility for receiving exceptions to another 
party, typically the administrative hearings division of the agency.  For 
example, in a Medicaid covered services appeal, exceptions are to be 
filed with the Cabinet for Health and Family Services' Division of 
Administrative Hearings rather than directly with the Secretary herself.111  
Parties should double-check the regulations governing the hearing prior 

104 See 500 Associates, Inc. v. Natural Resources and Environmental Protection Cabinet, 204 
S.W.3d 121 (Ky. App. 2006).   
 
105 Pearl v. Marshall, 491 S.W.2d 837 (Ky. 1973). 
 
106 Shields v. Pittsburgh and Midway Coal Mining Co., 634 S.W.2d 440 (Ky. App. 1982). 
 
107 See KRS 13B.110(4). 
 
108 See id. at (5). 
 
109 See Com., Cabinet for Health and Family Services v. Copper Care, Inc., 2008 WL 1920160 
(Ky. App. May 2, 2008) (unpublished; under review by the Kentucky Supreme Court); see also 
Jenny Wiley Health Care Center v. Com., 828 S.W.2d 657, 659 (Ky. 1992). 
 
110 See id. at (4). 
 
111 See 907 KAR 1:563 §10(2)(b).   

15 

                                                



to filing exceptions, as exceptions filed in the wrong subdivision of an 
agency are not considered to be filed under the rules of strict compliance. 

 
Filing exceptions to an objectionable recommended order is an essential 
part of seeking meaningful review of the recommended order.  Whether 
or not a party files exceptions, further administrative review by the agency 
head is mandatory under KRS 13B.120.  The Kentucky Supreme Court, 
after comparing and contrasting Chapter 13B with administrative 
procedure statutes from other jurisdictions, has held that filing exceptions 
to a recommended order is not a prerequisite to obtaining administrative 
review of the recommended order.112  The reason for this is that, under 
Chapter 13B, "the filing of exceptions…is not a means of obtaining review 
of a hearing officer's recommendation" but rather, "regardless of whether 
exceptions are filed," the agency head is required to review the 
recommended order and any exceptions duly filed and issue a final 
order.113  Even so, further judicial review is not mandatory, and "the filing 
of exceptions provides the means for preserving and identifying issues for 
review by the agency head."114  Thus, "filing exceptions is necessary to 
preserve issues for further judicial review" and "this rule of preservation 
precludes judicial review of any part of the recommended order not 
excepted to and adopted in the final order."115  In other words, "when a 
party fails to file exceptions, the issues the party can raise on judicial 
review…are limited to those findings and conclusions contained in the 
agency head's final order that differ from those contained in the hearing 
officer's recommended order."116 

 
C. Agency's Final Order 

 
Generally, the agency head issues the final order in an administrative 
proceeding.  In doing so, the agency head will consider the record, the 
recommended order, and any duly filed exceptions to the recommended 
order.117  The final order may accept the recommended order, modify the 
recommended order in whole or in part, or remand the matter, in whole or 

112 See Rapier v. Philpot, 130 S.W.3d 560, 563 (Ky. 2004) (citing State Bd. of Registration for 
Professional Engineers and Professional Land Surveyors v. Brinker, 948 P.2d 96, 98 (Colo. App. 
1997) and Ace Delivery Service, Inc. v. Boyd, 100 So.2d 417 (Fla. 1958)).   
 
113 Id.   
 
114 Id.   
 
115 Id. at 563-64 (citing U.S. v. Central Bank & Trust Co., 511 S.W.2d 212, 214 (Ky. 1974)).   
 
116 Id. at 164 (overruling Swatzell v. Com., 962 S.W.2d 866 (Ky. 1998)).   
 
117 See KRS 13B.120(1).   
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in part, to the hearing officer for further proceedings.118  The final order 
must be served via hand delivery or certified mail.119   
 
In some instances, the hearing officer, rather than the agency head, 
issues the final order.  For example, in emergency hearings under KRS 
13B.125, the hearing officer renders the final order.  In nursing facility 
transfer and discharge hearings, the hearing officer's decision is the final 
decision of the Cabinet for Health and Family Services.120   

 
VI. JUDICIAL REVIEW 
 

A. Exhaustion of Administrative Remedies  
 

All final orders are subject to judicial review.  However, before a court will 
hear an administrative appeal, the party must have exhausted its 
administrative remedies.  Under KRS 13B.140(2), a party must exhaust 
all of its administrative remedies prior to seeking judicial review of the 
agency action.121 The purpose of the doctrine of exhaustion of 
administrative remedies is fourfold:  first, it allows the agency to function 
efficiently and have an opportunity to correct its own errors; second, it 
affords the parties and the courts the benefit of its experience and 
expertise without the threat of litigious interruption; third, it allows the 
agency to compile a record which is adequate for judicial review; and 
finally, it promotes judicial economy by resolving issues within the agency 
and thereby eliminating the unnecessary intervention of courts.122   
 
There are exceptions to the general requirement that a party exhaust his 
or her administrative remedies prior to seeking judicial relief. As 
mentioned above, Administrative tribunals cannot decide constitutional 
issues or rule on the facial constitutionality of a statute or regulation.123  
Thus, a party need not exhaust its administrative remedies prior to asking 
a court to decide a constitutional question or strike down a statute or 
regulation as facially unconstitutional.124 Similarly, exhaustion of 

118 See id. at (2). 
 
119 See id. at (5) and KRS 13B.050. 
 
120 See 900 KAR 2:060 §2(8). 
 
121 See Popplewell's Alligator Dock No. 1, Inc. v. Revenue Cabinet, 133 S.W.3d 456, 471 (Ky. 
2004).   
 
122 See id. 
 
123 See Com. v. DLX, Inc., 42 S.W.3d 624, 626 (Ky. 2001) (citing Goodwin v. City of Louisville, 
215 S.W.2d 557, 559 (Ky. App. 1948) and St. Luke Hospitals, Inc. v. Com., Cabinet for Health 
and Family Services, Office of Certificate of Need, 254 S.W.3d 830, 833 (Ky. App. 2008). 
 
124 See Kentucky Retirement Systems v. Lewis, 163 S.W.3d 1, 3 (Ky. 2005) (citing Goodwin, 215 
S.W.2d at 559); see also KRS 13A.140(1) ("Administrative regulations are presumed to be valid 
unless declared otherwise by a court..."). 
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administrative remedies is not required "when continuation of an 
administrative process would amount to an exercise in futility."125 
 

B. Scope of Review  
 

To seek judicial review, a party must file a petition in the circuit court of 
venue within thirty days after the final order is mailed or delivered by 
personal service.  There are two default venues – the Franklin Circuit 
Court or the circuit court of the county in which the appealing party 
resides or operates a place of business – but the enabling statutes or 
regulations may specify a circuit court of venue.  Typically, an appeal in 
circuit court of an administrative decision proceeds like an appeal in the 
Kentucky Court of Appeals or the Kentucky Supreme Court – the parties 
file briefs and the court may schedule oral argument on its own volition or 
at the request of the parties.     

 
A reviewing court is bound to uphold an agency's decision unless it is 
arbitrary and capricious. Thus, a reviewing court looks to determine 
whether the agency acted within the limits of its statutory authority, 
whether the party to be affected by the agency's decision was afforded 
procedural due process, specifically the opportunity to be heard and 
whether the actions of the agency are supported by substantial 
evidence.126 

 
Depending on the question presented, reviewing courts afford the agency 
varying degrees of deference.  Agencies are afforded a high degree of 
deference with regard to factual issues.  Hearing officers are given wide 
discretion in weighing evidence and in deciding the credibility of 
witnesses, and a reviewing court cannot substitute its judgment for that of 
the hearing officer.127 An agency's factual determinations will not be 
disturbed if they are supported by substantial evidence which has been 
defined as evidence that, "when taken alone or in the light of all the 
evidence it has sufficient probative value to induce conviction in the minds 
of reasonable men."128 With regard to issues of law, however, a reviewing 
court uses a de novo standard of review.129  Finally, a hearing officer's 
evidentiary rulings are reviewed under an abuse of discretion standard.130  
Kentucky's courts have consistently held a party's ability to appeal the 

125 Popplewell's, 133 S.W.3d at 471. 
 
126 Studor, Inc. v. Com., Office of Housing, Bldgs. and Const., 390 S.W.3d 145 (Ky. App. 2012). 
 
127 Kentucky Retirement Systems v. Bowens, 281 S.W.3d 776 (Ky. 2009); KRS 13B.150(2). 
 
128 Kentucky State Racing Commission v. Fuller, 481 S.W.2d 298, 308 (Ky. 1972) (citing 
Blankenship v. Lloyd Blankenship Coal Co., 463 S.W.2d 62 (Ky. 1970)). 
 
129 See Abu-Ela v. Kentucky Bd. of Medical Licensure, 217 S.W.3d 246, 250 (Ky. App. 2006) 
(citing Aubrey v. Office of Attorney General, 994 S.W.2d 516, 519 (Ky. App. 1998)). 
 
130 See Drummond, 349 S.W.3d at 323 (citing Goodyear Tire and Rubber Co. v. Thompson, 11 
S.W.3d 575, 577 (Ky. 2000). 
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decision of an administrative agency is a matter of legislative grace and, 
as a result, strict compliance with the statutory guidelines for filing the 
appeal is required.131  Even the smallest defect in filing a judicial appeal 
of an administrative decision can and will result in dismissal.  However, at 
least one case has held that an administrative appeal that is timely filed 
but filed in the wrong forum can be "saved" by operation of KRS 413.070, 
the saving statute.132  The holdings in these cases are very limited and 
the saving statute will not operate to correct other defects in filing, such 
as a lack of verification of the complaint.133 

 
A stay of the agency's action pending judicial review is not automatic 
unless provided by statute.134 A party may request a stay from the 
reviewing court, which will be issued at the sound discretion of the 
reviewing court.135 

  

131 Grimes v. Kentucky Unemployment Ins. Com'n, 340 S.W.3d 104 (Ky. App. 2011); Elliot 
Electric/Kentucky, Inc. v. Kentucky Occupational Safety and Health Review Com'n, 323 S.W.3d 
373 (Ky. App. 2010); Watkins v. Fannin, 278 S.W.3d 637 (Ky. App. 2009).   
 
132 See Jent v. Com., Natural Resources and Environmental Protection Cabinet, 862 S.W.2d 318 
(Ky. 1993) and Cherry v. Augustus, 245 S.W.3d 766 (Ky. App. 2006). 
 
133 See Coghill v. Com. ex rel. Kentucky Unemployment Ins. Com'n, 408 S.W.3d 83, 85 (Ky. App. 
2013). 
 
134 See KRS 13B.140(4).   
 
135 See Cherry, 245 S.W.3d at 773. 
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