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ALCOHOL BEVERAGE UPDATE© 
Steve Humphress, Stacy C. Kula, and Peter Ervin 

 
 
 
I.   HISTORY OF ALCOHOL BEVERAGE CONTROL IN KENTUCKY 
 

The issue of alcoholic beverage sales has divided the Commonwealth, and the 
nation, for over a hundred (100) years. 
 
The Eighteenth Amendment to the United States Constitution in 1919 prohibited 
the manufacture, sale, and transportation of alcoholic beverages.  Only fifteen 
years later, in 1934, the political winds changed resulting in the Twenty-first 
Amendment which repealed the Eighteenth Amendment. 
 
The issue of alcoholic beverage sales remains very political.  Given the difficulty 
of the passage of alcoholic beverage laws, they have become a patchwork of 
sometimes conflicting provisions enacted at different times for a specific purpose 
outside of a specific statutory scheme.  
 
Former Kentucky Supreme Court Justice, Charles J. Leibson once described the 
alcoholic beverage statutes as a "maze of obscure statutory language," which 
were "confusing at best," and whose meaning was "anybody's guess."  Howard 
v. Salyer, 695 S.W.2d 420, 427 (Ky. 1985) (J. Leibson dissenting opinion). 
 
For alcoholic beverage laws, "[h]istory moves on – not necessarily upward, but 
on."  Salyer, 695 S.W.2d 420, 427 (Ky. 1985) (J. Leibson dissenting opinion). 

 
A. Legislative History 

 
In 1891, Kentucky enacted its Fourth Constitution which is our current 
constitution. In Section 61, the drafters created the following state 
constitutional right regarding local option elections: 
 

The General Assembly shall, by general law, provide a 
means whereby the sense of the people of any county, 
city, town, district or precinct may be taken, as to whether 
or not spirituous, vinous or malt liquors shall be sold, 
bartered or loaned therein, or the sale thereof regulated. 

 
In 1894, the legislature created a comprehensive chapter dealing with 
local option elections and codified them into Chapter 81 (§§2554-2568) of 
the Kentucky Statutes. 
 
In 1906, the legislature enacted "the Cammack Act," and the "county unit" 
rule was statutorily created.  See §§2560, 4059.  Under the county unit 
rule, once a county votes dry, this unit (county) controls dry status for all 
smaller units (city, precinct) within the county.  However, if the county 
voted to become wet, a smaller unit within the county had the right to vote 
to become dry again. 
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In 1919, the Eighteenth Amendment to the United States Constitution was 
ratified so as to prohibit the manufacture, sale, or transportation of 
alcoholic beverages in the United States. 

 
In 1919, Kentucky amended its Constitution by Section 226a to also 
prohibit the manufacture, sale, or transportation of alcoholic beverages.  
This section implicitly repealed Section 61 of the Kentucky Constitution. 
 
In 1922, the Kentucky legislature passed the "Rush-Guillion Act" which 
repealed the prior alcoholic beverage laws in Kentucky Statutes Chapter 
81. 
 
In 1933, the Twenty-first Amendment was ratified which repealed the 
Eighteen Amendment.  
 
In 1933, Kentucky Governor's Ruby Laffoon appointed a Liquor Control 
Committee charged with the duty of studying the conditions resulting from 
the repeal of the Eighteenth Amendment and of recommending legislation 
to meet those conditions. 
 
As a result of those recommendations, the legislature passed the 
comprehensive Kentucky Alcoholic Control Act," and in 1935, Section 
226a of the Kentucky Constitution was repealed so that Section 61 
became effective again. 
 
In 1942, the Kentucky Statutes were "Revised" so as to change statutory 
references to current KRS Chapter numbers.  Section 81 of the Kentucky 
Statutes became Kentucky Revised Statutes Chapters 241, 242, 243, and 
244.   
 
In 1998, comprehensive changes to KRS Chapters 241, 242, 243, and 
244 were enacted.   
 
In 2012, Kentucky Governor's Steven Beshear appointed a Task Force on 
the Study of Alcoholic Beverages, which will be the focus of Part II of this 
publication. 
 
In 2013, the Kentucky legislature enacted SB 13 which codified all thirty-
four recommendations from Governor Beshear's Task Force. 

 
B. Local Option Law History 

 
Local option elections for alcoholic beverages have existed in Kentucky 
for over 125 years.  Local option laws can be found as far back as 1877. 
 
In 1906, the legislature enacted, "the Cammack Act" which contained a 
statute titled "county unit" rule.  See, former §§2560, 4059.  

 
Although the post-Prohibition 1934 "Kentucky Alcoholic Control Act" and 
pre-Prohibition 1906 "Cammack Act" were nothing alike, the courts 
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interpreted 1934 law so as to make the "Cammack Act" to be in full force 
and effect.  See Murphy v. Menefee, 155 S.W.2d 753 (Ky. App. 1941). 
 
Although KRS Chapter 242 did not re-codify the "county unit rule" of the 
"Cammack Act," courts hold that it still exists.  Howard v. Salyer, 695 
S.W.2d 420 (Ky. 1985); Campbell v. Brewer, 884 S.W.2d 638 (Ky. 1994). 
 
Under the "county-unit" rule, if a county votes "dry," it is the controlling 
unit for county and no smaller subdivision (city, district, precinct) is 
permitted to separately vote to become wet. 
 
Under the "county-unit" rule, if a county votes "wet," it is NOT the 
controlling unit for the whole county and smaller subdivisions (city, district, 
precinct) are permitted to separately vote to return to dry status.  
 
In 1948, the legislature enacted KRS 242.125, to exempt cities of the first 
four classes from the county unit rule so that they are permitted to vote 
wet separately from the county 
 
In 1936, there was only one type of wet local option election.  Now there 
are eight (8) different types of local option elections with varying degrees 
of "wetness" or "moistness." 
 
In 1972, the legislature enacted KRS 242.127 and 242.129 to allow wet 
fourth class cities to become fully wet by having a second local option 
election so as to permit retail liquor and wine drink sales.  
 
In 1980, the legislature enacted KRS 242.1292 which created a special 
limited local option election whereby a city precinct in a second class city 
could vote to become limited wet.  
 
The legislature next amended KRS 230.350 to allow a dry precinct in a 
county containing a city of the third or fourth class to hold a special limited 
local option election to only permit alcohol sales by a horse race track 
located in the precinct.  
 
In 2000, the legislature amended KRS 242.185(6) to allow any dry city to 
hold a special limited local option election to only permit alcohol sales at 
restaurants that maintained 70 percent food sales and a seating capacity 
for one hundred (100) persons. 
 
In 2000, the legislature amended KRS 243.155(3) and KRS 243.156(4) to 
allow a dry precinct to hold a special limited local option election to only 
permit alcohol sales by a small winery or farm winery located in the 
precinct.   
 
In 2000, the legislature enacted KRS 242.123 to allow a dry precinct to 
hold a special limited local option election to only permit alcohol sales by 
a golf course located in the precinct if the county contained a wet city. 
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In 2007, the legislature enacted KRS 242.1244 to allow any dry city to 
hold a special limited local option election to only permit alcohol sales at 
restaurants that maintained 70 percent food sales and a seating capacity 
for fifty (50) persons if alcohol was purchased with a meal. 
 
In 2007, the legislature enacted KRS 242.1242 to allow a dry precinct to 
hold a special limited local option election to only permit alcohol sales by 
a qualified historic site located in the precinct.   
 
The Kentucky local option laws remained the same from 2007 to 2013. 
 
In 2013, SB 13 amended KRS Chapter 242 dealing with local option laws 
so as to provide more clarity and specifically address the new "moist" 
local option elections types.  

 
C. 2013 SB 13 Changes to Local Option Laws 

 
1. Placed all laws relating to local option elections into KRS Chapter 

242, the local option chapter.  
 
2. Removed unrelated subjects, i.e., licensing requirements, 

regulatory rules, city ordinance laws, from KRS Chapter 242. 
 
3. Amended KRS Chapter 242 and definitions to use defined 

consistent terms of "wet," "dry" and "moist." 
 
4. Amended KRS Chapter 242 to address and provide for local 

options for cities and counties with different combinations of wet, 
dry and moist. 

 
5. KRS Chapter 242 was amended to address types of licenses 

available in wet and moist territories. 
 
6. KRS 242.100 was repealed so that alcoholic beverages are 

permitted to be sold in a county during a local option election. 
 
7. Amended KRS Chapter 242 for election rules and contests to 

make more consistent with primary and general elections. 
 

D. License Type History 
 

In 1942, there were only twenty-two (22) alcoholic beverage license 
types.  
 
By 1979, the number of alcoholic beverage licenses had only increased 
by ten to thirty-two. 
 
In early 1980s, the legislature began to exponentially increase the types 
of retail liquor drink licenses in order to circumvent the quota system and 
accommodate franchising expansion across the nation. 
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The new non-quota drink license types were created over a period of 
years to specifically permit retail drink sales by certain types of 
businesses as needed by growing businesses.  
 
By 2012, there were over eighty (80) alcoholic beverage license types. 
 
Because new license types have been created piecemeal at different 
times for different specific purposes, many similar retail drink licenses 
exist.  In 1942, there was no such thing as a "restaurant" license.  By 
2012, there were four different types of "restaurant" licenses.  
 
The majority of these newly created non-quota retail drink license types 
permitted the exact same types of retail sales with the only differences 
being the qualifications to obtain the license type. 

 
II.   2013 SB 13 CHANGES TO LICENSING LAWS 
 

In 2012, Governor Beshear appointed a twenty-two member task force to study 
Kentucky's alcoholic beverage control laws (Task Force), to focus its work on 
three areas: (1) the number and types of licenses issued by the state and what 
activities each license should authorize; (2) the effectiveness of local option 
elections; and (3) the enhancement of public safety and compliance with 
regulatory requirements.  Exec. Order no. 2012-683 (July 18, 2012). 
 
The Task Force made thirty-four recommendations, all of which were included in 
SB 13 and passed into law.  SB 13: 
 
 Consolidated similar license types and licensing fees at the state and 

local levels; 
 
 Simplified the licensing process; 
 
 Modernized local option laws and laws regarding sales on election days 

(2013 Ky. Acts 518); 
 
 Strengthened the Kentucky ABC's and local government's public 

protection powers; 
 
 Reinforced protection of Kentucky's three-tier alcohol distribution system 

relating to microbreweries; 
 
 Made fees uniform for the same license types while keeping costs and 

fees low and maintaining revenue neutrality (Id.). 
 
At the same time, HB 315 was also enacted into law and included a provision 
that permitted breweries to give samples in line with the rules applied to 
microbreweries. 
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A.  License Types  
 

Alcohol beverage license types were reduced from more than eighty (80) 
different licenses to forty-four (44).  The following changes were made:1 

 
License Type Change2 

Distiller's License The former Souvenir Retail Liquor license 
allowed distillers located in wet territory to 
engage in retail souvenir package sales (up to 3 
liters per visitor per day) to consumers at a gift 
shop or other retail outlet on the distiller's 
licensed premises. The privileges under the 
former Souvenir Retail Liquor license were 
consolidated into the privileges of a Distiller's 
license so that now only one license is now 
needed. KRS 243.0305 (amended 2013). If a 
distiller is located in wet territory, the distiller 
automatically has the right to make such 
souvenir package sales; however, a distiller 
located in dry or moist territory does not have 
the right to make souvenir package sales under 
this license, or any other license, because retail 
package sales are not allowed in dry or moist 
territory. 
 

Winery License The previously named "Vintner license" was 
simply changed to "Winery."  KRS 241.010(63), 
243.120, and 243.130. The former name caused 
confusion because wine production was with a 
"winery," not a vintner.  It was also difficult to 
connect the former license to its counterpart, the 
"Small Farm Winery license," which allows 
licensees to produce up to 50,000 gallons of 
wine in a calendar year.  KRS 243.155. Because 
of the difference in names, applicants could not 
easily identify that the holder of the former 
Vintner's license operated a winery producing 
more than 50,000 gallons of wine in a calendar 
year.   
 

Brewer's License In-state Brewer's license holders can now offer 
free samples of malt beverages in an amount 
not to exceed sixteen (16) ounces per patron, 
per day so long as the brewery is located in wet 
territory. KRS 243.150(3). 
 

1 Stacy C. Kula and Steve Humphress, "Lifting the Spirits of Kentucky: How the 2013 Legislative 
Changes Impact the Alcohol Industry," Bench & Bar, November, 2013 at 8. 
 
2 Unless otherwise specifically noted, the change was enacted by SB 13. 
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Out-of-State Distilled 
Spirits and Wine 
Producers and Supplier 
License 

Out-of-state distilled spirits and wine producers 
and suppliers are now required to obtain 
licenses and register their products for sale in 
Kentucky based on the amount of gallons the 
licensee imports into Kentucky. KRS 243.212.   
 

Quota Retail Package 
License and Quota 
Retail Drink License 

Only the names of these licenses changed to 
identify them as quota licenses. The former 
"Retail Liquor Package license" is now the 
"Quota Retail Package license." KRS 243.240.  
The former "Retail Liquor Drink license" is now 
the "Quota Retail Drink license." KRS 243.250. 
Quota licenses are limited in number and 
defined by quota regulations. Conversely, non-
quota licenses are infinite in number but usually 
carry other restrictions. See KRS 241.065 and 
804 KAR 9:010, Section 1 and Section 2. 
 

NQ1, NQ2 and NQ3 
Retail Drink Licenses 
Generally 

Existing non-quota (NQ) licenses were bundled 
together based upon similar costs, qualifications 
and privileges, and new types of licenses 
created to simplify and reduce the overall 
number of license types. The qualifications and 
privileges contained within the former individual 
licenses did not change. The bundling of 
licenses allowed numerous separate licenses to 
be eliminated from the licensing scheme. The 
NQ1, NQ2 and NQ3 Retail Drink licenses are 
combo licenses, which means that, with one 
exception referenced below, the holder needs to 
hold only one license in order to sell – distilled 
spirits, wine and beer.   
 

NQ1 Retail Drink 
License 

An NQ1 license combines the former 
Convention Center, Horse Track, Automobile 
Racetrack and the Air/Rail System licenses.   
 

NQ2 Retail Drink 
License 

An NQ2 drink license combines the former 
Restaurant Drink, Motel Drink, Restaurant Wine, 
Airport Drink and Riverboat licenses. KRS 
243.084. Although the NQ2 license is also a 
combo license, the "combo" designation only 
adds the privilege to sell malt beverage.  
Accordingly, a licensee that previously qualified 
for a Restaurant Wine license, which restricted 
the holder to making wine sales only, will now be 
allowed to sell only wine and beer, but not 
distilled spirits.  All other holders of an NQ2 
license that previously qualified to hold a 
Restaurant Drink, Motel Drink, Airport Drink or a 

7 



Riverboat license may sell distilled spirits, wine 
and malt beverages to its holder. 
 

NQ3 Retail Drink 
License 

An NQ3 license combines what was previously 
known as the Special Private Club, Dining Car 
Liquor and Dining Car Beer licenses. KRS 
243.086. 
 

NQ4 Retail Malt 
Beverage Drink 
License/NQ Retail Malt 
Beverage Package 
License 

SB 13 created the NQ4 Retail Malt Beverage 
Drink and the NQ Retail Malt Beverage Package 
licenses by dividing the privileges of the former 
Retail Malt Beverage license into two licenses. 
The NQ4 Retail Malt Beverage Drink license 
permits malt beverage drink sales only for on 
premises consumption. KRS 243.088. The NQ 
Retail Malt Beverage Package license permits 
malt beverage package sales only for off 
premises consumption. KRS 243.280(1)(a). It is 
possible to hold both licenses simultaneously. 
KRS 243.280(3). The two separate retail malt 
beverage licenses were created to help 
eliminate the licensing scheme conflict with retail 
distilled spirits and wine license types, which 
separated its retail license types by either by the 
drink allowing consumption only on the premises 
or by the package allowing consumption only off 
the premises prior to SB 13. 
 

Special Temporary 
Distilled Spirits and 
Wine Auction License 

SB 13 clarified that a caterer may cater an event 
for which a Special Temporary Distilled Spirits 
and Wine Auction license has been issued.  
KRS 243.033(4). With a few exceptions, the 
Kentucky ABC generally will not allow more than 
one ABC license on the same premises because 
it is difficult to determine whom the laws should 
be enforced against when multiple licensees are 
involved. However, the auction license only 
gives the holder the right to sell package liquor 
or wine for off premises consumption. The 
caterer's license gives the holder the right to sell 
by the drink for on premises consumption.  At 
least theoretically, enforcement officers should 
be able to clearly distinguish between the 
licensees. 
 

Bonds Bonds are no longer required for state licensing 
purposes for the following licensing types: 
Bottling House, Brewer's, Distiller's, Non-
Resident Distilled Spirits/Wine Transporter, 
Rectifier's, Wholesaler's, and Winery.   
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Master Files KRS 243.380 was amended to allow a business 
with more than two licensed premises in 
Kentucky to submit common information about 
ownership, management and criminal back-
ground checks (if current) only once for all 
separately licensed premises in one master file. 
Such businesses only need to amend the 
master file information for material changes 
required by KRS 243.390(2) or ownership 
changes described in KRS 243.360. 
 

Bundling of License 
Types: 

The "bundling" of the following license types 
eliminated unnecessary licenses without 
changing the qualifications and privileges of the 
former license types: 
 

Rectifier's License The former Blender's license was eliminated and 
its privileges were consolidated into the 
Rectifier's license. KRS 243.120 and 243.130. 
The Rectifier's license essentially already 
contained the privileges of a Blender's license. 
 

Special Agent or 
Solicitor's Licenses 

The nonresident special agent or solicitor's 
license was eliminated and its privileges 
consolidated into a general license for both in-
state and out-of-state licensees. KRS 243.340.  
 

Transporter's License The Transport Non-resident, through 
Transporter's, Freight Forwarder's, Transporter's 
(for liquor), Transporter (malt beverage) and 
Special Beer Transporter's were consolidated 
into one Transporter's license. KRS 243.205. 
 

Malt Beverage Storage 
License 

The following three licenses types were 
consolidated into one Malt Beverage Storage 
license: the Malt Beverage Warehouse, 
Distributor's Storage and the Off-premise Retail 
Storage. KRS 243.353. 
 

Distilled Spirits/Wine 
Storage License 

The Special Storage or Warehouse license and 
the Bonded Warehouse license were 
consolidated into one Distilled Spirits/Wine 
Storage license. KRS 243.355. 
 

Special Non-Beverage 
Alcohol License 

The Special Non-Industrial Alcohol license and 
Special Industrial Alcohol license were 
consolidated into the Non-Beverage Alcohol 
license. KRS 243.320. The holder of the new 
Special Non-Beverage Alcohol license is 
permitted to make ethanol fuel. KRS 243.320(4). 
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Special Temporary 
License 

Special events held on unlicensed premises 
have been required to obtain certain types of 
"temporary" licenses to sell alcoholic beverages 
for just that special event. The three former 
Special Temporary Malt Beverage license, 
Special Temporary Wine license and Special 
Temporary Liquor/Wine license were 
consolidated into the Special Temporary license. 
KRS 243.260. The Special Temporary license 
includes only the privileges contained in the 
former licenses and only authorizes alcoholic 
beverage sales types that are permissible in the 
territory in which the event is held. Specifically, a 
Special Temporary license only authorizes 
distilled spirits drink sales if the qualifying 
special event occurs in a wet territory where 
Quota Retail Drink licenses are permitted. KRS 
243.260(3). In all other cities and counties, the 
holder of a Special Temporary license may only 
sell wine or malt beverages by the drink. KRS 
243.260(4). 
  
The concept behind the granting of a temporary 
license is that a county fair, city festival, or 
similar type of civic or community event would 
have the ability to serve alcoholic beverages by 
the drink. Over the years, applicants abused the 
license and applied for events outside the 
intended scope of the license. Although the 
qualifications for non-profit or charitable groups 
have not changed, to prevent abuses, "for-profit" 
applicants now can only obtain a temporary 
license for a bona fide civic event or a 
community sponsored event. For-profit appli-
cants are required to submit certain 
documentation evidencing the civic nature of the 
event and showing the local government's 
knowledge and support of the event. The 
Kentucky ABC requires a resolution from the 
local government, a letter from a mayor or 
similar local official with authority, or a news-
paper article detailing the civic nature of the 
event. Marketing materials such as brochures 
and advertisements are not acceptable.  The 
Special Temporary Distilled Spirits and Wine 
Auction did not merge into this new license. See 
Stacy C. Kula and Steve Humphress, "Lifting the 
Spirits of Kentucky: How the 2013 Legislative 
Changes Impact the Alcohol Industry," Bench & 
Bar, November, 2013 at 8. 
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B.   Modifications to State Licensing Fees and Renewal Schedules  
 

SB 13 corrected inconsistencies and inequalities in license fees on both a 
state and local level.  Prior to SB 13, there were as many as four different 
state licensing fees depending upon the type of license and the class of 
city or county in which a licensee was located. KRS 243.030(8). Now, 
there is only one fee for the same license type, regardless of where the 
licensee is located. KRS 243.030. 
 
SB 13 modified the licensing fees to remain revenue neutral.  Changes to 
the licensing fees were not made for the purpose of increasing state 
licensing fees – some license fees actually decreased.   
 
The state licensing renewal schedule was simplified.  State renewals are 
now scheduled by month for specific counties instead of by zip code, 
unless multiple licenses are held by the same holder and included in a 
batch. Prior to SB 13, retailers located in the same city but having 
different zip codes often had different license renewal dates from one 
another. These differing renewal dates caused confusion when 
wholesalers and distributors attempted to fill alcohol orders because there 
was no continuity in the same area.   
 
Holders of producer, wholesaler and distributor licenses now have the 
option to renew their respective licenses for a one-year or a two-year 
licensing period. KRS 243.090(4).  The two-year licensing period is not 
available to retail licensees.  

 
C.   Changes to Local Licenses and Fees  

 
Since the alcoholic beverage laws in KRS Chapters 241-244 are a 
comprehensive body of law, courts have held that statutory authority for 
city and county ordinances must be specific and unequivocal. The 
legislative body of any wet or moist county or city may impose local 
license fees for the privilege of manufacturing and trafficking in alcoholic 
beverages (KRS 243.060 and KRS 243.070.), but only those license 
types set forth in KRS 243.060 and KRS 243.070 may be issued at the 
local level. Thus, if a license does not exist at the state level, the local 
level may not create one. Local license types were revised to correspond 
with the new state license types. Id. Cities and counties have been in the 
process of amending their local ordinances to reflect the new license 
types consistent with state law.     
 
Unlike state license fees, local license fees were not standardized to one 
fee for the same license type.  SB 13 did, however, reduce the number of 
different fees for the same license type from four to two (KRS 243.060 
and 243.070), although not all local licenses have different fees. For 
those license types with two different fee amounts, the different fees are 
based upon whether the licensed premises is located in a county 
containing a consolidated local government or located in some other 
county. Id.  
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In consolidating the four fees, the maximum license fee amounts 
permitted increased for some counties and cities.  KRS 243.060(2) and 
243.070(16) specify that current fees may not be increased by more than 
5 percent during any five-year period to protect licensees from large fee 
increases.  

 
D.  Retail Alcohol Sales on Election Days  

 
Prior to the passage of SB 13, Kentucky was one of just a handful of 
states left in the nation to prohibit the sale of alcohol on election days 
while the polls were open.  In an effort to modernize Kentucky's laws, SB 
13 amended KRS 244.290 and KRS 244.480 to allow licensees to sell 
alcoholic beverages on any election day as the default state law.  Cities of 
the first four classes, and counties containing cities of the first four 
classes, may adopt local ordinances to prohibit alcoholic beverages 
sales, or limit the hours of sales, on such election days if the locale 
desires to prohibit alcohol beverage sales.  If no local ordinance exists, 
whether currently in effect or enacted with the passage of SB 13, retail 
alcohol sales are allowed by state law. Id.  

 
E.   Public Safety and Protection  

 
1.   Disorderly premises. 

 
In Hofbräuhaus Newport, LLC v. Department of Alcoholic 
Beverage Control, Civil Action No. 11-CI-1345, employees of the 
Hofbräuhaus, a local tavern, acted overzealously by forcibly 
escorting a patron off the premises by security personnel after the 
patron dropped a glass beer stein on the floor, and forcing another 
patron to the ground after refusing to comply with the tavern's 
policies.  Both patrons suffered injuries.  The first patron settled for 
a sum in excess of his medical expenses and did not pursue legal 
action.  The second patron sued the company and was awarded 
damages for battery and false imprisonment.  The Kentucky ABC 
Board charged the Hofbräuhaus with two violations of maintaining 
a disorderly premises under pre-SB 13.  KRS 244.120.  Under the 
former statute, licensees were prohibited from maintaining 
disorderly premises, which was defined as "permitting patrons to 
cause public inconvenience, annoyance or alarm or wantonly 
creating a risk."  KRS 244.120(b) (emphasis added).  The court 
held that it was the employees that created the disorderly 
premises, and therefore, the Hofbräuhaus did not violate KRS 
244.120, despite how egregious its employees' behavior was.   
 
Using an extremely differential standard of review to overturn the 
ABC Board's decision, the Franklin Circuit Court found that the 
decision was not supported by substantial evidence on the record.  
Among other things, the court found that "[t]he plain language of 
KRS 244.120 illustrates that the provision was not meant to 
criminalize the kind of behavior evidenced by the record" because 
it specifically identified patrons as the class of individuals causing 
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the public inconvenience, annoyance or alarm, or wantonly 
creating the risk. Id.  Applying the plain and ordinary meaning 
according to popular usage, the term "patrons" does not mean or 
include "employees" – it is defined as "regular customers."  And 
nothing in the record supported a finding that the Hofbräuhaus 
permitted its patrons to become disorderly.   
 
Interestingly, the court also found that the two incidents involving 
the patrons who suffered abuse, the only evidence on the record, 
were isolated events and did not rise to the level of the 
Hofbräuhaus "permitting" disorder on the premises, despite the 
fact that the court made repeated mention that the Hofbräuhaus' 
employees were overzealous, used excessive force, were 
negligently hired, trained and supervised and that the 
Hofbräuhaus had a "too cozy relationship" with the Newport Police 
Department.  The court essentially held that the Kentucky ABC 
was powerless to reprimand a licensee whose premises became 
disorderly by virtue of the licensee's own employees' conduct. 
 
In response to Hofbrauhaus Newport, LLC, SB 13 expanded the 
scope of KRS 244.120 to provide local and state ABC 
administrators with additional public protection powers. KRS 
244.120 was amended to prohibit disorderly conduct by licensees' 
employees as well as patrons.  
 
Furthermore, the acts constituting disorderly conduct were 
enlarged to include the following: (1) creating a public nuisance; 
(2) engaging in criminal activity that would constitute a capital 
offense, felony, or misdemeanor; and (3) failing to maintain the 
minimum health, fire, safety, or sanitary standards established by 
the state or a local government, or by state administrative 
regulations, for the licensed premises. KRS 244.120. 

 
2.   Medical amnesty law. 

 
To encourage individuals to seek needed emergency medical 
attention for a minor or others due to alcohol poisoning, SB 13 
created a new medical amnesty law. KRS 244.992. If certain strict 
requirements are met, the law would provide immunity from 
criminal prosecution to both minors and adults for less serious 
offenses such as alcohol intoxication, drinking alcoholic beverages 
in a public place, and possession of alcoholic beverages by an 
individual under twenty-one years of age. The law would not 
provide protection though for more serious offenses such as 
driving under the influence.   

 
F.   Microbreweries  

 
To deter business activities and abuse which resulted from Prohibition, 
Kentucky and other states have adopted a three-tier alcohol distribution 
system.  The basic structure of that system is that producers (the makers 
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of the alcohol) may sell their products only to wholesalers (distilled spirits 
and wine) or distributors (malt beverages) who then sell to retailers, and 
only retailers may sell to consumers. The three tier system was designed 
to encourage competition and protect a retailer from being forced to carry 
only one producer's product. 
 
Under prior law, a microbrewery was granted the right to produce malt 
beverages but could also obtain the former Retail Malt Beverage license 
to authorize retail beer sales at the microbrewery. With the separation of 
the former Retail Malt Beverage license, microbreweries are now required 
to obtain one or both of the new retail malt beverage license types in 
order to sell malt beverages at retail. Microbreweries are now also 
permitted to sell limited amounts of malt beverages (288 ounces per 
customer per day) produced on the premises without having to physically 
transfer possession of those malt beverages to a licensed distributor, and 
then back to itself as retailer. KRS 243.157. To protect the three-tier 
system, microbreweries are required to file monthly reports and collect 
and provide all taxes due to licensed distributors as if the malt beverages 
had actually been physically transferred. Id. 

 
III.   LITIGATION 
 

The difficulty of passing alcoholic beverage laws has resulted in court litigation 
challenging certain laws.  Some recent cases are set forth below. 

 
A.   Appeal of Local Licensing 

 
Beverage Warehouse, Inc. v. Commonwealth, Alcoholic Beverage 
Control, 382 S.W.3d 34 (Ky. App. 2011) 

 
1. Statutes involved. 

 
KRS 241.200: Appeals from the orders of each city administrator 
may be taken to the board by filing with the board within thirty (30) 
days a certified copy of the orders of the city administrator…. 
 
KRS 243.550: Hearings upon appeals from orders of a county 
administrator or a city administrator … shall be held by the board 
… in accordance with KRS Chapter 13B. 
 
KRS 243.560:  (1)  Any final order of the board refusing, revoking 
or suspending a license may be appealed by the applicant or 
licensee, and any final order of the board granting or refusing to 
revoke or suspend a license may be appealed from by any citizen 
feeling himself aggrieved. (2) The person aggrieved by a final 
order may file a petition in the office of the clerk of the Franklin 
Circuit Court in accordance with KRS Chapter 13B. 
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2. Facts.  
  

Liquor Barn obtained a license to operate a liquor store in 
Jefferson County, in the City of St. Matthews, directly across 
Shelbyville Road from the Beverage Warehouse. Beverage 
Warehouse filed three separate actions seeking review of the local 
license issued to Liquor Barn on the grounds that the Liquor Barn 
premises was within 700 feet of Beverage Warehouse in violation 
of a St. Matthews ordinance. The Alcoholic Beverage Control 
Board ("ABC") dismissed each of Beverage Warehouse's efforts 
to contest the license issued to Liquor Barn. Relying on Applicants 
for Retail Package Liquor Licenses in Floyd County v. Gulley, 674 
S.W.2d 22 (Ky. App. 1984), ABC reasoned that while it had 
authority to review the denial of a local license, it had no authority 
to review the issuance of a local license. 

  
3. Holding. 

 
Beverage Warehouse filed three separate, later consolidated, 
actions with the Franklin Circuit Court.  Beverage Warehouse I, 
was an original action seeking a due process hearing, and not an 
appeal. Beverage Warehouse II was filed pursuant to KRS 
243.560 as an administrative appeal from the Board's issuance of 
a license to Liquor Barn.  Finally, Beverage Warehouse III was 
filed pursuant to KRS 241.200 as an appeal from the local 
administrator's issuance of a license to Liquor Barn.   
 
In Beverage Warehouse I, the court concluded that there was no 
authority to grant the demand for an original due process hearing 
challenging the local license.  In Beverage Warehouse II, the court 
found that found that Beverage Warehouse could not by-pass the 
ABC Board and appeal the issuance of a license unless the Board 
had adjudicated the issue and entered a final order. 
 
In Beverage Warehouse III, both the circuit court and Court of 
Appeals agreed that jurisdiction was conferred and a hearing 
required by KRS 241.200. First, the courts observed that the 
statute did not contain any limits on who might have standing to 
appeal and that it did not qualify the types of local orders that may 
be appealed.  Second, the courts questioned the ABC's reliance 
on Gulley.  They observed that in-spite of that court's holding that 
non-applicants were unable to appeal the issuance of a license, 
there is a reported history of cases involving non-applicant citizen 
appeals. The court also observed that since the decision in Gulley, 
KRS 243.560(4) had been amended to provide for the recovery of 
costs against appealing aggrieved citizens when the final order 
issuing a license is sustained. The court reasoned that this 
change "makes clear that an appeal can be pursued by an 
aggrieved citizen from the issuance of a license because it  
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provides that the costs may be assessed against the citizen." 
Beverage Warehouse, at 42. 

 
B.  Kentucky Constitutional Challenge 

 
O'Shea's-Baxter, LLC v. Com., No. 2011-CA-001583-MR, 2013 WL 
45315 (Ky. App. Jan. 4, 2013) pending discretionary review before 
Kentucky Supreme Court, No. 2013-SC-000085-DG. 

 
1. Statute involved. 

 
KRS 241.075(1) The State Alcoholic Beverage Control Board 
shall, for the purpose of locating retail package liquor and retail 
drink licenses in cities of the first class or consolidated local 
governments, divide such cities or consolidated local governments 
into "downtown business areas" and "combination business and 
residential areas." 

 
KRS 241.075(2)  No retail package liquor or no retail drink license 
shall be granted or issued to any licensee who proposes to sell 
retail package liquor or liquor by the drink at a location within 
seven hundred (700) feet of the location of any similar 
establishment in any combination business and residential area. 
…. 

 
2. Facts. 

 
O'Shea's-Baxter, LLC, d/b/a Flanagan's Ale House, applied for a 
license to sell liquor by the drink in the restaurant and bar corridor 
of Baxter Avenue between Broadway and Highland Avenue, a 
"combination business and residential area" in Louisville. The 
Louisville Metro Government refused to issue the license because 
Flanagan's was located within 700 feet of a similarly licensed 
establishment. Flanagan's appealed on the grounds that KRS 
241.075(2) constitutes local or special legislation in violation of 
Sections 59 and 60 of the Kentucky Constitution.  The ABC Board 
and Franklin Circuit Court followed the statute and affirmed 
Louisville Metro's denial of the application.  Flanagan's appealed. 

 
3. Holding. 

 
For the second time in recent years, the Court of Appeals held 
that KRS 241.075(2) is local or special legislation prohibited by the 
Kentucky Constitution.3 Section 59 provides that "[i]n all other 

3 Four years earlier in Louisville/Jefferson County Metro Government v. TDC Group, LLC, 2006-
CA-000068-MR, (Ky. App. 2007), the court reached this conclusion in regard to a different 
applicant for premises along the same short stretch of Baxter Avenue.  On review of that 
decision, the Supreme Court concluded as a matter of fact that by measuring the distance 
between the two similar establishments along a safe and legal route crossing Baxter Avenue, the 
distance was greater than 700 feet. Since the Supreme Court was able to resolve the case on 
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cases where a general law can be made applicable, no special 
law shall be enacted." Ky. Const. §59. Similarly Section 60 
prohibits enactment of special legislation exempting a city, town, 
district or county from the operation of a general act.  Ky. Const. 
§60. In combination, the court held that these two sections 
prohibit, "the enactment of laws that do not operate alike upon all 
individuals and corporations." Opinion, at p. 3. Applying a 
reasonable basis standard as the test for constitutionality, the 
court concluded: 
 

Ultimately, we find no reasonable basis to presume 
that the circumstances associated with a concen-
tration of liquor licenses is in a "combination busi-
ness and residential area" in Louisville are any dif-
ferent than they would be in the "downtown busi-
ness area" of Louisville or other cities not desig-
nated as first class, such as Lexington, Covington, 
Owensboro, or Paducah. Id., at pp. 6-7. 

 
C.   Federal Constitutional Challenge 

 
Maxwell's Pic-Pac, Inc. v. Dehner, 739 F.3d 936 (6th Cir. 2014).  (Motion 
for Rehearing or Rehearing in En Banc pending). 

 
1. Statute involved. 

 
KRS 243.230(7)  No quota retail package license or quota retail 
drink license for the sale of distilled spirits [liquor] or wine shall be 
issued for any premises used as or in connection with the 
operation of any business in which a substantial part of the 
commercial transaction consists of selling at retail staple groceries 
or gasoline and lubricating oil. 

 
2. Facts. 

 
In 2009, the Food With Wine Coalition sought to persuade the 
Kentucky General Assembly to amend KRS 243.230 in such a 
way as to permit the sale of wine in grocery stores.  Unable to 
obtain legislative relief, the Coalition enlisted Maxwell's Pic-Pac, a 
family grocery franchisee, to act together with it in a Fourteenth 
Amendment equal protection challenge to the law.  The plaintiffs 
argued that the statute unlawfully discriminated against grocers 
and gasoline retailers because there was no rational basis for 
treating them differently from any other retailer in Kentucky.  
Specifically, they argued that if the law allowed a grocery-selling 
pharmacy like Walgreens to sell liquor and wine, it should allow a 
pharmaceutical-selling grocery like Kroger to sell liquor and wine.  

non-constitutional grounds, it refused to address the special legislation question. See, 
Louisville/Jefferson County Metro Gov't v. TDC Group, LLC, d/b/a Molly Malone's, 283 S.W.3d 
657 (Ky. 2009). 
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Judge Heyburn, United States District Court, for the Western 
District of Kentucky, agreed with the plaintiffs. The court shot 
down each of the ABC's rationalizations for the statute, including 
control of high potency alcohol, restricting access to teens, price 
maintenance, reducing consumption and avoidance of exposure 
to temperate citizens.  Unable to find even a historical basis for 
the statute, the court ultimately held: 
 

Even if some facts supporting the classification may 
have once existed, the evolution of commerce and 
equal protection jurisprudence now make impermis-
sible the Kentucky legislature's seemingly harmless 
arbitrary line-drawing…. Memorandum Opinion, at. 
24. 

 
3. Holding. 

 
The Sixth Circuit reversed.  First, the court addressed the low 
threshold for the test of compliance of social and economic 
legislation against an equal protection challenge.  It is the rational 
basis test, the lowest of all such standards. There need only be 
some "reasonably conceivable state of facts that could provide a 
rational basis for the classification." F.C.C. v. Beach Commc'ns, 
Inc., 508 U.S. 307, 313-14 (1993). 

 
Second, the court acknowledged that the state has a legitimate 
interest in reducing access to high potency alcoholic beverages.  It 
then reasoned: 
 

We conclude that reasonable conceivable facts 
support the contention that grocery stores and gas 
stations pose a greater risk of exposing citizens to 
alcohol than do other retailers.  A legislature could 
rationally believe that average citizens spend more 
time in grocery stores and gas stations than in 
other establishments; people typically need to buy 
staple groceries (for sustenance) and gas (for 
transportation) more often than items from retailers 
that specialize in other, less-frequently-used 
products.  Kentucky could believe that its citizenry 
visits grocery stores and gas stations more often 
than pharmacies – people can survive without ever 
visiting a pharmacy given that many grocery stores 
fill prescriptions.  On the other hand, most people 
who object to confronting wine and liquor 
conceivably cannot avoid grocery stores and gas 
stations. Opinion, at p. 6. 
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