
2015 Spring CLE Seminar:  

Putting an Elder Law  

Practice to Work 
 

 

 

 

Sponsored by the  

Kentucky Bar Association 

Elder Law Section 
 

 

Kentucky Bar Association 

514 West Main Street 

Frankfort, Kentucky  40601 

502.564.3795 

www.kybar.org 



 

The Kentucky Bar Association 
Elder Law Section  

presents: 
 

 

 

2015 Spring CLE Seminar: 

Putting an Elder Law Practice to 

Work 

 
 

 

 
 
 

 
 

This program has been approved in 
Kentucky for 6.50 CLE credits including 

0.00 Ethics credits. 



 

Compiled and Edited by: 
The Kentucky Bar Association 

Office of Continuing Legal Education 
for 

Kentucky Bar Association  
Elder Law Section 

 
 

© 2015 All Rights Reserved 
 Published and Printed by:  

The Kentucky Bar Association, April 2015. 
 
Editor’s Note:  The materials included in this 2015 Elder Law Spring CLE seminar book 
are intended to provide current and accurate information about the subject matter 
covered. The program materials were compiled for you by volunteer authors. No 
representation or warranty is made concerning the application of the legal or other 
principles discussed by the instructors to any specific fact situation, nor is any prediction 
made concerning how any particular judge or jury will interpret or apply such principles. 
The proper interpretation or application of the principles discussed is a matter for the 
considered judgment of the individual legal practitioner. The faculty and staff of the 
Kentucky Bar Association disclaim liability therefor. Attorneys using these materials or 
information otherwise conveyed during the program, in dealing with a specific legal 
matter, have a duty to research original and current sources of authority.   



 

2015 Spring CLE Seminar: Putting an Elder Law Practice to Work 
 

Table of Contents 
 

 
 
Agenda............................................................................................................................. i 
 
 
Speakers ........................................................................................................................ iii 
 
 
Getting Started in Life Care Planning .............................................................................. 1 
 
 
Pre-Planning: Sufficient Forethought for Your Assets to Last as Long as You Do ......... 11 
 
 
Drafting an Irrevocable Medicaid Asset Protection Trust ............................................... 33 
 
 
The Use of Irrevocable Trusts in VA Pension Planning ................................................. 55 
 
 
Enhancing Your Practice with a Comprehensive Care Manager on Your Team ............ 61 
 
 
Crisis Cases: It Is Not Too Late to Plan ......................................................................... 65 
 
 
Using Special Needs Trusts for Access to SSI ............................................................ 123 
 
 

 
Our Gold Sponsor 

 
ElderCounsel® ............................................................................................................ A-1 
 
 
 
  



 

 
 



i 
 

Elder Law Section 2015 Spring CLE Seminar:  
Putting an Elder Law Practice to Work 

April 10, 2015 
Louisville, Kentucky 

 
 
 
 
8:00-8:20 a.m.   Registration & Continental Breakfast 
 
 
8:20-8:30 a.m.   Welcome 
   Whitney M. Wilson 
 
 
8:30-9:30 a.m.   Life Care Planning: The New Elder Law 
   (1.00 CLE credit) 
   Misty Clark Vantrease 
   Timothy L. Takacs 
 
 
9:30-10:30 a.m.  Pre-Planning: Sufficient Forethought for Your Assets  
   to Last as Long as You Do 
   (1.00 CLE credit) 
   Shari Polur 
   Amy E. Dougherty 
 
 
10:30-10:45 a.m.  Break 
 
 
10:45 a.m.-12:00 p.m.  Using Asset Protection Trusts in Medicaid and VA  
   Planning 
   (1.25 CLE credits) 
   Valerie L. Peterson 
 
 
12:00-1:00 p.m.  Luncheon 
 
 
1:00-2:00 p.m.   Enhancing Your Practice with a Comprehensive Care  
   Manager on Your Team 
   (1.00 CLE credit) 
   Deana Hall, R.N., C.C.M. 
   Whitney M. Wilson 
 
 
2:00-3:15 p.m.   Crisis Cases: It Is Not Too Late to Plan 
   (1.25 CLE credits) 
   Whitney M. Wilson 
   John L. Dotson 



ii 
 

3:15-3:30 p.m.   Break 
 
 
3:30-4:30 p.m.   Using Special Needs Trusts for Access to  
   Medicaid and SSI 
   (1.00 CLE credit) 
   Robert L. McClelland 
   Karen L. Perch 
  



iii 
 

SPEAKERS 
 

 
Whitney M. Wilson 
Elder Law of Louisville 
4500 Bowling Boulevard, Suite 150 
Louisville, KY  40207 
502.410.5080 
wwilson@elderlawoflouisville.com 
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elder law, including wills, powers of attorney, advanced directives, trusts, trust 
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Association’s Elder Law Section. Ms. Wilson is also a member of the Estate Planning 
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involuntary dismissal from long term care facilities.  Prior to Legal Aid, Ms. Dougherty 
worked for the Kentucky Public Service Commission advising the agency on matters of 
in-state utility regulation.  She earned her B.A. from the University of Kentucky and J.D. 
from the University of Kentucky College of Law.  Ms. Dougherty is a member of the 
Kentucky Bar Association's Elder Law Section, the Fayette County Bar Association, and 
the National Academy of Elder Law Attorneys (NAELA).  She is admitted to practice in 
the U.S. District Court for the Western and Eastern Districts of Kentucky, the Sixth 
Circuit Court of Appeals, and the U.S. Supreme Court. 
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Peterson was a litigator for several years after law school, but decided to focus her 
practice on elder law after experiencing firsthand the challenges of caring for an elderly 
loved one.  She is a frequent speaker both locally and nationally on topics pertaining to 
elder law, special needs planning and veterans' aid and attendance benefits.  Ms. 
Peterson attended Washburn University School of Law in Topeka, Kansas, where she 
received the Order of Barristers award for excellence in courtroom advocacy.  Prior to 
joining ElderCounsel®, she served as President of the Society of Financial Service 
Providers, Dade County, Florida, and she served on the Board of Directors of the 
Academy of Florida Elder Law Attorneys.  Ms. Peterson is also a member of the National 
Academy of Elder Law Attorneys (NAELA), WealthCounsel, and WealthCounsel 
Advisors Forum.  She is licensed to practice in Florida and Kansas. 
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Deana Hall is a Registered Nurse and owner of Diversified Nurse Consultants, LLC in 
New Albany, Indiana.  She graduated from Kentucky Baptist School of Nursing in 1982, 
and began her career in the acute care setting at St. Anthony's Hospital.  She has also 
worked in home health and as a case manager for a large insurance company working 
in the area of workers' compensation before focusing on Geriatric Care Management.  
Ms. Hall started her own company in 2006, and joined with two other nurses to create 
Diversified Nurse Consultants, LLC in 2012. The company currently has almost 100 
nurses working throughout Kentucky and Indiana specializing in care management, 
special needs trusts cases and geriatric cases.  Ms. Hall has been a member of the 
National Association of Professional Geriatric Care Managers since 2006 and has been 
a Certified Care Manager since 1992. 
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Kentucky ElderLaw, PLLC 

920 Dupont Road, Suite 200 
Louisville, KY  40207 

502.581.1111 
john@kyelderlaw.com 

 
John Dotson practices with Kentucky ElderLaw, PLLC in Louisville, where he assists 
older clients, their children, and other family members with nursing home admittance and 
stays, Medicaid planning and submission, asset preservation and distribution, mental 
capacity issues, probate, guardianship, and other matters, both financial and non-
financial.  He received his B.B.A. from the University of Kentucky in 1984, and his J.D. 
from the University of Kentucky College of Law in 1987.  Prior to joining Kentucky 
ElderLaw, Mr. Dotson was self-employed from 2000-2002 and 2003-2013, and practiced 
locally as a civil trial attorney with various law firms from 1987-1999 and 2002-2003.  
During the mid-1990s, he was a member of the Louisville Bar Association Board of 
Directors and served as Chair of the Kentucky Bar Association Young Lawyers Section.  
Mr. Dotson is a member of the KBA Probate & Trust Law, Alternative Dispute 
Resolution, and Elder Law Sections.  
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Post Office Box 54654 
Lexington, KY  40555 
859.543.0061 
robertmc@qx.net 
 
Robert McClelland maintains a private practice in Lexington focusing on counseling 
families of aging clients and special needs families on legal issues affecting asset 
protection and public benefits, guardianship, financial exploitation and abuse. Mr. 
McClelland has been published repeatedly on issues familiar to attorneys with older 
clients and is a frequent speaker at continuing legal education seminars and workshops. 
He is a graduate of the University of Charleston and received his J.D. from Salmon P. 
Chase College of Law.  Mr. McClelland was conferred with a Master of Laws Degree 
(LL.M.) by Stetson Law School of Tampa, Florida and the Center for Excellence in Elder 
Law.  He serves on the Board of Directors for the Kentucky Guardianship Association 
and as a member of the Lexington Fayette Urban County Government’s Senior Services 
Commission.  He is also a member of the Kentucky Bar Association's Elder Law Section, 
and served as chair from 2012-2013.  Mr. McClelland is a member of the National 
Academy of Elder Law Attorneys (NAELA), the Special Needs Alliance, LLC, 
ElderCounsel®, and the Bluegrass Estate Planning Council. 
 

 
 
 
 

Karen L. Perch, Ph.D., J.D. 
Karen L. Perch, Attorney, P.S.C. 

2333 Alexandria Drive 
Lexington, KY  40504 

859.514.6706 
karenlperch@gmail.com 

 
Karen L. Perch is a solo practitioner in Lexington, where she helps clients with legal 
matters regarding wills, living wills, powers of attorney, trusts, and estate administration.  
With nearly twenty years' experience in the area of special needs planning, Ms. Perch 
helped create Life Plan of Ky., Inc., a non-profit organization that operates a pooled 
special needs trust for Kentucky residents.  She continues to work with that organization 
while maintaining her own law practice.  She received her B.S., M.S. and Ph.D. from 
Kansas State University and her J.D. from the University of Kentucky.  Ms. Perch is a 
member of the Academy of Special Needs Planners and the National Association of 
Elder Law Attorneys.  She has conducted countless seminars for individuals with 
disabilities, their families, social workers, case managers and other professionals.  Ms. 
Perch is admitted to practice in the Eastern District of Kentucky, the Sixth Circuit Court 
of Appeals, and the U.S. Supreme Court.  She is a member of the Kentucky Bar 
Association and its Probate & Trust Law Section. 
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GETTING STARTED IN LIFE CARE PLANNING 
Timothy L. Takacs1 

 
  
 
"I need to come in right away," Susan told one of our elder care coordinators who took 
her call. Her mother has cerebral palsy and her father, who had been caring for her 
mother in their home, had a stroke and was undergoing rehabilitation at the hospital. 
Susan had hired round-the-clock caregivers for her mother, and it was costing a fortune. 
She didn't think the money would last very long, and she did not know what to do. 
Should her parents live with her? Susan had investigated putting an elevator into her 
own home and bringing Mom and Dad there. 
  
"What should I do with my parents' home?" she asked. "What if my dad doesn't get well 
enough to look after Mom again? How can I afford the caregivers to take care of Mom 
and a nursing home for Dad?" A successful local bankruptcy attorney, Susan really felt 
the need to get things planned out. She had 50 million questions running around in her 
head and was searching for the answer to each one. Our elder care coordinator (ECC) 
scheduled a first meeting for Susan, who came in and hired us for a Life Care Plan on 
behalf of her parents. 
  
Still, Susan was worrying about getting answers to all her questions. Anxious and 
frustrated, she called our elder care coordinator about her dad's progress in the rehab 
hospital. What was the next step? What should she do if he goes back home? How long 
could he afford to stay in the nursing home? Again 50 million unknowns. 
  
Our ECC told her the only thing she needed to concentrate on today was making sure 
her dad got to the skilled nursing facility to continue his therapy. The nursing facility was 
close to their home. If he had to stay there it was convenient; the facility took Medicaid if 
the couple needed it; and we know the people at the nursing home. They have a 
reputation for providing good care and taking care of our clients. 
  
That was Susan's next step, our ECC counseled her, and the only thing she needed to 
get done. All the other scenarios would play out during the weeks and months ahead – if 
they ever came to pass at all. Frank and Edith had enough money to last years and pay 
for everything. Later, at our next meeting, Susan remarked, "Hiring you guys was worth 
every penny. Just the peace of mind you have given me. Letting me know I only had one 
job for now and that was getting my dad in that nursing home and I didn't have to try and 
plan months in advance. You've made all the difference in the world for me." 
 
An Opportunity for Elder Law Attorneys 
  
Frank and Edith are two of more than 100 million Americans for whom chronic conditions 
are a fact of life. Over 145 million people – nearly half the population – suffer from 
asthma, depression and other chronic conditions. Almost 48 million Americans report a 

                                                
1
 Copyright 2005-2015 Timothy L. Takacs, Elder Law Practice of Timothy L. Takacs, 

Hendersonville, Tennessee. Visit us on the web at http://www.tn-elderlaw.com. Email: 
ttakacs@tn-elderlaw.com. For this 2015 presentation to the Kentucky Bar Association Elder Law 
Section, I revisited an earlier version of this paper, which I wrote in 2005 for the Washington 
(State) Elder Law Section, some of whose members were contemplating their own "leap of faith." 

http://www.tn-elderlaw.com/
mailto:ttakacs@tn-elderlaw.com
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disability related to chronic illness. Twenty-five percent of U.S. adults have multiple 
chronic conditions, and the percentage of adults with two or more chronic conditions 
increases with age. Among older adults, 43 percent have three or more illnesses and 23 
percent have more than five.2 Regrettably, as people age, they must prepare for the 
likelihood of future impairment and their need for long-term care. Loss in a person's 
ability to function day-to-day is a natural part of the aging process, and those losses 
become more severe as people get older. Of the one in five elders who have attained 
age eighty-five, more than half are impaired and need long-term care – that is, the 
personal assistance that enables them to perform daily routines such as eating, bathing, 
and dressing.3 
  
The prevalence of physical and mental disability among the elderly is growing rapidly 
along with America's aging population. The number of Americans who will suffer 
functional disability due to arthritis, stroke, diabetes, coronary artery disease, cancer, or 
cognitive impairment is expected to increase at least 300 percent by 2049.4 The 
challenge for our society is how we are going to manage the care of these increasing 
numbers of disabled elderly persons. 
  
How do elders with chronic conditions obtain care and manage their illnesses today? 
About 85 percent of elders who need long-term care receive it from family and friends; 
few receive assistance from paid professionals or aides because of quality or financial 
concerns.5 Caregivers perform complex medical tasks, including medication 
administration, and errors can result. Shirley Loflin, a caregiver whose writing has 
appeared on the website of the Rosalynn Carter Institute for Caregiving, writes: "Caring 
for another's every need, making life or death decisions, being on call 24/7 and dealing 
with many unknowns is a tough, demanding, and in some instances, an isolated, 
thankless job."6  
  
In an October 2010 report, "Averting the Caregiving Crisis: Why We Must Act Now," the 
Institute reported: 
 
  

                                                
2
 Improving Chronic Illness Care, "Our Approach," http://www.improvingchroniccare.org/tools/ 

pacic.htm (accessed Jan. 26, 2015). Chronic illness is not a new problem. See, for example, 
Chronic Care in America: A 21st Century Challenge (Institute for Health & Aging: University of 
California, San Francisco 1996). 
 
3
 Financing Long-Term Care for the Elderly (U.S. Congr. Budget Off. April 2004). 

 
4
 See Health, United States, 2013 (U.S. Centers for Disease Control and Prevention 2014) 

(available at http://www.cdc.gov/nchs/data/hus/hus13.pdf); C. Boult et al., "Decreasing Disability 
in the 21st Century: The Future Effects of Controlling Six Fatal and Nonfatal Conditions," Am J. 
Public Health 86(10):1388-93 (1996), cited by AHRQ Research in Action, Preventing Disability in 
the Elderly with Chronic Disease (April 2002). 
 
5
 K. Donelan et al., "Challenged to Care: Informal Caregivers in a Changing Health System," 

Health Affairs (July/August 2002). 
 
6
 See Karen Orloff Kaplan & Ira Byock, "Caregiving, Living on the Edge: Baby Boomers Faced 

with Caregiving Dilemma," http://athealth.com/topics/caregiving/ (accessed Jan. 26, 2015). 
 

http://www.improvingchroniccare.org/tools/pacic.htm
http://www.improvingchroniccare.org/tools/pacic.htm
http://www.cdc.gov/nchs/data/hus/hus13.pdf
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 An estimated 65.7 million Americans have provided unpaid assistance to an adult 
or child with functional or cognitive limitations. 

 

 They comprise 80-90 percent of the long-term care provided at home to more 
than nine million elderly or disabled individuals. 

 

 A typical caregiver provides an average of twenty-one hours of free care per 
week, amounting to an estimated $375 billion worth of services annually. 

 

 Approximately six million adults over age sixty-five need daily assistance, and 
that number is expected to double by 2030. 

 

What can be done to support caregivers? For elders with ineffective or insufficient 
caregiver support, what can be done to prolong their independence? 
  

In its Quality Chasm Report, the Institute of Medicine has called for a transformation of 
the U.S. health care delivery system to correct the deficiencies in the current 
management of persons who suffer from these chronic illnesses.7 
  

These deficiencies include: 
 

 Rushed practitioners not following established practice guidelines 
 

 Lack of care coordination 
 

 Lack of active follow-up to ensure the best outcomes 
 

 Patients inadequately trained to manage their illnesses 
  
Why is care for chronic conditions so deficient? The Quality Chasm Report attributes the 
quality gap to (1) the increased demands on medical care from the rapid increases in 
chronic disease prevalence and the complexity of the underlying science and 
technology; and (2) the inability of the system to meet these demands because of our 
poorly organized delivery system and constraints in using modern information 
technology. 
  
Many managed care and integrated delivery systems have taken a great interest in 
correcting the many deficiencies in current management of these illnesses. Overcoming 
these deficiencies will require nothing less than a transformation of health care, from a 
system that is essentially reactive – responding mainly when a person is sick – to one 
that is proactive and focused on keeping a person as healthy as possible.8 
  
In defining six aims for transforming healthcare in America, the Institute of Medicine 
Quality Chasm Report declared patient-centeredness a central feature of quality, along 
with safety, promptness, effectiveness, efficiency, and equity. 

                                                
7
 Crossing the Quality Chasm: A New Health System for the 21st Century (Institute of Medicine, 

March 2001). 
 
8
 See Improving Chronic Illness Care (ICIC) program of the Robert Wood Johnson Foundation, 

http://www.improvingchroniccare.org (accessed Jan. 26, 2015). 
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Historically, patient-centeredness has been perceived as the assessment of needs and 
preferences to consider those social and cultural factors which affect the clinical 
encounter or compliance with treatment. The consensus among health care providers, 
however, is that patients have an active role to play in defining and reforming healthcare, 
particularly in chronic disease management, where patients provide the majority of care 
in day-to-day management of their illness. According to the Improving Chronic Illness 
Care program, "patient-centeredness may be a first principle that can provide a lens to 
focus action, and as such can be used as the guide for achieving all six aims."9 
  
With support from the Robert Wood Johnson Foundation, the Center for Health Studies 
has developed the Chronic Care Model10 – a guide to chronic care improvement – that is 
useful to diverse health care organizations wanting to improve the care of their patients 
with chronic illness. Critical to improving chronic care outcomes is engaging the 
"informed, activated patient" to promote better self-management of chronic illness. 
Unfortunately, as the Center's director Dr. Edward Wagner acknowledged at a 
conference at the University of Washington, patient education, which is a necessary 
component of the Model, is nearly non-existent.11 
 
Seeking the Elder-Centered Law Practice 
  
Twenty-five years ago I decided to devote my professional life to being an elder law 
attorney. Like many of you, I am sure, I began by learning at the feet of other elder law 
attorneys. What I learned was that elder law was really synonymous with Medicaid 
planning.  After I tried out this asset-focused practice for a while I became dissatisfied 
with the answers or rather, non-answers, I had to give to our families who had questions 
about the long-term care system that they were thrust into and didn't know how to make 
their way through. 
  
Our families had questions I could not answer: The skilled nursing facility is telling us 
that Momma needs this therapy and not that one – what does that mean and which one 
should we choose? How do we talk to the doctor and the therapist about what is wrong 
with Daddy? What are Dad's residential options now that his health has improved but he 
can't return home? How do we take care of Mom during the day while both of us work? 
My husband has been diagnosed with X, Y, and Z – what are the likely outcomes for 
him? As his wife, what can and should I do for him? Can I take care of him at home? 
What support services are available to me? 
  

                                                
9
 Improving Chronic Illness Care, "Our Approach," http://www.improvingchroniccare.org/tools/ 

pacic.htm (accessed Jan. 26, 2015). 
 
10

 See http://www.improvingchroniccare.org for a description of the Chronic Care Model, 
developed by Dr. Edward H. Wagner at the MacColl Institute for Healthcare Innovation, Center for 
Health Studies, Group Health Cooperative, and leader of ICIC; and E. H. Wagner, "Improving 
Chronic Illness Care: Translating Evidence into Action," Health Affairs (Nov/Dec 2001). 
 
11

 "Improving Care of the Chronically Ill," 2004 Epidemiology, Biostatistics and Clinical Research 
Methods Summer Session co-sponsored by the Seattle Veterans Affairs Epidemiologic Research 
and Information Center (ERIC) and the University of Washington, 
http://www.improvingchroniccare.org/index.php?p=Chronic_Illness_Care_Lecture_Series&s=119
6  (accessed Jan. 26, 2015). 
 

http://www.improvingchroniccare.org/tools/pacic.htm
http://www.improvingchroniccare.org/tools/pacic.htm
http://www.improvingchroniccare.org/
http://www.improvingchroniccare.org/index.php?p=Chronic_Illness_Care_Lecture_Series&s=1196
http://www.improvingchroniccare.org/index.php?p=Chronic_Illness_Care_Lecture_Series&s=1196
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These aren't legal questions, but as an elder law attorney who aspired to the "holistic" 
approach, I needed to do better than reply, "I can't help you with those questions…but I 
can help you save the money from the nursing home." 
 
I realized that in order to change my elder law practice I had to change the way I thought 
about the practice of elder law. Instead of Medicaid planning, I began to think about my 
practice as planning for disability, and then, finally, as "life care planning." 
  
I began to learn more and more about aging and long-term care and long-term services 
and supports. We developed a paradigm we call the "Elder Care Continuum." In our 
office, we think about the elder care continuum as a timeline on which our client-elder is 
moving toward the end of his life. The ideal for all of us is to "age in place." That 
invariably means the elder who lives in his own home, independently and successfully 
with no assistance needed, until he keels over dead in his living room or in his bed. 
  
Some people have the good fortune to depart this life in this manner, but many do not. 
Instead, they may have Alzheimer's or Parkinson's disease, or suffered a disabling 
stroke, or become frail, or otherwise have found themselves moving along the Elder 
Care Continuum. They find that they need assistance with activities of daily living. That 
means they need to plan for their long-term care needs. 
  
What does life care, or long-term care, planning mean? I describe long-term care 
planning as our discovering the client-elder's place on the Elder Care Continuum and 
then figuring out what we need to do to find, get, and pay for good care for the client, 
both now and in the future. That is not as easy as it sounds, but for an elder-centered 
law practice, it is the essence of what we do.12 Our clients need to get good care when 
and where they need it, and they need to know how to pay for it. They need to be the 
"informed, activated patient" – the necessary partner with the health care community that 
will make the Chronic Care Model work. 
  
Here is our opportunity as elder law attorneys. Attaining this objective for our clients 
requires expanding an elder law practice beyond the traditional, narrow Medicaid focus.  
 
An Integrated Approach to Long-Term Care Planning 
  
The issue that typically brings many elders and their families into the elder law attorney's 
office is financing the cost of nursing home care. Despite their concerns about saving 
money, however, almost without exception the families that come to the Elder Law 
Practice tell us that their primary goal is to promote the good health, safety, well-being, 
and quality of life of their loved one, wherever she lives – whether she is at home, in 
assisted-living, or in a nursing home. 
  
To be honest, they don't put it quite that way. They tell us: we want to take care of Mom. 
They just don't know how to do that. They have experienced firsthand the deficiencies in 
care described in the Quality Chasm Report. Like Susan, our clients' daughter, 
discovered once she and her parents found themselves in the long-term care system, 

                                                
12

 For a presentation on life care planning at "Special Needs Trust," the seminar produced 
annually by the Stetson University College of Law, I said that I define what I do in twelve words, 
all of one syllable: "I help folks find, get, and pay for good long-term care." 
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their family didn't know what to do. Who can they turn to for help in taking care of their 
loved ones? 
 
At the 2002 NAELA Institute, I first presented professionally to our colleagues on the 
"Life Care Plan." As articulated in our Life Care Plan, our philosophy at the Elder Law 
Practice elevates client quality of life and care above all other goals of the planning 
process.13 Apparently, my presentation and subsequent articles I've written and 
presentations I have given about Life Care Planning and the Elder-Centered Law 
Practice have resonated with many attorneys who have become dissatisfied with the 
emphasis on Medicaid asset protection that has traditionally dominated the practice of 
elder law. For example, in 2006 the Life Care Planning Law Firms Association was 
formed by twenty firms; by 2014, the Association had grown to almost 100 member 
firms.14 In September 2015, the Association will convene its 10th Annual Meeting in 
Pittsburgh. 
  
As Medicaid spending continues to squeeze federal and state budgets, while eligibility 
and services are further restricted, I believe that the future of elder law lies with 
transforming the practice from Medicaid planning to the integrated practice approach 
championed by the National Academy of Elder Law Attorneys since the organization was 
founded in 1988: 
 

Under this holistic approach [says NAELA], the elder law practitioner 
handles general estate planning issues and counsels clients about 
planning for incapacity with alternative decision making documents. The 
attorney will also assist clients in planning for possible long-term care 
needs, including nursing home care. Locating the appropriate type of 
care, coordinating private and public resources to finance the cost of 
care, and working to ensure the client's right to quality care are all part of 
the elder law practice.15 

 
Not many elder law attorneys include as a part of their fee-generating services "locating 
the appropriate type of care" and advocating – and intervening, if necessary – to "ensure 
the client's right to quality care." Few elder law attorneys are equipped by virtue of 
education and experience to ascertain what long-term care is appropriate, know what 
long-term care services are available in their communities, recognize deficiencies in 
long-term care, and understand how to advocate for good long-term care. 
 
  

                                                
13

 See Timothy L. Takacs, "The Life Care Plan: Integrating a Healthcare-Focused Approach to 
Meeting the Needs of Your Clients and Families into Your Elder Law Practice," NAELA Quarterly 
(Winter 2003); Maya Bazar, "Life Care Planning in an Elder Law Practice: How Does It Work?," 
The ElderLaw Report (April 2014).  
 
14

 Life Care Planning Law Firms Association, http://www.lcplfa.org. 
 
15

 Originally from NAELA, "What Is Elder Law?," http://www.naela.org/public/whatisEL.htm (no 
longer accessible); see "Why an Elder Law or Special Needs Law Attorney?," 
http://www.naela.org/Public/About/Consumers/Why_and_Elder_Law_Attorney_is_a_Good_Choic
e/Public/About_NAELA/Fact_Sheets/Why_an_Elder_Law_Attorney_is_a_Good_Choice.aspx 
(accessed Jan. 26, 2015). 
 

http://www.lcplfa.org/
http://www.naela.org/Public/About/Consumers/Why_and_Elder_Law_Attorney_is_a_Good_Choice/Public/About_NAELA/Fact_Sheets/Why_an_Elder_Law_Attorney_is_a_Good_Choice.aspx
http://www.naela.org/Public/About/Consumers/Why_and_Elder_Law_Attorney_is_a_Good_Choice/Public/About_NAELA/Fact_Sheets/Why_an_Elder_Law_Attorney_is_a_Good_Choice.aspx
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Finding and Hiring Your Elder Care Coordinator 
  

We elder law attorneys cannot do this type of planning ourselves. To become specialists 
in long-term care planning, we need to hire persons who specialize in long-term care for 
the elderly. To some, that person may be called a "geriatric care manager." In our LCP 
practices, we call this non-lawyer professional an Elder Care Coordinator (ECC, for 
short). In your community, and mine, this person could be a registered nurse working in 
a home health care agency, an administrator of an assisted-living facility, a long-term 
care ombudsman, a hospital discharge planner, or a social worker at the VA skilled 
nursing facility – in short, anyone who has the education, experience, and passion to 
serve elderly persons who need and seek long-term services and supports and who is 
able to work independently to help clients and their families access resources and solve 
acute health care and extended long-term care problems. 
  

Making the decision to change one's practice model and then hire the right person to be 
your ECC is what I call a "leap of faith." Seventeen years ago, I hired my first Elder Care 
Coordinator. She walked into my office on a sales call as director of Kelly Assisted Living 
in Nashville, and when she left, she and I had agreed that we would talk more about how 
she would be care coordinator in my elder law practice. Before I hired her as an 
employee, Joanne and I had several conversations about this very subject. Would she 
be contract labor or would she be an employee? Would she bill separately for her 
services or would her services be integrated within the total package of services that we 
would offer to our clients? 
  
To take my practice in the direction I wanted to go, towards an integrated approach to 
meeting the long-term care needs of our clients, I realized that to refer clients to 
independent geriatric care managers or to bill clients separately for our firm's ECC 
services was not going to work. If the ECC were not an employee, I would have no 
control over how and when or even whether those services are provided. As Washington 
elder law attorney Rajiv Nagaich emailed me in his message asking for this presentation 
(in 2005), "From a personal standpoint, I have been working with two GCMs on a 
contract basis, but their absence from my office makes for a difficult partnership." If the 
Elder Care Coordinator16 were an employee who bills the client separately for her 
services, especially if billed hourly, I foresaw that few clients would appreciate their value 
and would decline to utilize those services. 
  

You will find as you go down this road that you will be tempted to refer the work out to a 
freelance geriatric care manager. Do not succumb to this temptation. Otherwise, when 
your clients come to your office, you will still be the Medicaid planning lawyer and "life 
care planning" will consist of your instructing the client to retain the freelance GCM to 
answer those other questions you and your firm cannot answer. Although the client, 
should she take up your recommendation, will be better served, in my experience, you 
must make an investment to move yourself to an Elder-Centered Law Practice model. 
That's called "risk," the leap of faith – integrating care coordination in your firm costs you 
money – that will provide the initial motivation to make this model of practice work for 
you. 

                                                
16

 To avoid blurring the distinction between an employee of the elder law firm and an independent 
geriatric care manager, we call our non-lawyer health care professionals "Elder Care 
Coordinators." In the Nashville community, we get no push-back from independent GCMs, to 
whom we refer regularly. 
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If you are already making money in a Medicaid planning practice, you have an 
advantage of a built-in clientele as well as a steady stream of continuing work for your 
ECC. (Not to mention the financial wherewithal to hire an ECC.) My sense of the 
landscape, however, is that it is not the financially comfortable Medicaid planners who 
are looking to change their practice to Life Care Planning. Rather, it is the attorney 
newer to elder law without a large, established client base or presence in the community 
who sees this as an opportunity. 
  
If you are among the latter, and not the former, take heart. In 1998, when I hired my first 
ECC, she was my second employee. My first employee was (and is) my office manager 
and legal assistant. Joanne started out working three days a week, but if she had been 
full time, her salary would have been about the same as what I was taking home. 
Although by then most of what I was doing was "elder law," which I defined as Medicaid 
planning and estate planning (wills and powers of attorney), I was by no means making 
a fortune in elder law practice. 
  
In 1999, I hired a Medicare specialist who also does the firm's marketing and public 
relations. At her choice, Bonnie worked and still works three days a week. Today (2015), 
I have two ECCs, a public benefits specialist, three office assistants, and another 
attorney (Barbara McGinnis, who joined the practice in 2011 after twenty years working 
in the Nashville area as a geriatric nurse practitioner, among other things). 
  
My purpose is not to brag about how well we are doing financially, but to show you what 
you might expect if you too make the leap of faith. Although I am doing well, it does take 
a significant investment and commitment to practice life care planning. But when 
Medicaid "goes away," as many NAELA members fear, the Medicaid planners in NAELA 
will have nothing to do. Nonetheless, people will still get older and they will still need 
long-term care. Our Elder Law Practice will be here to help them find, get, and pay for 
good long-term care. And I will continue to get enormous professional and personal 
satisfaction in my life's work. When asked what I do, I tell people "I help you take care of 
your mom." What higher calling can there be? 
 
What Do Our Elder Care Coordinators Do? 
  
We are very aggressive when it comes to letting the world know what we do in our care 
management model of elder law practice. When Joanne first hired on, there were many 
days that I never saw her, when she never came in to the office at all. What she did for 
most of her first six months was to call on her contacts in the health care and long-term 
care community and let them know where she was now, and what we are doing at the 
Elder Law Practice. 
  
What you will find when you hire your first ECC and get him or her out in the long-term 
care community is that the image that community has of you will not be as of a "Medicaid 
planner" but as an organization that has the same goal as they do: to promote the good 
health, safety, well-being, and quality of life of their resident or patient – your client. 
When our ECCs visit our clients outside the home – at nursing facilities, assisted living 
facilities, or wherever they happen to be – and among our ECCs at least one of them is 
out of the office nearly every day – the facility knows that we are all in the same 
business: helping our families take care of someone's mother, or father, or spouse, or 
other loved one. That's a powerful message your firm is projecting within the community. 
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The Elder Law Practice is a part of this long-term care community. Because that 
community knows we are serious about the number one goal of the Life Care Plan – to 
promote the good health, safety, well-being, and quality of life of our client at all times – 
we get results when it is necessary for us to advocate and intervene on behalf of a client 
who is not getting good care. 
  
A client had recently completed his therapy in the skilled nursing facility after suffering a 
stroke, which affected his ability to feed himself and take food and water by mouth. 
When his wife and daughters first came into our office, they reported to us that he had 
been losing weight. His food trays were returned to the kitchen almost untouched, even 
though the family claimed he retained his appetite. At the nursing home, he was labeled 
a "feeder." We were concerned that the facility had written him off. One of our ECCs 
paid a visit to the facility's director of nursing and "reminded" her that we are watching 
out for him. The staff spent more time with him at meals, he gained weight, and his 
general health has improved. 
  
Fortunately, few of our interventions are literally as life-saving as we perceived this one 
to be. Every day, though, our ECCs are working to improve the lives of our clients. 
  
As a part of their Life Care Plan, one of our ECCs is assigned to help our clients and 
their families with their long-term care concerns. At the Elder Law Practice, the client's 
ECC functions as the point of contact for the family and assists in coordinating services 
to help families take care of their loved ones. 
  
Here are some things our Elder Care Coordinators do: 
  
The ECC who is assigned to a client will conduct a care assessment in the client's home 
to identify care and related problems and assist in solving them. That might include 
arranging in-home help or other services. Our ECCs have extensive knowledge about 
the costs, quality, and availability of resources in the community. Often, as a result of an 
in-home assessment, we will recommend that sitter services be put in place and provide 
the family with a list of providers, and, if necessary, actually help with the making of 
arrangements for care in the home. 
  
Our ECCs do not provide health care, long-term care, or companion services to our 
clients. Otherwise, we could be classified as health care providers and therefore subject 
to state licensing requirements. Our engagement agreement for the Life Care Plan 
explicitly excludes these services. 
  
The ECC will coordinate health care and long-term care providers. Recently, one of our 
cases began with reports from the wife, who had suffered a stroke a few months before, 
that her husband, who has end-stage renal disease, was suffering delusions and 
becoming aggressive. It was becoming more difficult for her and her family to meet his 
needs at home. After an in-home assessment of him, our ECC contacted several health 
care facilities about arranging an evaluation to determine whether or not he was suitable 
for inpatient services. He was evaluated and admitted to the hospital, and his 
medications were adjusted and monitored. 
  
While the family was undergoing this crisis, our ECC was talking almost daily with the 
facility in order to identify the most appropriate placement for our client following 
discharge. His medical and long-term care needs dictated that he could no longer live at 
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home, and he went to a residential facility. We then helped him apply for and obtain 
public benefits to pay for his care. Meanwhile, we will monitor the long-term care needs 
of his wife, also our client, who is still living at home. And we do all of this for one fee, 
which is paid at the outset of the representation. 
 
Of course, for this family it was the health care crises that both spouses were suffering 
that brought them into our office in the first place. They did not know what to do. Plainly, 
their problems were not just "how do we pay the nursing home." 
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PRE-PLANNING: SUFFICIENT FORETHOUGHT FOR YOUR ASSETS TO  
LAST AS LONG AS YOU DO1 

Amy E. Dougherty, Mary Ellis Patton,2 and Shari Polur, Esq., 
 

 
 
I. INTRODUCTION TO PREPLANNING 
  

This article focuses on a holistic approach to assisting clients to plan for all 
aspects of their future.  In addition to extensive time with the client, this approach 
often calls on us to become acquainted with the client’s family, banker, financial 
advisor or account manager, tax advisor, minister, funeral director, healthcare 
professionals, and long term care facility.  We also typically interact with offices 
for Medicare, Social Security, and Medicaid. 
             
In today’s world, there is no such thing as a "simple" will or "basic" powers of 
attorney.  Asset preservation and transfer planning is as complex for the middle 
class family as it is for the upper class family.  Elder law attorneys create plans 
for their clients and their clients’ families which will allow family assets to be 
expended for family goals or the personal care of the elder without dissipating the 
entire asset base on the monthly nursing home bill.  We may also be called on to 
evaluate how best to stretch wealth to preserve it for multiple generations.   

  
A.  The PERFECT Plan   
 

The only way for the attorney to come up with an absolutely flawless plan 
is for the client to provide the date of his death. Then we can work 
backwards to form our client’s most perfect of plans!!! 

  
B.  The Realistic Plan   
  

We have to mine information from our clients to gauge their health, their 
probable need for personal assistance, their relevant family dynamics, 
their financial future, and their goals.  Something will likely derail our plan.  
But creating the best plan and executing the most helpful set of 
documents is the attorney’s role. When plans are derailed we formulate 
another plan. 

 
II. AREAS TO COVER IN A PREPLANNING MEETING 
  

The goal of the first client meeting is to extract as much information from the 
client as possible regarding the family, financial, legal, and medical situation 
(including any diagnoses).  
  
If we have time before the consultation, we can send the client a detailed 
questionnaire or list of necessary items to bring to the appointment. The client 

                                                
1
 Edited by Carolyn L. Kenton, Bluegrass Elderlaw, PLLC. 

 
2
 Associate, Bluegrass ElderLaw, PLLC. 
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should be asked to bring a list of family assets (personal and real property), real 
property records, banking accounts, retirement accounts, investment accounts, 
social security awards, insurance policies (life insurance, long term care, etc.), 
prenuptial agreements, divorce property settlements and funeral contracts and 
instructions. We ask our client to bring deeds to the real property to ensure we 
know exactly how it is titled. Having the client gather this information encourages 
the client to keep all important papers available for ready access.   
  
At the first meeting, we walk through this information with the client, retaining 
copies of all documents for our file. After we have reviewed this information and 
ascertained the relationship dynamics of the family, we discuss with the clients 
what their actual goals are.  Finally, we formulate the best strategies with our 
clients to meet their goals.  Or we explain thoroughly why they cannot be met 
and create a plan to achieve realistic goals.   
           
Before we can finalize a plan, we cover the following areas in depth with the 
client: housing options, family dynamics, medical information and financial 
information. 

 
A. Community and Housing Options 

 
We ask, does our client want to remain in the community as long as 
possible? Is this a suitable arrangement?  Does he or she have the 
mobility to do so? Does he or she have access to transportation? (Can 
they walk or use mass transit to get to the grocery, library, place of 
worship, or social events with friends?) Where will he or she want to live 
when they can no longer live in the community? 
 
Does the client have a circle of friends or family nearby? If the client is not 
involved in community activities, suggest he or she become involved in 
the senior center, YMCA, or church and provide information to him or her 
on these.   
 
Some clients may want information about assisted living or other senior 
communities. Our offices distribute "Pathways" (published by the local 
Area Development District) and other pamphlets regarding community 
resources.   
 
We guide our client to consider all housing options.  He or she may be 
living independently in their own home or living in the home of a child.  
However, our client may need to consider assisted living.  Assisted living 
facilities are designed to help maintain independence while providing 
care, services, activities, and socialization opportunities. To qualify, 
clients must be able to do most activities of daily living on their own and 
be able to make their own way to the dining room.  These facilities cost 
about half as much as skilled nursing care. Home waiver programs 
funded by Medicaid do exist to provide assistance for in-home care, but 
these programs are not sufficient if the client needs assistance with 
several activities of daily living.  They fund only a few hours per week. 
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Clients also have the option of Medical Foster Homes.  These are private 
homes offering a residential atmosphere in which a trained caregiver 
provides services to a few individuals. A Medical Foster Home can serve 
as an alternative to a nursing home.3  The Veterans Administration will 
fund this type of housing for certain veterans.     
 
Our client might also want to consider a continuing care retirement 
community (CCRC). These communities provide a continuum of 
progressive care, offering independent living (in either separate homes or 
apartments), personal care, assisted living, and skilled nursing.  CCRCs 
usually charge a one-time entrance fee in addition to monthly fees. 
 
If our client is considering a CCRC, a number of questions should be 
asked: Will fees increase? What are the options if fees increase beyond 
the client’s ability to pay? Is any portion of the entrance fee refundable, 
and if so, under what circumstances? What services are provided? How 
does the resident transfer from one level of care to another? Can the 
facility force the resident to transfer to a higher level of care? Under what 
circumstances could a resident be evicted? Is there a complaints/ 
grievances procedure? What are the residents' "rights"?  How does the 
contract define quality of care?  Does the facility participate in Medicare 
and Medicaid? What is the facility policy on honoring POAs?4   

 
B. Family Structure and Dynamics 

 
The family situation is an important factor to planning. For happily- 
married clients with trusted children, planning for the future may be easier 
than if these elements are not present.  If the client is considering divorce 
or has no trusted loved ones, a different plan will be needed.  There may 
be one child who will be the "caretaker." As a consequence, this child 
may factor into the planning more than the other children. As the 
caretaker, it may, for example, be easier to transfer resources to the one 
child.  This may make the other children jealous or combative.  Hopefully, 
we as practitioners will find a way to negotiate these relationship land 
mines.  
 
We discuss with our clients, which, if any, children they want to be part of 
this planning. We get this in writing and signed by our client if there 
appears to be family discord.  To protect the integrity of the attorney-client 
relationship and to ensure our client’s voice is the strongest, we meet 
alone with the client for part of the consultation, even though we often 
meet with all the family members who want to participate. A family 
conference provides us the opportunity to evaluate family dynamics and 

                                                
3
 For general information, see http://www.va.gov/geriatrics/Guide/LongTermCare/Medical_ 

Foster_Homes.asp. In Lexington: http://www.lexington.va.gov/news/Lexington_VA_Medical_ 
Foster_Home_Program.asp. In Louisville: http://www.louisville.va.gov/services/medical_foster_ 
home.asp. 
 
4
 "Tax, Estate & Financial Planning for the Elderly," John J. Regan, Rebecca C. Morgan, David A. 

English, Chapter 12: Housing Concerns of the Elderly, 12, 24-25 (2014). 

http://www.va.gov/geriatrics/Guide/LongTermCare/Medical_Foster_Homes.asp
http://www.va.gov/geriatrics/Guide/LongTermCare/Medical_Foster_Homes.asp
http://www.lexington.va.gov/news/Lexington_VA_Medical_Foster_Home_Program.asp
http://www.lexington.va.gov/news/Lexington_VA_Medical_Foster_Home_Program.asp
http://www.louisville.va.gov/services/medical_foster_home.asp
http://www.louisville.va.gov/services/medical_foster_home.asp
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assures that all parties involved have heard the same advice and 
instructions. 
 

C. Medical Information 
 

We ask our client about his or her personal health, including questions 
about his or her medical history and current diseases.  We ask if he or 
she has any diagnoses that may affect planning for the future. What 
about his or her spouse? Does the family have a history of longevity?  
 
If the client or his or her spouse has an immediate need for long term 
care in a skilled nursing facility (or you think that kind of placement will be 
less than five years away), our planning will need to take a different turn 
than if our client appears healthy.  
 
Sometimes calculating client’s life expectancy can be useful.  If so check: 
http://gosset.wharton.upenn.edu/mortality/perl/CalcForm.html  

 
D. Financial Information 

 
We ask our client how he or she plans to pay for his or her long term care 
from current resources. Then we helphim or her determine if this plan is 
reasonable.  There will likely be options that our client has not thought of 
before he or she comes to see us.  (For example, personal care contracts 
and Long Term Care insurance.) 
 
What is your client’s means for funding retirement?  We gather data on 
social security, private savings, pension, and any other source.  Will the 
client’s income fluctuate?  
  
We have our client outline his or her monthly expenses.  We then explain 
that the client should budget now and anticipate what will be his or her 
spending in retirement. We assist our client to consider changes in 
interest rates, withdrawal rates from IRAs or annuities and projected 
inflation.  

 
E. Useful Legal Documents 

 
After evaluating the circumstances of our client, we then focus on crafting 
documents essential to protecting the client during disability or incapacity 
and essential to fulfilling the client’s goals. Generally we make sure that 
our client has robust powers of attorney (legal and health care), final 
directives for healthcare, and a will or other documents.   

 
1. Power of Attorney for Financial and Legal Affairs.    

 
a. Why do we care so much? 

 
The unique needs of an elder client call for a POA that 
contains clauses which offer protection to the client and 
latitude in planning. 

http://gosset.wharton.upenn.edu/mortality/perl/CalcForm.html
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Our general practice colleagues may prepare a standard 
one-page power of attorney document for their client 
feeling that it is an adequate grant of authority. 
Alternatively, the client’s child may download a form from 
the Internet.  In neither case do those documents satisfy 
the necessary specificity required and may be counter-
productive to the client’s actual needs.  

 
The common law rules of agency require a specific 
statement of the scope of the power granted; therefore, 
although well-meaning, general language is insufficient 
authority for the agent to perform his duties.  Specifically 
stated powers, although essential in every context, are 
pivotal in relation to asset preservation and Medicaid 
planning. A power of attorney document for an older client, 
if the family wishes to engage in asset preservation, should 
permit the attorney in fact both the authority to execute 
deeds and enable intra family gifting.    
 
Under the common law, incapacity of the principal 
prevented or extinguished the authority of the agent to act 
for the principal. To permit the agent of an incapacitated 
person to continue handling the business affairs of the 
principal, the Kentucky General Assembly in 1972 enacted 
KRS 386.093(1). This statute defines “durable power of 
attorney" to mean a written power of attorney by which a 
principal delegates another as the principal’s attorney in 
fact. In order to become “durable," the instrument must 
contain words such as, “This power of attorney shall not be 
affected by subsequent disability or incapacity of the 
principal, or lapse of time." 
 
Our clients often pick as an agent a spouse or a child who 
lives locally.  However, there are times when these are not 
the right choices.  We endeavor to assist our client to make 
a wise choice for their Attorney-in-Fact or Agent. Our 
knowledge as to the family dynamics will come into play 
here. A poor choice for the agent would be a person who 
may have substance abuse, mental illness, financial 
problems (debt), gambling or addiction problems, be a 
dependent person or a controlling person, a child in conflict 
with his or her siblings or someone going through a divorce 
or bankruptcy. A wise choice is a stable, financially-
responsible person on good terms with the other family 
members.   
  
Additionally, we discuss with our clients that the agent 
does not necessarily need to live locally.  Online banking, 
email, cell phones, and the Internet allow the agent to act 
from nearly anywhere.  
  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=35836
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A client whose spouse is experiencing early dementia 
should not name that spouse.  Elder clients who name 
their spouse should always name a successor agent or two 
or three successor agents. This may become crucial in 
avoiding guardianship.   
  
Lastly, the agent is not statutorily classified as a fiduciary, 
although Kentucky case law deems them fiduciaries.  We, 
therefore, state specifically in the document that the agent 
is a fiduciary. To keep the agent accountable to the 
principal, we state in the document that the agent is 
required to maintain accounting records and to make those 
records available to the principal or others as requested.   
We also include language that allows the agent to be paid 
for his service, thus, making the relationship professional.  

  
In planning for unmarried partners, powers of attorney may 
be the most important component of an estate plan as 
there is no current, legal relationship in Kentucky upon 
which one partner can depend to access information to 
assist an incapacitated loved one.  

 
b. Capacity. 

 
As elder law attorneys, we uniquely have a responsibility to 
assess competency issues.  It is important for older clients 
to name an agent while they have their full faculties 
because with advancing age comes the likelihood of 
incapacity or disability possibly rendering them unable to 
execute such documents. Even the simplest of daily 
transactions such as paying the utility bill or addressing 
pharmacy needs may be blocked by the inability of a child 
or significant other to act on behalf of their loved one.    
 
We assess whether the principal has adequate capacity to 
understand the instrument’s purpose.  The breadth of the 
authority granted under a general power of appointment 
requires comprehension of the ability of the agent to bind 
the principal to an agreement.5 No Kentucky cases 
address the issue of the level of competency necessary to 
execute agency documents as exists regarding executing 
testamentary documents.6   
 
A power of attorney is a contract, where the standard of 
capacity required of the parties who enter into such an 

                                                
5
 Restatement of the Law Agency, American Law Institute, Vol. I Sec. 3.4(1). At Sec. 3.04(1); see 

also KRS 386.093(1). 
 
6
 Id.  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=35836
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agreement reaches above that required for executing 
testamentary documents.  
 
We carefully vet a person's ability to understand the scope, 
power and implications inherent in the document he or she 
is signing.   

 
c. Specific powers.   

 
Thus, we carefully evaluate the language we use to 
authorize or prohibit actions taken by the attorney in fact.  
Modern times call for Powers of Attorney with robust 
powers to provide for legal and financial affairs even when 
the principal has become incapacitated.  These documents 
should contain grants of specific powers, including gifting 
powers, the ability to handle real estate and access to 
health care information.   
 
i. Gifting. 
 

The power to gift assets is especially important for 
the older client.  KRS 386.093(6) states, “a durable 
power of attorney may authorize an attorney-in-fact 
to make a gift of the principal’s real or personal 
property to the attorney-in-fact or to others if the 
intent of the principle to do so is unambiguously 
stated on the face of the instrument."  Thus, if the 
client understands the power granted and wants to 
authorize gifting to meet the client’s goals, then we 
include a very pointed written authorization:  

 
The power to make gifts of my real 
or personal property or my interest in 
such property to my spouse, my 
children or grandchildren, including 
any of these who may be acting as 
my Attorney-in-Fact, in such manner 
as my Attorney-in-Fact deems 
appropriate, including, but not limited 
to, outright gifts, gifts in trust, or gifts 
to a custodian under a uniform gifts 
or transfers to minors act, if, in the 
opinion of my Attorney-in-Fact, such 
gifts are advisable. 

 
A gifting provision will enable families and their 
attorney to undertake appropriate Medicaid asset 
preservation planning, even when the principal is 
incompetent.  However, under some circumstances 
we advise against gifting clauses because of the 
potential of exploitation by the agent.       

http://www.lrc.ky.gov/Statutes/statute.aspx?id=35836
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ii. Real estate. 
 

Hand-in-hand with gifting is the ability to transfer 
real property.  As stated above, the instrument 
must specifically empower the agent to execute a 
deed.  KRS 382.370 and KRS 382.335(1) require 
that for someone other than the current owner to 
transfer land, an originally executed power of 
attorney, executed with a scrivener’s signature, be 
recorded in the county where the land is located as 
proof that the agent had the authority to execute a 
deed as attorney in fact. Our document specifically 
provides:  
 

The power of attorney possesses 
the power to sell, exchange, 
quitclaim, convert, partition, grant an 
option on, abandon, gift or otherwise 
dispose of all or any part of my real 
or personal property or my interest in 
such property, including, but not 
limited to, automobiles, stocks, 
bonds, and real estate owned by me 
individually, as a tenant in common, 
tenant by the entirety or otherwise, 
upon any terms and conditions. 

 
We assist our client by filing his or her power of 
attorney document in any county in which the client 
owns real estate. 

 
iii. Government interfacing. 

  
It is also extremely important that the POA enable 
the Attorney-in-Fact to interface on behalf of the 
principal with government agencies, including the 
Medicaid office.  Additionally, the POA document 
should grant authority to sign a subsequent Power 
of Attorney.  Bluegrass Elderlaw, PLLC uses the 
following grant of power:  
 

To sign my name to any specific 
power of attorney forms that may be 
required by any bank, brokerage 
house, other financial institution, or 
any public or private agency, 
including but not limited to the 
Internal Revenue Service, Kentucky 
Revenue Cabinet, U.S. Department 
of Veterans Affairs, Civil Service 
Commission or Social Security 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=35624
http://www.lrc.ky.gov/Statutes/statute.aspx?id=35618
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Administration. This Power of 
Attorney includes the power to sign 
VA form 21-22 and IRS Form 2848. 

 
We list specific government agencies' forms in 
documents we prepare.  Thus, there should not be 
any question about the agent’s ability to sign these 
forms.   
 

iv. Legal action. 
 
Additionally, we include a provision in the document 
authorizing the initiation and defense of lawsuits.  
For example: 
 

To defend all actions and suits which 
shall be commenced against me and 
to compromise, settle and adjust all 
actions, accounts, dues and 
demands in such manner as my said 
attorney-in-fact shall deem 
appropriate. 

 
We carefully consider whether the agent should be 
able to sign a nursing home arbitration agreement.  
If the agent should not be able to do so, we include 
specific language denying that power. Thus, always 
preserving the principal’s right to a jury trial.  See 
Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581 
(Ky. 2012). 

 
2. Power of Attorney for Healthcare and Personal Affairs.   
 

The next document we craft is a Healthcare Power of Attorney.  
Like the financial and legal power of attorney, this document 
enables another person to act on behalf of our client, but for their 
health care.  We try to help our client choose a trustworthy person 
who will make decisions in the client’s best interest and according 
to the client’s known wishes.  

 
3. Final Directives for Healthcare (Living Will).  
 

Then we help our client understand the difficult choices on this 
form.  Our client may want to think it over or may not want to 
execute the form at all.  We provide these forms at no additional 
charge to the client. 

 
4. Last Will and Testament or Trust Instrument.  
 

Having gathered as much information as possible on our client’s 
family structure, assets and goals, our next most important job is 
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to craft the documents most suitable to implement these plans.  
We must take into account the estate and income tax implications 
of our recommended choices and share with our clients our 
experiences with how such plans impact family dynamics. 
 
Most clients should have a will which directs the disposition of 
their estate upon their death.  Absent a will, the law of descent 
and distribution will control the distribution of an estate upon 
death, a result which the client may not want. The will should 
identify the next of kin, name a trusted person as the personal 
representative, and dispose of the property in the desired fashion.  
If the client wishes to make specific gifts to individuals or charities 
he or she must say so in his or her will. If he or she wants to 
exclude a family member who is next-of-kin, the best practice is to 
explicitly state so in the document.   
 
We often hear from clients that they do not need a will because 
they have a trust, or they do not have anything of value, or that 
they have beneficiary designations on everything.  If our client has 
a living trust, it is improbable that everything he or she own is titled 
to the trust so most practitioners will also include a pour over will 
as part of the estate planning package. While an estate may be 
small, (a testate estate involving two cars and a checking account, 
for example), it is much easier to transfer title to these assets if 
there is a will to probate. Lastly, clients who think they own 
everything jointly or with beneficiary designations may also have 
problems. What happens if the joint owner or designee pre-
deceases the client?  
  
Depending on our client’s needs, a trust may be useful. Many 
practitioners advocate the use of living trusts in order to avoid 
probate although in our experience, probate is not the onerous 
process many believe it to be. Whether assets pass through 
probate or by living trust, if Kentucky inheritance tax is due, it must 
be paid. The same is true on the federal level, although the 
current size of the estate tax exemption means only a few 
individuals will be dealing with this issue. Trusts are useful 
instruments for management and control of assets during the 
grantor’s life and, in certain circumstances, after death. For 
example, planning for special needs individuals usually involves 
the use of a trust.  Trusts, therefore, are one of many tools in our 
box and a client’s need for one is handled on a case-by-case 
basis.  
 
Our client needs an understanding of how joint ownership, 
payable on death, and beneficiary designations work. These 
designations are a valuable planning tool.  If these are established 
to transfer all that the client owns, a will may not be necessary, but 
is still advisable. We try to have our client check the beneficiary 
designations that are on file and even ask him or her to bring a 
copy into our office. 
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III. LONG TERM CARE 
 

A. What Is It?  
  

As we continue our discussions and planning with our client, we provide 
as much advice as possible on options for payment of long term care.  
Long term care is no longer conceived solely as institutionalized nursing 
facility care.  Several levels of care may be needed before an individual 
needs a nursing facility.  Each care level has a different physical, cost and 
funding requirement. 

 
B. Greatest Risk to Eviscerating Retirement Savings?  

 
The biggest risk to our client’s finances, during life and at death, is not the 
stock market, bank failures or "death taxes," it is the cost of health and 
personal care before death. Medicare and private health insurance will 
cover acute illnesses. Many years ago a heart attack or stroke killed 
people within a few weeks or months. Pneumonia was called "the old 
person's friend." Now the recovery time from a stroke may be months and 
you may live with the results of the stroke for years until you die. The 
incidence of dementia rises dramatically after age eighty-five, and that is 
the fastest growing age group of the population.  Maintenance costs for a 
person with disabilities resulting from stroke or dementia are not covered 
by Medicare.  You must pay these costs yourself if you have any money.  
The average cost of nursing home care in Kentucky for 2015 is $199.46 
per day and private pay patients can spend up to 50 percent more than 
this.  We help our client to focus on how long his or her "nest egg" will pay 
for care at this rate.  

 
C. How to Pay  

 
There are only a few ways to pay for long term care: (1) LTC insurance 
(Partnership plans; life funding option); (2) Medicaid (eligibility); (3) 
Private savings; (4) Veterans Benefits (VA eligibility);7 or (5) Medicare 
(maximum of 100 days). 

 
D. LTC Insurance 

 
Long Term Care Insurance can protect accumulated wealth. LTC 
insurance provides for flexibility in care and treatment. Lastly, it permits 
time to do last minute asset preservation planning. The earlier our client 
obtains LTC insurance, the cheaper it will be. 
 
Clients can purchase a policy through a partnership or non-partnership 
program.  A partnership program exists under the Kentucky Long Term 
Care Partnership Program, which would guarantee a certain amount of 
their assets would be protected from the spend-down requirements of 

                                                
7
 As of the time of the writing of this document, the VA was crafting new rules which may affect 

multiple aspects of clients’ eligibility for benefits.  
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Medicaid.8 This program is designed to encourage people to pre-fund 
their future long term care expenses.  

 
E. Medicaid Eligibility   

 
Medicaid eligibility is comprised of three elements: categorical, medical 
and financial. A client is categorically eligible when he or she is deemed 
disabled under Social Security, legally blind or age sixty-five and older. 
He or she is medically eligible when he or she can no longer do two of the 
six activities of daily living: eating, walking, bathing, dressing, toileting and 
transferring from bed to chair. To be financially eligible as a married 
person, he or she is permitted $2,0009 and his or her spouse is permitted 
half of the couple’s countable assets, regardless of the source of the 
assets, up to $119,220 (in 2015). (That means they must have at least 
$238,440 of countable resources.) The non-countable assets are pre-paid 
funerals10 for both parties, one automobile, the principle residence11 (if the 
spouse lives there and the home equity is $552,000 or less for 2015), the 
principle of both parties’ retirement asset account, and any Medicaid 
Eligible Annuity held by the community spouse.  If the client is single, he 
or she would be allowed to have only $2,000 and a pre-paid funeral.  
 
Medicaid Applicants with income over $2,199 per month (in 2015) are 
ineligible for benefits, unless the surplus income is deposited into a 
Qualified Income Trust12 (QIT) executed to receive such income. 
 
A Community Spouse is entitled to an allowance from the applicant 
spouse if their own income is less than $1,966.25/month. 
  
Married couples need to obtain a Resource Assessment pursuant to 907 
KAR 20:035 as soon as possible after nursing home placement.  This is a 
meeting with the Medicaid office to determine countable assets and 
spend down (if necessary) prior to qualification for financial assistance.  

 

                                                
8
 See 907 KAR 20:025, §3(2).  

 
9
 907 KAR 20:025, §1. 

 
10

 907 KAR 20:025, §2(4)-(5).  
 
11

 907 KAR 20:025, §1(4). 
 
12

 907 KAR 20:030, §3(5).  
 

http://www.lrc.ky.gov/kar/907/020/035.htm
http://www.lrc.ky.gov/kar/907/020/035.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/030.htm
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IV. PLANNING TOOLS 
 

A. Gifting 
 

Gifting is a wonderful tool for preplanning.  Often to do the appropriate 
and proper gifting, there must be a power of attorney with a gifting clause.  
If we did not draft the POA, we evaluate the document carefully. A 
general grant of powers or a gifting provision with annual gift tax 
limitations will likely not be sufficient.  If there is no POA, or the POA lacks 
gifting powers, the only available alternative for an incompetent Medicaid 
applicant to preserve her estate is to subject the principal to guardianship 
proceedings and petition the court for permission to gift.13 As most judges 
do not practice elder law, many are hesitant to grant permission to give 
away the ward’s assets and may even balk at the concept.  
  
A gift is an absolute transfer of ownership. The recipient has no legal 
obligations to return the gift – it is an ethical and moral dilemma for the 
recipient. The promise to return the gift is not a legally enforceable 
commitment. Additionally, the gift may become the subject to that 
recipient's other financial obligations. Once a gift has been made, there is 
no way of guaranteeing that the gift will be returned if the necessity 
arises. Thus, the selection of the gift recipient should be done with the 
utmost care.  
  
Has the potential recipient been convicted of a crime? Have they filed 
bankruptcy? Do they have significant debt? Are they considering divorce?  
Do they have business liabilities or business creditors? This is no 
assurance that an adult child holding a parent's money will not lose the 
money to external forces, but these inquiries will catch the vast majority of 
unsuitable candidates at the start of the Medicaid planning process.  
“Keep in mind that while the enormous cost of nursing home care is a 

                                                
13

 In a Minnesota Bar Ethics case, the Minnesota Supreme Court publicly reprimanded and 
placed the license of an elder law attorney on probation for advising the agent to make gifts in a 
Medicaid plan contrary to the express authority of the instrument.   In re Petition for Disciplinary 
Action against Donald W. Felt, Min S.C. A09-1862. 
 

Medicaid Eligibility Example 
 
Married Couple – Dad goes to the nursing home.  Couple has a home with mortgage 
$150,000; investments; 1999 car; and $10,000 in credit card debt. 
 
Wrong Way:  Spend down until $2,000 in family assets. 
 
Right Way:  Get Resource Assessment. Timing is key!  Dad gets $75,000 in his 
“bucket.” Mom gets house in her name; $75,000 in her “bucket,” and car.  Out of 
dad’s “bucket” buy new car for mom, two funerals at $10,000 each; pay off credit 
card debt; pay off mortgage; use any unspent dollars on house improvements.  Dad 
is eligible when HIS money “bucket” is only $2,000.  
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danger to your client's assets, their sweet lovely children are also a 
danger. Elder law requires considerable judgment, and there will be times 
when you make the wrong call or all options lead to less-than-optimum (or 
outright negative) results. Pay attention to who your client is and explain 
the risks. There might be some risk in every course of action."14 
 
A person with great wealth can make him or herself eligible by gifting 
everything, but the amount needed for care for five years, to a trusted 
person (or to an appropriate irrevocable trust with a trustworthy fiduciary).  
As long as the gift is five years before the need for Medicaid, your client 
should be in the clear.  
 
Gifting includes deeding property and retaining a life estate and creating 
joint ownership of financial accounts. Gifts from husband to wife or wife to 
husband do not affect eligibility. Additionally there are Homestead 
Exceptions for a caregiver child (who has provided care for two years in 
the home), a disabled child, or a minor child. 
  
Medicaid considers any gifts made in the five years prior to an application 
for Medicaid to be made in contemplation of that application.15  Thus, 
Medicaid will assign a penalty period for these gifts which will start when 
the client is “otherwise eligible" (eligible except for the gift) and has 
applied at the Medicaid office for the penalty.  The penalty is a period of 
time of ineligibility for financial assistance which is calculated by dividing 
the amount of the gift by the average daily rate of nursing facility care in 
the state of Kentucky ($199.46 for 2015).16  
 
For clients who have done no planning, and now have a family member 
residing in a nursing home, inter vivos gifting can still be beneficial as the 
family may be able to preserve up to half of the value of the gift by 
“curing" the gift in a give and give back strategy. This involves returning a 
portion of the gift in a prescribed manner and reapplying for Medicaid in a 
timely way.  

                                                
14

 Kenton, Carolyn, Elder Law in Kentucky, Vol. 23, Ch. 10 "Gifting" (2012). 
 
15

 907 KAR 20:030, §1(14)(a). 
 
16

 907 KAR 20:030, §1(1)(b).  
 

http://www.lrc.ky.gov/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/020/030.htm


25 
 

  
A practitioner should be knowledgeable enough to understand the effect 
of gifting in the Medicaid context and have a conversation with his or her 
client about the consequences of gifting in relationship to gift taxes and 
the effect gifting has on Medicaid eligibility.  Because the federal unified 
gift amount now established by the American Tax Payers Relief Act of 
2015 is $5,430,000 per person (linked to the annual CPI) and there is no 
effective state gift tax in Kentucky imposed on a decedent's children, an 
unlimited gifting power, judiciously used, is essential for Medicaid asset 
preservation.  
  
Although there may be no estate or inheritance tax consequences in 
lifetime gifting, there still may be other tax consequences to consider. 
Under federal law, the new owner of the gifted asset retains the cost 
basis (often the acquisition cost) of the donor. Thus if the client's home is 
the subject of the gift, and the client paid 25 percent of its current value 
when the home was purchased, the new owner when selling the house 
will incur a capital gain on the sale of 75 percent of the sale price. To 
avoid this result, the asset could be sold and the cash could be gifted. If 
the attorney is not familiar with the Medicaid limits on gifting, he or she 
should consult with a qualified elder law attorney. 

 
B. Personal Care Contract 
  

Many families have an informal arrangement where one or more family 
members provide care to the elder client.  Often, the elder client will give 

Gift and Give Back 
How It Works 

 
Mom has not done appropriate estate planning and becomes ill and in need of 
nursing home care.  She has too many assets to be eligible for Medicaid to 
pay her nursing home bill.  She takes all of her liquid assets and gives them to 
her daughter. The daughter places all monies received from her mother into a 
segregated account under the daughter's sole control and keeps them 
separate in case they must all be returned to mom. Best practice suggests 
that the account be controlled by a revocable living trust created by the 
daughter so that the funds will not become part of the daughter's estate should 
she meet an untimely end.  
  
As soon as mom would be eligible for Medicaid but for having made the gift, 
an application for Medicaid is made. The application will be denied but the 
goal is to establish the number of days that mom is ineligible because of the 
gift. Daughter then returns to mom’s checking account, one month at time, 
enough monies from the living trust gift account to privately pay for mom's 
nursing home bill for that month. When approximately half of the gifted amount 
has been returned, a second Medicaid application is made. Mom will be 
eligible because the penalty has been recalculated based on the still 
outstanding gift amount and the new penalty will begin from the time the 
original penalty was imposed thus preserving half of the gifted assets for other 
uses.     
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their helper an occasional check. Unfortunately, without a written contract, 
Medicaid’s five-year-look-back will characterize this as the client giving 
away her money.  A personal care contract is a document that formalizes 
the casual arrangement.  
  
907 KAR 20:030 sets forth the requirements for these documents.  They 
must be (1) notarized; (2) identify and specify the cost of each care giver 
service; (3) specify that payment shall not be made for a service not 
recognized in the agreement as a care giver service or duplicate a service 
provided by another source; (4) include a provision requiring payment to 
be made by the care giver to the individual for the cost of each care giver 
service not provided in accordance with the agreement. Additionally, the 
contract must state that the cost of each care giver service that was not 
provided in accordance with the agreement and not repaid by the care 
giver may be considered a transfer of resources. 
  
Care contracts are an excellent device to transfer assets from one 
generation to another.  The document establishes often what the family is 
already doing, but in such a way that the payments are not considered a 
gift.  However, it is prudent that the care giver understand that payments 
made under the contract are income and are taxable as such.  

 
C. Medicaid Compliant Annuities 
 

A Medicaid Compliant Annuity17 can provide income to the community 
spouse from excess resources.  It must be: (a) irrevocable and non-
assignable; (b) actuarially sound – the term must be based on the life 
expectancy of the owner; (c) equal payments over life of annuity; and (d) 
community spouse is annuity owner – State is first beneficiary, family may 
be the second beneficiary after repayment of Medicaid expenses.  

 
D. Trusts18 
 

1.  Living Trusts.  
 

Also called Revocable Trusts.  These trusts are “grantor" trusts 
and the assets in the trust belong to the grantor. Any assets 
belonging to an individual (regardless of the title of those assets) 
are considered available assets for Medicaid purposes. Thus, 
Living Trusts are not helpful in planning for Medicaid eligibility.  In 
fact, often Medicaid Planning involves emptying these trusts.  

 
2. Irrevocable Trusts. 

 
Irrevocable trusts are not commonly used in the average estate 
plan but they can be a useful planning tool for asset protection in a 

                                                
17

 907 KAR 20:030, §1(9).  
 
18

 See 907 KAR 20:030, §3.  
 

http://www.lrc.state.ky.us/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/020/030.htm
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Medicaid planning situation.  Assets transferred to any trusts are 
gifts subject to the five-year-look-back. Such a trust can protect 
nonexempt assets from depletion due to long term care expenses.   

 
An irrevocable trust drafted to preserve assets must be drafted 
very rigidly.  Income can be distributable to the client, the spouse, 
or the children. Principal cannot be distributable to the client or the 
spouse. Income paid to the client would be considered income for 
purposes of eligibility. Principal distributions, if allowed at all, can 
be made only to the children. Additionally, the grantor (client) 
cannot have power to direct distributions in any fashion.  
  
Unfortunately, drafting these documents is a treacherous area as 
most irrevocable trusts will provide no protection in a Medicaid 
situation. 
   
The problem is 42 U.S.C.A. §1396p(d)(3)(B) which provides: 

 
(B)  In the case of an irrevocable trust – 
(i)  if there are any circumstances under which 
payment from the trust could be made to or for the 
benefit of the individual, the portion of the corpus 
from which, or the income on the corpus from 
which, payment to the individual could be made 
shall be considered resources available to the 
individual, and payments from that portion of the 
corpus or income – 
(I)  to or for the benefit of the individual, shall be 
considered income of the individual, and 
(II)  for any other purpose, shall be considered a 
transfer of assets by the individual subject to 
subsection (c) of this section; and 
(ii)  any portion of the trust from which, or any 
income on the corpus from which, no payment 
could under any circumstances be made to the 
individual shall be considered, as of the date of 
establishment of the trust (or, if later, the date on 
which payment to the individual was foreclosed) to 
be assets disposed by the individual for purposes 
of subsection (c) of this section, and the value of 
the trust shall be determined for purposes of such 
subsection by including the amount of any 
payments made from such portion of the trust after 
such date. 

   
Most irrevocable trusts give discretion to the trustee to invade 
principal for the health, maintenance or welfare of the grantor. For 
Medicaid purposes, this is fatal language. Many trusts also allow 
annual invasion of principal to the greater of 5 percent or $5,000. 
The trustee would be required to distribute this amount annually in 
order to spend it on the grantor's care. The named trustee should 

https://www.law.cornell.edu/uscode/text/42/1396p
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be a trusted individual with absolute discretion to distribute income 
and principle to the client. 

 
3. Supplemental Needs Trusts.  

 
The Medicaid rules contain exceptions for transfers for the benefit 
of disabled children.  If the client has a disabled child, the client 
can transfer assets into a trust for the child’s benefit without 
incurring any period of ineligibility. If these trusts are properly 
structured, the funds in them will not be considered to belong to 
the beneficiary in determining his or her own Medicaid eligibility.   
 
If our client is a disabled individual under sixty-five, who received 
settlement funds or has other funds, then the client can create a 
first-party special needs trust under 42 U.S.C. §1396p(d)(4)(A) 
and 907 KAR 20:030.  A drawback is that any funds remaining in 
the trust at the death of the client must be used to reimburse 
Medicaid. 
 
Special Needs Trusts affect VA eligibility in different ways than 
Medicaid eligibility.   

 
V. SOCIAL SECURITY 
 

A. General Rules for Social Security Retirement Payments 
 

For our clients, Social Security is a critical piece of income.  If our client 
comes into the office prior to making a distribution election, then we will 
advise the client on that issue. 

  
B. File and Suspend Strategy 

  
Example 1 – The spouse with the higher primary insurance amount (PIA) 
(we’ll call him Fred) files for benefits at his full retirement age (FRA), then 
immediately files a notice to suspend payment of those benefits. That 
permits Ginger, his lower earning spouse, to file for a spousal benefit, 
which is equal to half of Fred's benefit. Thus, some social security 
benefits accrue to the couple as Fred still works and builds up his social 
security, to the maximum at seventy-plus years. Then, when Fred files at 
the maximum rate at age seventy, Ginger can then convert to her FRA on 
her own, if higher than her spousal benefit. The wife then converts to her 
own full benefit. (Note: The spouse can convert to her full benefit only if 
she waits until her FRA to file for a spousal benefit).  Fred and Ginger will 
benefit from higher individual benefits for the rest of their lives. If Fred 
passes away first (the historical norm for heterosexual married couples in 
the U.S.), Ginger can elect a survivor benefit, equal to 100 percent of 
Fred's benefit. 
  
What is the actual value of this file and suspend strategy to Fred and 
Ginger? Hypothetically, Fred and Ginger are married and each turns 
sixty-six in 2015. If each files at FRA, Fred will have monthly social 

https://www.law.cornell.edu/uscode/text/42/1396p
http://www.lrc.state.ky.us/kar/907/020/030.htm
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security income of $2,000, and Ginger will take $1,600. If Fred lives to his 
statistical (death) age of eighty-three and Ginger lives until age ninety-
five, their cumulative lifetime Social Security earning will be $1,032,384.19 

  
Example 2 – Assume, in the alternative, Fred files and suspends, and 
then Ginger immediately files for her spousal benefit (of approximately 
$1,000 per month, or half of Fred’s benefit). Then, when each reaches 
seventy years old, Fred files to begin his payments ($2,000 plus 
approximately 32 percent) and Ginger elects her own full social security 
benefit. Their cumulative lifetime benefit jumps by $136,088, to 
$1,168,472. Moreover, Ginger has maximized her benefit later in life, 
when she is likely to have already tapped other funds, such as savings 
and long term care insurance. At $31,680 per year, Ginger's annual 
benefit in 2042 will be $7,360 higher than if she and Fred both had simply 
filed at sixty-six. For a woman of ninety-four, that is money that she is 
unlikely to go out and earn.20 

  
VI. QUALIFIED RETIREMENT PLAN DISTRIBUTIONS 
  

Open the Internal Revenue Code and we see there are numerous types of 
Qualified Retirement Plans, holding significant assets for many of your clients. 
These include, most commonly: 401(k)s (contributions by employer can be 
supplemented or matched by employees); 403(b) (similar to 401(k), for certain 
charities and local school districts); profit sharing plans (defined contribution 
plans on which employers vary contributions annually, up to 15 percent of 
salary); thrift or savings plans (employer makes contributions only if employee 
makes contributions from his or her own after-tax income.)21 In addition, clients 
often have significant Individual Retirement Accounts (IRAs) of various forms 
of including SEP-IRA and SIMPLE IRA.22  
  
We should note that for many middle class clients, these retirement accounts 
hold a very high percentage of their long term savings.  As practitioners, we 
should thoroughly understand the rules governing each specific type of plan, 
including distribution rules, amounts, and timing. Advising our clients regarding 
these matters is a critical piece of our service. These assets may be the 
cornerstone of the long term care plan. 
 
For clients in Kentucky, the corpus of retirement assets (i.e., not the distributions) 
are exempt assets for the purpose of qualifying for Medicaid. This means that an 
IRA account, typically, should not be used if other assets are available, if it 
seems likely that the client will be applying for Medicaid. 
 

                                                
19

 See T. Rowe Price Social Security Benefits Estimator http://trowe.com/1iwbrKE. 
 
20

 See Reuters.com (U.S. edition) "'File-and-suspend': A Social Security strategy under fire" by 
Mark Miller, March 25, 2014. 
 
21

 26 USC §401 (Qualified Pension, Profit-sharing, and Stock Bonus Plans). 
 
22

 26 USC §408 (Individual Retirement Accounts). 
 

http://trowe.com/1iwbrKE
https://www.law.cornell.edu/uscode/text/26/401
https://www.law.cornell.edu/uscode/text/26/408


30 
 

A. Taking Distributions 
 

Required Minimum Distributions (RMDs) generally are minimum amounts 
that a retirement plan account owner generally must withdraw annually 
starting with the year that he or she reaches age seventy and one-half or 
retires, whichever is later. If the plan account is a traditional IRA, the 
RMDs must begin once the account holder is age seventy and one-half, 
regardless of whether or not the worker has retired.23  This is a CRITICAL 
area to discuss with our clients.  
 
Retirement plan participants and IRA owners are responsible for taking 
the correct amount of RMDs on time every year from their accounts, and 
our client will face stiff penalties (up to 50 percent) for failure to take RMD 
timely and in the proper amounts.   
 
We discuss the rules of distribution with our client and seek to ensure the 
beneficiary statement matches the client’s planning goals. When a 
retirement plan account owner or IRA owner dies before RMDs have 
begun, different RMD rules apply to the beneficiary of the account or IRA. 
Generally, the entire amount of the owner’s benefit must be distributed to 
the beneficiary who is an individual either (1) within five years of the 
owner’s death, or (2) over the life of the beneficiary starting no later than 
one year following the owner’s death.  
 
The final year’s RMD is due based on the owner’s life expectancy. If the 
owner’s spouse is the beneficiary, he or she can roll over the remaining 
balance to a new IRA. Otherwise, the RMDs are calculated going forward 
on the basis of: (1) The spouse’s life expectancy or the decedent’s 
remaining life expectancy, if the spouse is the sole beneficiary (and did 
not roll over the account); (2) The five-year rule, if there is no designated 
beneficiary; or (3) The beneficiary’s life expectancy, from the appropriate 
IRS table.  
 
The Five-Year Rule applies when: (1) there is no beneficiary; or (2) when 
the estate is beneficiary; or (3) when the beneficiary is not an individual 
(e.g., a charity) – unless the separate accounts rule applies; or (4) when a 
trust with a non-individual beneficiary is named.   
 
When designing a plan for a client, we determine whether the beneficiary 
of the plan is to be a spouse, a disabled adult child, or a trust. These 
three potential beneficiaries result in very different outcomes, both in 
terms of taxation and in terms of the timing of how the money needs to be 
drawn down.  
  

                                                
23

 Roth IRAs do not have an age at which the worker must begin taking RMDs. 
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CASE STUDY: WORKING WITH STRETCHING AN IRA 
 
Fred and Ginger are the parents of Junior. Ginger’s daughter from an earlier 
marriage, Dina, has a son named Samuel. Sadly, Junior was a nurse who 
volunteered in West Africa and contracted Ebola. He is no longer with us.  (His family 
attempted to spread his ashes at his beloved University of Kentucky, causing wide-
spread panic as the Big Blue Nation feared that their beloved basketball team would 
contract Ebola and fail to make the NCAA tournament.)  
 
Fred and Ginger have worked hard and are retired. They have medical care from 
Fred and Ginger’s years as ballroom dance instructors. Additionally, they have paid 
off their home and used the assets in Ginger’s Roth IRA to retrofit the home so that 
they can remain in it for the foreseeable future. They vacation frequently in a luxury 
cabin near Stone Mountain, Georgia that Fred inherited from his parents, so that their 
expenses are quite low. They have delayed taking social security benefits – but Fred, 
now over seventy – must start withdrawing this year. In addition, the couple has 
managed to build up a fairly large nest egg, in the form of Fred’s traditional IRA. As 
he did with social security, Fred will now have to begin taking required minimum 
distributions (RMDs) from his IRA this year.  
 
This example shows how to take RMDs from Fred’s $250,000 traditional IRA and 
stretch out withdrawals for as long as possible.  
 
Fred retires at 70 1/2 with a Traditional IRA worth $ 250,000. 
Fred, being a good saver otherwise, takes only RMD, leaving rest for Ginger. 
Fred takes for ten years, total of $118,897 ($85,606 after taxes). 
Fred dies at 80 1/2. 
 
Ginger, now seventy-six, is Fred’s surviving spouse. IRA Account value $295,106. 
Ginger inherits Fred’s IRA and rolls over the balance to an IRA in her name as 
surviving spouse with daughter Dina as beneficiary. 
Using Uniform Lifetime Table with twenty-two year timeframe, Ginger withdraws. 
Ginger takes for ten years, total of $170,766 ($122,952 after taxes). Ginger dies at 
age eighty-six. 
 
Dina, fifty-three, inherits Ginger’s IRA. IRA Account worth $308,759. 
Dina designates her son, Samuel, as her beneficiary. 
Dina decides to take RMDs (slowly) based on her IRS life expectancy of 31.4 years. 
(Single Life Expectancy Table) 
Dina takes for twenty-five years for a total of $563,158 ($405,474 after taxes). 
Dina dies at age seventy-eight. 
 
Samuel inherits Dina’s IRA worth $296,550 
Samuel elects to take Dina’s remaining RMD (seven years) in lieu of a lump sum. 
Samuel takes total of $373,944 ($268,519 after taxes). 
**Each beneficiary takes only the RMD and does so on 12/31 of each year. 
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B. Penalty for Early Withdrawals  
 

We specifically ask if a client intends to withdraw funds from a qualified 
plan before the client is age fifty-nine and one-half. Every client will 
answer, “No."  Then, we question how the client who retires before age 
sixty-five (and before Medicare eligibility) will pay for medical care. Then, 
we run actual numbers of monthly costs with this client. Finally, you will 
have to explain (or at least remind the client) that early withdrawals from 
retirement plans are taxable events. In addition, we advise that early 
withdrawal from an IRA incurs an additional 10 percent tax on the taxable 
distribution. So, in circumstances when a client intends to retire at, say, 
age fifty-five, it is best to carefully examine spending habits – including 
medical coverage – to determine whether the client truly has enough 
assets to last throughout her lifetime. The temptation to dip into the 
retirement savings is quite strong.24 

 
C. IRA Beneficiary Trusts 

  
In Kentucky, some practitioners prefer the use of an IRA beneficiary trust 
to stretch-out IRA required minimum distributions as long as possible and 
preserve this wealth for future generations. These trusts must meet the 
requirements for a definition of a “see-through" trust: (1) the trust must be 
valid under state law (or would be but for the fact that there is no corpus); 
(2) the trust must be irrevocable or become irrevocable at the death of the 
owner; (3) the beneficiaries of the trust must be identifiable from the trust 
instrument; and by October 31st of the year after death, documentation 
must be provided to the account custodian or administrator to show all the 
trust’s beneficiaries as of the previous September 30th date.25  
  
These trusts increase the protection against poor management, divorce, 
creditors, bankruptcy, and loss of government benefits for the beneficiary.   
However, all the drafting and attorney labor will be lost if the beneficiary 
designation form is not properly filled out by the client.  
  
These trusts are complicated mechanisms. If the practitioner is unfamiliar, 
he or she should consult another experienced attorney.   

 
VII. CONCLUSION 
 

We strive to regard each of our clients in their individual circumstances, to create 
a plan to meet their goals. There is not one solution for all clients, but as a 
practitioner, we must use our tools to customize a plan to preserve our client’s 
wealth.  We have discussed our process for doing so and many of the tools in the 
Elder Law’s practitioner’s tool kit.  As the population ages, and the policies and 
laws change, the planning techniques and strategies will likely evolve.   

 

                                                
24

 Thanks to A. Cary Peter for his work on Retirement Planning issues. 
 
25

 Treas. Rev. 1.401(a)(9)-4, A-5(b), (1)-(4). 
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DRAFTING AN IRREVOCABLE MEDICAID ASSET PROTECTION TRUST 
Valerie L. Peterson, J.D.1 

 
 
 
I. STATEMENT OF INTENT 
  

It is important to state very clearly in the beginning of the document that the 
grantor (may also be referred to as trustmaker or settlor) may not revoke, amend 
or alter the document in any way.  For example: 

 
Single trust language: 
 

 
 

Joint trust language: 
 

 
  

A paragraph indicating the grantor's intent is also proper. 
 
Single trust: 
 

 
 

  

                                                
1
 CEO, ElderCounsel LLC. 
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Joint trust: 
 

 
 
II. INCOME AND PRINCIPAL PROVISIONS 
  

A. Pursuant to 42 U.S.C. §1396p(d)(3)(B) a grantor may receive income 
from an irrevocable trust, or the grantor's spouse may receive income, but 
neither can have access to principal. An example of restricting the 
grantor's right to principal might read as follows: 

 
1. Single trust. 
 

 
 
2. Joint trust. 
 

 
  

B. Tax Issues Relating to Income 
  

It is important to become familiar with Internal Revenue Code §§671-678, 
known as the Grantor Trust Rules.  When these Code sections are used 
to create a grantor trust for income tax purposes, the trust will be ignored 
and all income will be taxed to the grantor.  This is a much better result 
than allowing trust income to accumulate as the trust then becomes 
responsible for taxation of income that is generated but not disbursed to a 
beneficiary. Trusts are taxed at rates far in excess of individual rates and 
absent Grantor Trust Powers all accumulated income will fall into the 
compressed tax brackets that begin taxing income at a much lower level, 
and at much higher rates. 
  

http://www.law.cornell.edu/uscode/text/42/1396p
http://www.law.cornell.edu/uscode/text/26/subtitle-A/chapter-1/subchapter-J/part-I/subpart-E
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A trust will be ignored (for tax purposes) and all income taxed to the 
grantor if the grantor has kept, or is deemed to have kept, one or more 
powers set forth in §§673-677 of the Internal Revenue Code. These 
retained powers include the power to add beneficiaries, the power to 
borrow trust funds without adequate security interest, and the power to 
reacquire the trust corpus by substitution of other property of equivalent 
value.  In addition, a grantor will be treated as the "owner" of any portion 
of trust property (and thus taxed on trust income) to the extent beneficial 
enjoyment of income or principal is subject to a power of disposition 
exercisable by the grantor or a "non-adverse" party without the consent of 
an adverse party.  An "adverse party" is defined in §672 of the Code as 
"any person having a substantial beneficial interest in the trust which 
would be adversely affected by the exercise or non-exercise of the power 
which he possesses respecting the trust." 

  
Some of the grantor powers will also confer grantor status over the 
principal which is important to maintain the §121 exclusion when a 
primary residence is sold and to ensure that individual capital gains tax 
rates apply upon the sale of appreciated property held in the trust.  The 
chart below shows the various grantor trust powers and their effect upon 
income tax and estate tax. 
 

Grantor Trust Power Income Tax to 
Grantor 

Grantor 
Trust status  
with respect 
to principal 

Powers which cause estate 
tax inclusion 

Income to Grantor.  
§677(a) 

Yes. No.  

Power to decide who 
benefits from trust 
assets.  §674 

Yes, if grantor is 
the trustee or if a 

non-adverse 
person is trustee. 

Yes. Grantor retains the right for 
his life to the possession or 
enjoyment of or the right to 
income from the property 
§2036(a)(1) 

Power to revoke. 
§676 

Yes. Yes. Grantor retains the power to 
designate the persons who 
shall possess or enjoy the 
property or income.  
§2036(a)(2) This is the 
special testamentary power 
of appointment provision. 

Investment powers 
(power to decide 
between a life 
beneficiary and a 
remainderman).   
§674 

Yes. Yes. Grantor retains a 
reversionary interest (worth 
greater than 5 percent of the 
value of the property) and 
grants another person the 
right to the possession or 
enjoyment of the property if 
they survive the grantor. 

  

http://www.law.cornell.edu/uscode/text/26/subtitle-A/chapter-1/subchapter-J/part-I/subpart-E
http://www.law.cornell.edu/uscode/text/26/672
http://www.law.cornell.edu/uscode/text/26/121
http://www.law.cornell.edu/uscode/text/26/677
http://www.law.cornell.edu/uscode/text/26/674
http://www.law.cornell.edu/uscode/text/26/2036
http://www.law.cornell.edu/uscode/text/26/676
http://www.law.cornell.edu/uscode/text/26/2036
http://www.law.cornell.edu/uscode/text/26/674
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Grantor retains 
reversionary interest 
greater than 5 
percent.   
§673 

Yes. Yes. Grantor retains the right to 
alter, amend or revoke.  
§2038 

Trustee can pay 
premiums on life of 
grantor or grantor's 
spouse.  §677(a)(3) 

Yes. No. Grantor retains power to 
appoint assets to himself, 
his estate, his creditors or 
creditors of his estate. 
§2041 

Power to borrow 
without adequate 
interest or without 
adequate security or 
deal with trust assets 
for inadequate 
consideration.   
§675 

Yes. Yes. Grantor transfers or releases 
any of the above powers 
within three years of his 
death. 

Someone other than 
the grantor has the 
power to add 
beneficiaries.   

Yes. Yes.  

Power to substitute 
property of equal 
value.  §675(4) 

Yes. Yes.  

Power by someone 
other than grantor to 
substitute property of 
equal value.  §674(4)  

Yes. Yes.  

  
Out of an abundance of caution, ElderCounsel has chosen two grantor trust provisions 
that are, in our collective opinions, the most conservative and least likely to create a 
problem with Medicaid. Those two provisions are the right to add charitable beneficiaries 
and the right to substitute assets of equivalent value. 
  
The language incorporating these provisions may read similar to the following 
paragraph: 

http://www.law.cornell.edu/uscode/text/26/673
http://www.law.cornell.edu/uscode/text/26/2038
http://www.law.cornell.edu/uscode/text/26/677
http://www.law.cornell.edu/uscode/text/26/2041
http://www.law.cornell.edu/uscode/text/26/675
http://www.law.cornell.edu/uscode/text/26/675
http://www.law.cornell.edu/uscode/text/26/674
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III. BENEFICIARIES 
  

A. Lifetime Beneficiaries of Principal 
  

Naming lifetime beneficiaries of principal should be carefully considered 
by the grantor. The lifetime beneficiaries will be eligible to receive 
distributions from the trust according to the standards allowed within the 
trust. Distributions can be restricted so that the trustee may only distribute 
principal to a lifetime beneficiary for purposes related to the beneficiary's 
health, education, maintenance or support (known as the "HEMS" 
standards) or the trustee could be given complete discretion to distribute 
principal for any purpose.  Limiting distributions to a HEMS standard 
keeps the amount paid to the beneficiary out of the grantor's estate for 
estate tax purposes.   
  
The lifetime beneficiaries may be called upon to take a distribution in the 
event their parent has an unexpected expense arise.  For example, if 
Ron, from our upcoming example on pages 51-52, was on Medicaid and 
later needed a van that would accommodate a wheelchair, Ron will not 
have the funds available to purchase such a vehicle.  However, one of 
Ron's children, a lifetime beneficiary, could take a distribution from the 
trust and purchase the vehicle for Ron. It is therefore crucial that a lifetime 
beneficiary is trustworthy, free of creditors (to the extent you can 
determine this) and willing to take a distribution not for himself, but to 
benefit the grantor.  
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B. The Grantor's Retained Rights 
   

1. Rights in the grantor's home. 
  

If the grantor owns a home that will be placed into the trust, it is 
important to draft the trust so that the grantor has the exclusive 
right to possess, occupy and use the home.  This retained right 
makes the transfer of the home an incomplete gift for estate tax 
purposes that is significant as the beneficiaries will receive a step-
up in basis at the grantor's death.  If the transfer of the home to 
the trust was a completed gift (for estate tax purposes), then the 
beneficiaries would be subject to carry-over basis and could 
endure significant capital gains upon the sale of the home.      
 
You must determine whether there is any additional language in 
your state that needs to be incorporated in order to protect any 
exemptions the grantor/homeowner is currently given either 
because of age, a widows' exemption, or homestead rights, to 
name a few. 

 
Below is sample language to retain the right of the grantor to 
reside in the home: 

 

  
2. Special power of appointment.  

  
A second retained right the grantor may wish to keep is a power to 
change beneficiaries. This power may only be exercised at the 
grantor's death, therefore it is as a testamentary power of 
appointment. This special power of appointment serves to make 
assets transferred to the Medicaid Asset Protection Trust (MAPT) 
an incomplete gift for gift tax purposes under Treasury 
Regulations §25.2511-2(c) and is included in the grantor's estate 
pursuant to IRC §2036(a)(2).    
  
Because transfers to an irrevocable MAPT that include a special 
power of appointment constitute an incomplete gift, any real 

http://www.law.cornell.edu/cfr/text/26/25.2511-2
http://www.law.cornell.edu/cfr/text/26/25.2511-2
http://www.law.cornell.edu/uscode/text/26/2036
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property or appreciated assets placed into the trust will receive a 
step-up in basis at the death of the grantor. Furthermore, the 
grantor would still be given his/her rights to the exclusion from 
capital gains tax for the sale of a principal residence under §121 of 
the Internal Revenue Code (up to $250,000 per individual).  This 
power also gives the grantor additional flexibility in the event the 
grantor wishes to change beneficiaries after the trust is signed and 
funded. 
  
Below is an example of the wording for this special power of 
appointment: 

 

 
  

By contrast, a general power of appointment is one that is 
exercised in favor of the donee, his estate, the donee's creditors 
or the creditors of the estate. The most beneficial aspect of a 
general power of appointment is the control retained by the donee.  
If the power can be exercised by the donee in the donee's own 
favor, the donee has not given up any control. However, the 
holder of a general power of appointment is treated for estate tax 
purposes as if he or she is the owner of the property subject to the 
power, whether or not the power is exercised. Thus, the property 
that is subject to the power is includable in the power holder's 
estate for estate tax purposes.   
  
In order for a power of appointment to be effective for Medicaid 
and SSI purposes, it must be a special power of appointment, as 
the ability to acquire assets by the donor or donee of a power will 
render all trust corpus available to them, and prohibit access to 
the required government entitlements. 

 
  

http://www.law.cornell.edu/uscode/text/26/121
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IV. USE OF A CONTINGENT SPECIAL NEEDS TRUST 
  

A contingent special needs trust is to protect a beneficiary who may be disabled 
and receiving need-based government benefits at the time they inherit. If a 
disabled beneficiary who is receiving government benefits, in particular Medicaid 
or SSI, inherits money that is not in a properly structured special needs trust, that 
beneficiary will most likely lose his/her benefits due to excess resources. 
  
Following is an example of wording that may be used in the Medicaid Asset 
Protection Trust to establish a contingent special needs trust:   

  
Notwithstanding the preceding paragraph, during any period that a 
beneficiary is disabled or is eligible to receive or is receiving 
government benefits or Assistance under a means-based program 
(for example, Medicaid or Supplemental Security Income, or any 
other means-based government program), as such terms are 
defined in (state law citation), or other provisions of (state) law, my 
Trustee shall administer the beneficiary's share as provided in 
_____. 

 
The special needs trust within the Medicaid Asset Protection Trust is worded as a 
third party supplemental or special needs trust. Therefore, there are discretionary 
distributions from the Trustee for the beneficiary's supplemental needs only.  
"Supplemental needs" refers to the requisites for maintaining the good health, 
safety, and welfare of Beneficiary when, in the sole and absolute discretion of the 
Trustee, such requisites are not being provided by any public agency, office, or 
department of any state or of the United States. 
  
It is advisable to provide examples within the document of what is meant by 
"supplemental needs," for example, medical and dental expenses, annual 
independent checkups, clothing and equipment, programs of training, education, 
treatment and rehabilitation, private residential care, transportation (including 
vehicle purchases), maintenance, insurance, and essential dietary needs.   
However, it should be clear that the Trustee is in no way obligated to pay for any 
of these items, but instead it is within the Trustee's sole discretion to do so. 
  
Finally, be extremely careful not to use any type of support language in the 
contingent special needs trust.  In Corcoran v. Dept. of Social Services, 859 A.2d 
533 (Conn. 2004), the court considered the following language in a testamentary 
trust to be a general support trust and thus available as an asset for Medicaid 
purposes.  The will which established the third party trust provided, "[i]f my 
daughter [the plaintiff] is then living, the trust established for her shall be retained 
by my trustees to hold, manage, invest and reinvest said share as a Trust Fund, 
paying to or expending for the benefit of my daughter so much of the net income 
and principal of said Trust as the Trustees, in their sole discretion, shall deem 
proper for her health, support in reasonable comfort, best interests and welfare . . 
. ."  Id.   

 
Because the trust did not contain specific language reflecting the testator's intent 
that the trust be used for the plaintiff's supplemental needs, the court concluded 
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that in the absence of such intent, the trust was a general support trust and an 
available asset to the plaintiff.   

 
Optional Provisions: 

 
A. Care Manager Provisions 

 
You may wish to appoint a Care Manager as part of the contingent 
special needs trust: 
 

 
  

A Care Manager may provide advice to the Trustee concerning 
discretionary distributions to be made from the trust that are helpful and 
appropriate for Beneficiary's needs including payment for medical care, 
counseling services, and daily support. You may consider giving the 
Trustee the authority to set up a bank account for the Care Manager to 
use for any disbursement authorized by the trust.  You may also require 
the Care Manager to submit an annual Care Plan for the beneficiary.  The 
trust should also address how the Care Manager will be paid, how or 
when a Care Manager can resign, and how the Care Manager will be 
replaced. 

 
B. Termination Provisions 

  
You may consider giving the Trustee the authority to terminate the 
contingent special needs trust if the beneficiary is no longer receiving 
government benefits and is no longer dependent on others and can 
provide independent support.  It is important to define what is meant by 
"independent support" in order for the Trustee, in his/her sole discretion, 
can determine whether it is appropriate to terminate the trust: 
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V. USE OF A TRUST PROTECTOR 
  

The definition and possible functions of a trust protector are best described in the 
article by Alexander Bove, "The Trust Protector: Trust(y) Watchdog or Expensive 
Exotic Pet," 30 Est. Plan. 390 (2003).  The use of a trust protector in a Medicaid 
Asset Protection Trust can provide numerous advantages.  A trust protector can 
perform any or all of the following functions: 

 
1. Name a trustee when no other trustee is able to serve. 
 
2. Remove a trustee. 
 
3. Amend the trust (subject to certain limitations). 
 
4. Hold the right to change beneficiaries. 
 
5. Direct the Trustee to exchange trust assets for assets of equivalent value. 

  
Below is sample language outlining the function of the trust protector and certain 
powers that person may hold: 
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Often times the challenge is not the powers of the trust protector, but rather 
finding someone appropriate to serve in this capacity.  While some attorneys do 
appoint themselves to this position as they are arguably in the best position to 
perform the functions of trust protector, you must determine what you are 
comfortable with and discuss it fully with the client.  
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VI. FUNDING AN IRREVOCABLE MEDICAID ASSET PROTECTION TRUST AND 
USING A TRUST SUMMARY/FUNDING LETTER 

 
A. Understanding the Relationship between the Lookback Period, Penalty 

Period and Trust Funding 
  

Funding an irrevocable Medicaid asset protection trust properly is one of 
the most important pieces of the overall asset protection plan. It is 
imperative to fund the trust with as many assets as possible at one time, 
or during the same month, in order to start the look back period or penalty 
period as soon as possible. 
  
The bottom line is simple: assets should be transferred as soon as 
possible following the signing of the trust. Once all of the assets are 
retitled in the name of the trust, the lookback period will begin.   

 
B. The First Step – Obtaining a Tax ID Number for the Trust 

  
The grantor's social security number may be used as the tax ID number 
for an irrevocable grantor trust. You may, however, elect to obtain a 
separate tax ID number for the trust.  A separate tax ID number will allow 
a smoother administration upon the grantor's death.  The income will still 
be taxable to the grantor – a separate tax ID number will not change that 
fact. 
  
A tax ID number can be obtained online at www.irs.gov.  You will need 
your client's permission to apply for a number on behalf of the client, or 
his/her trust. 

  
C. Funding the Trust 

  
All trust assets must be titled in the name of the trust in order for the trust 
to be funded.  A suggested title for assets is, "_____, Trustee of the 
_____ Irrevocable Trust dated ____, 2009."  The attorney may handle 
funding for the client, or instead provide detailed instructions for the client 
to fund his/her trust.  

   
1. Attorney funds the trust. 

  
If the attorney handles the funding for the client, a suggested 
procedure for doing so is outlined below. 

  

http://www.irs.gov/
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Task Responsible 
person 

Date completed 
(to be completed 
by attorney's 
office) 

Notes 

Gather all financial 
statements for assets to be 
transferred  

Attorney and client   

Gather all deeds for real 
property to be transferred 

Attorney and client   

Advise client to obtain 
approval from lender if 
mortgage on property 

Attorney and client   

Prepare letter of instruction 
for each institution to be 
signed by trustee 

Attorney   

Prepare new deed for each 
property 

Attorney   

Send out letters to each 
financial institution and 
deeds for recording 

Attorney   

Follow up with institution to 
ensure change of title 

Attorney and client   

Have client bring in new 
statement showing change 
of title 

Client   

 
The letter of instruction to the institution should give clear direction 
on how the assets are to be titled and advise the institution not to 
transfer an asset like an IRA into the trust.  The letter may contain 
language similar to that below: 
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A letter summarizing the trust and explaining the funding process 
is also suggested. Sample language for that letter is provided 
below which is taken from the Trust Summary and Funding Letter 
available in ElderDocx®. 

   
2. Client funds the trust. 

  
When the client is responsible for funding his/her trust, a detailed 
letter of instruction is crucial. This letter should outline how the 
trust should be titled, give the tax ID number of the trust, and 
should explain how the client should treat different types of assets.  
When placing real property into the trust, the attorney should 
always prepare and record the deed for the client. Below is a 
suggested procedure to follow when the client is funding the trust: 

 

Task Responsible person Date completed 
(to be completed 
by attorney's 
office) 

Notes 

Gather all financial 
statements for assets 
to be transferred  

Attorney and client   

Gather all deeds for 
real property to be 
transferred 

Attorney and client   

Advise client to obtain 
approval from lender 
if mortgage on 
property 

Attorney and client   

Prepare trust 
summary and letter of 
instruction for client 

Attorney   

Prepare new deed for 
each property 

Attorney   

Record deeds Attorney   

Have client bring in 
new statement 
showing change of 
title 

Client   

 
The funding and summary letter to the client should include 
describing how different assets should be handled, and which 
assets are not proper for funding into an irrevocable Medicaid 
Asset Protection Trust.   
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Language instructing the client to gain lender approval if there is a 
mortgage on real property: 
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Similar language should be included for life insurance policies, 
stocks and securities, partnerships, promissory notes and any 
other assets that may be held by the client.  Likewise, language 
should be given to the client for assets that should not be 
transferred into the asset protection trust, i.e. an IRA. 
 

 
  
In addition, instruction as to the client's automobile should also be 
provided.  If you are not advising a client to transfer automobiles 
into the trust, language such as this may be used: 
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Including a summary of the trust provisions will be extremely 
valuable for both the client and the trustee.  Below is a sample 
outline which could be followed to draft this type of letter: 

 
I. WHAT IS A "MEDICAID ASSET PROTECTION TRUST"? 
   

This section would describe the purpose of the trust and 
define the role of the grantor, beneficiaries, trustees and 
trust protector (if appointed).  

 
II. NO AMENDMENT OF TRUST PERMITTED 
  

This section reminds the client that he/she may not amend 
the trust.  It also explains the power the grantor does have 
if he/she retained a power of appointment. 

 
III. TRANSFERRING ASSETS INTO YOUR TRUST 

("FUNDING YOUR TRUST") 
  

A. THE IMPORTANCE OF FUNDING THE TRUST 
  

This section stresses the importance of transferring 
assets into the trust, and that failure to transfer 
assets will result in no protection of those assets for 
Medicaid eligibility purposes. 

 
B. WHAT IS THE CORRECT AMOUNT OF ASSETS 

THAT I SHOULD USE TO INITALLY FUND MY 
TRUST AND WHAT IMPACT WILL THIS HAVE 
ON MY MEDICAID ELIGIBILITY? 

   
This section explains that all assets should be 
transferred into the trust at one time to minimize the 
penalty period and overall effect on Medicaid 
eligibility. If additional transfers are contemplated, 
the letter stresses that the client should contact the 
attorney's office first. 
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C. IN WHAT "NAME" WILL OUR TRUSTEE HOLD 
THESE ASSETS? 

  
This section provides sample language on how to 
re-title assets. 

 
D. TAXPAYER IDENTIFICATION NUMBER 

  
This section provides either the grantor's social 
security number or the new tax ID number for the 
trust. 

 
E. IMPORTANT INFORMATION REGARDING YOUR 

IRREVOCABLE TRUST 
 

1. Special power of appointment. 
 

This section explains that the special power 
of appointment makes the transfer of assets 
to the trust an incomplete gift for estate tax 
purposes and that the beneficiaries will 
enjoy a step-up in basis at the grantor's 
death. 

 
2. Distributions of income and principal to you. 

 
This section would state whether the grantor 
is entitled to income or not, and would 
reiterate the fact that the grantor may not 
receive any distributions of principal under 
any circumstances. 

  
The trust summary may also contain provisions pertaining to 
administration of the trust.  These provisions may include a 
reminder that the trust is a grantor trust and all income is reported 
on the grantor's tax return, and general guidance to the trustee on 
record keeping.  Finally, the trust summary may reference whether 
the client has a living trust or will, and under what circumstances a 
probate may be necessary. 

 
VII. A SINGLE CLIENT – HOW TO FUND HIS MEDICAID ASSET PROTECTION 

TRUST 
  

Ron is seventy years old and in good health. He takes medication for high 
cholesterol and for arthritis.  He is a widower with three children who are all 
employed and whom he trusts implicitly. Ron came to you to revise his revocable 
trust because he now has six grandchildren that he wants to set up trusts for and 
his existing trust does not include these types of provisions. 
  
Ron has $2,200 in total income each month. His living expenses are 
approximately $2,000 for regular monthly expenses.  His liquid assets, including 
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a checking account, money market account and CDs total $275,000.  Ron has no 
long term care insurance.  Ron owns a home worth $200,000 outright. 
  
Here we know that Ron's income is covering his existing living expenses and that 
he is in relatively good health.  However, there is a good chance Ron will need 
some type of long term care in the future and his current assets, $275,000, may 
not be sufficient to pay privately for care for the rest of his life.  Therefore, Ron 
may want to take part of his liquid assets and place them in a Medicaid Asset 
Protection Trust so that if he needs long term care in the future, he can qualify for 
Medicaid, yet still have some money set aside that can be used by his children to 
enhance his care. 

  
Helping Ron fund his Medicaid Asset Protection Trust: 
 

 Assume the following breakdown of his liquid assets: 
  

Checking   $ 50,000 
Money Market   $100,000 
CD 1    $ 50,000 Matures in six months  Interest rate = 3 percent 
CD 2    $ 75,000 Matures next month  Interest rate = 3.75 percent 
  
None of the assets are tax-deferred so there is no acceleration of income tax 
problem.  If cashed in, CD 1 will be subject to a penalty.  If Ron does not want to 
pay the penalty on CD 1, he could leave a small amount in his checking, place 
the rest in the money market, then retitle the money market account and CD 2 
into the Medicaid asset protection trust.   
  
Should the home be transferred?  In most cases the answer is yes, especially 
when we believe Ron will make it through the lookback period without needing 
facility care.  Assuming the trust was drafted correctly and Ron retained the right 
to reside in the home as well as a special power of appointment, Ron will retain 
the §121 exemption if the home is sold, any additional capital gains tax will be 
based on his individual tax rate, and if not sold during Ron's lifetime, the 
remainder beneficiaries will receive a step-up in basis at Ron's death.   
  
There may be other planning tools available in Ron's state such as the retention 
of a life estate in the home.  This would lessen the penalty period while achieving 
the additional benefits with regard to the §121 exclusion and step-up in basis 
outlined above.  However, if Ron's state has expanded estate recovery rules, the 
state may be able to recover from Ron's remainderpersons at his death.  Also, 
the property or proceeds from the sale of the property could not remain in trust 
for Ron's beneficiaries following his death if the life estate deed simply names 
remainderpersons outright.   

 
VIII. TOM AND MARY (WITH A TWIST) 
  

Tom is seventy-two and his wife, Mary, is sixty-eight.  Tom is retired but Mary still 
works three days a week as a receptionist for a local bank.  Tom had a heart 
attack two years ago but has fully recovered and walks two miles at least four 
times a week.  He was recently diagnosed with macular degeneration.  Mary is in 
good health and accompanies Tom on his walks.  They have two children, one of 

http://www.law.cornell.edu/uscode/text/26/121
http://www.law.cornell.edu/uscode/text/26/121
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whom is going through a divorce, and one who is a business owner in a 
successful business. 
  
Tom and Mary recently had a friend who passed away, and their family had a 
very difficult time probating the estate.  Tom and Mary want to make sure their 
family does not have the same problems when they are both gone.  They own 
their own home worth $225,000 and their assets, total $280,000.  Their combined 
monthly income is $3,500 and their monthly expenses total $3,500.  Neither Tom 
nor Mary has a long term care policy. 
   
While Tom's health is not great, there is nothing in the facts to indicate he is in 
danger of entering a long term care facility in the near future.  He walks two miles 
several times a week, and was only recently diagnosed with macular 
degeneration. In addition, Mary is in good health and may be able to provide care 
for Tom at home if needed.   
  
Tom and Mary, like Ron, could place a portion of their assets into a Medicaid 
Asset Protection Trust with the remainder placed into a revocable living trust to 
save their family from high probate costs.  Likewise, Mary may be able to qualify 
for a long term care insurance policy which further protects the assets they end 
up placing into the Medicaid Asset Protection Trust. 
  
Breakdown of their assets: 
 
Joint checking account  $ 30,000 
Stock account    $100,000 
Savings account   $150,000 
 
Helping Tom and Mary fund their joint irrevocable trust: 
  
Their total assets equal $280,000.  With this amount of assets, the couple would 
be allowed to keep the maximum CSRA ($115,920), plus the individual resource 
amount ($2,000) if one of them enters a facility and qualifies for Medicaid.  This 
leaves approximately $162,000 to protect if we leave the CSRA amount plus the 
individual resource amount outside of the MAPT®.   
  
Mary is still working and their income currently covers their living expenses.  The 
stock account could still receive a step up in basis if transferred to the MAPT and 
should be, as this leaves the couple with $180,000 to live on.  However, if one 
becomes ill, then the CSRA would only be $90,000.  Because of that, a decision 
to leave more assets outside of the trust should be explored. 
 
In addition, the home may be transferred into the MAPT. The same issues 
discussed above with regard to Ron's home would also be appropriate when 
determining whether to transfer Tom and Mary's home into the trust.  A revocable 
trust could be set up to hold the checking account and any other assets held 
outside of the irrevocable trust to avoid probate at the second death. 
 
If Mary could qualify for a long term care policy, this would give the couple even 
more protection of the assets placed into the trust. 

 



 

54 
 

IX. CONCLUSION 
  

While the actual funding of the trust occurs after the trust is signed, the decision 
of which assets will go into the trust must begin at the time the attorney is hired.  
There are numerous tax issues to consider when funding an irrevocable 
Medicaid asset protection trust.  Furthermore, the client must be guided by the 
attorney and other trusted advisers to determine how much of the client's assets 
should go into the irrevocable trust so that the client feels comfortable with the 
overall plan. 
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THE USE OF IRREVOCABLE TRUSTS IN VA PENSION PLANNING 
Valerie L. Peterson, J.D.1 

 
 
  
The VA has given little guidance in the area of trusts and how they may be used in the 
context of VA pension benefits planning. In fact, there are only five reported General 
Counsel's opinions the last nineteen years, and only one since 1997.  Below is a 
summary of the five reported opinions.  
  
In VAOGCPREC 72-90, the claimant, who was in a VA facility and was receiving 
pension, became the beneficiary of a testamentary trust worth $22,000.  Under the terms 
of the trust the Trustee had sole discretion to provide funds for the veteran's comfort, but 
not as a substitute for support and maintenance to which the veteran was legally entitled 
from other sources.  Once the trust was funded, the claimant's pension was stopped as 
his income and assets exceeded the limit then allowable. 
  
The General Counsel's opinion recognized that the veteran held no legal title to the trust 
assets but only held an equitable interest as a beneficiary.  The opinion concluded that 
only the portion of the trust property, including trust-related income, that has actually 
been made available for the veteran's use, is countable for purposes of determining 
pension eligibility. 
  
VAOPGCPREC 64-91 dealt primarily with questions pertaining to a veteran's home and 
how it is counted. However, one question dealt directly with trusts, and whether a 
veteran who receives income as beneficiary of a private trust fund should have the entire 
value of the trust fund be included in his estate.  The General Counsel reaffirmed its 
prior holding in 72-90 stating that trust assets should not be included in the veteran's 
estate except to the extent trust assets are allocated and are available for the veteran's 
use. 
  
VAOPGCPREC 73-91 involved a veteran who was receiving pension and received an 
inheritance from his son in the form of life insurance proceeds.  The veteran/claimant 
wanted to set up a trust for the benefit of his three grandchildren and no benefit coming 
back to him. 
  
The opinion held that as long as the trust assets were for the benefit of the veteran's 
grandchildren and the veteran could not benefit from the income or principal, the trust 
assets would not be counted as part of his net worth for pension purposes.   (As a side 
issue, the opinion also notes that the receipt of the life insurance proceeds would be 
income to the veteran that could disqualify him from pension benefits for up to a year). 
Unfortunately, we do not know whether the trust involved was an intentionally defective 
grantor trust.   
  
The opinion in 73-91 raises the issue of whether the trust would be counted if the 
grandchildren resided in the veteran's home pursuant to 38 CFR §3.276(b) which applies 
to transfers of assets and states, "[a] gift of property to someone other than a relative 
residing in the grantor's household will not be recognized as reducing the corpus of the 

                                                
1
 CEO, ElderCounsel, LLC, http://www.eldercounsel.com/. 

 

http://www.law.cornell.edu/cfr/text/38/3.276
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grantor's estate unless it is clear that the grantor has relinquished all right of ownership, 
including the right of control of the property."  Because distributions only vest when each 
grandchild turns twenty-one, the opinion held this as a future interest rather than a 
present interest in the trust assets, therefore 38 CFR §3.276(b) may not apply.  
However, the second issue to consider if the grandchildren were living in the home is 
whether the veteran/claimant benefitted in any way from the trust assets.  The answer to 
this was not given as the facts did not state whether the grandchildren were in fact living 
with the veteran/claimant. 
  
VAOPGCPREC 15-92 answered the question of how a life estate interest should be 
treated.  In 15-92, the surviving spouse of a veteran held three life estate interests in 
property she and her husband transferred to their children the year prior while retaining 
the right to farm the land and collect the rents therefrom. Upon the death of her husband, 
she applied for death pension and was denied in part due to excessive net worth as a 
result of the three properties in which she held a life estate interest. 
  
The General Counsel's opinion examined 38 C.F.R. §3.276(b) for help in determining 
whether a transfer occurred when a life estate was retained and a remainder interest 
given away.  In defining what a life estate is, General Counsel also looked to C.J.S. and 
the American Law of Property to define the rights of a holder of a life estate, noting that a 
life estate holder has a duty to the remaindermen even though the holder of the life 
estate has exclusive use and enjoyment of the property during his/her lifetime.  
Accordingly, the General Counsel held that the wife had not relinquished all rights of 
ownership in the three properties but instead maintained complete control over the life 
estates in each.  Therefore, all three properties were considered as part of her net worth 
for VA pension purposes. 
  
The final reported opinion concerning an irrevocable trust is perhaps the most damaging 
one.  VAOPGCPREC 33-97 considered whether the assets held in a self-settled special 
needs trust should be counted as either income or net worth (or both) for purposes of 
pension.  Unfortunately, the answer came back as "yes."   
  
In 33-97, an "Irrevocable Living Trust" was established for the surviving spouse of a 
veteran.  A child of the surviving spouse was named as trustee. The trust stated that 
some or all of the income and principal of the trust fund may be paid by the trustee to or 
for the benefit of the surviving spouse for the surviving spouse's "special needs for 
health, safety and well-being when such requisites are not presently being provided by 
any public entity, office or department of the beneficiary's state of residence, or of any 
other state, or of the United States."   
  
Other pertinent terms of the trust included the following:   
 

"Special needs" shall include, but not be limited to, medical and dental 
expenses; equipment; programs of training, education and treatment.  
Trustee shall have no discretion in Trustee's distribution of income and 
principal for special needs . . . .  The express purpose of this trust shall be 
to provide for beneficiary's extra and supplemental needs for health, 
safety and well-being in addition to and over and above the benefits 
provided by any public entity, office or department of the beneficiary's 
state of residence . . . or of the United States.  It is the express purpose of 
the Trustor to use this trust estate only to supplement other benefits . . . . 

http://www.law.cornell.edu/cfr/text/38/3.276
http://www.law.cornell.edu/cfr/text/38/3.276
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Distributions to beneficiary . . . are to be considered as from a 
discretionary, and not a basic support, trust, and the beneficiary's trust 
interest shall not be used to provide basic food, clothing and shelter, nor 
be available to the beneficiary for conversion for such items, unless all 
governmental and nongovernmental benefits for which the beneficiary is 
eligible as the result of disability or handicap have first been fully 
expended for such purposes.  

 
Id. 
 
The opinion first attempted to analogize the special needs trust 15-92 with the special 
needs trust established in 33-97 noting, "The trust document at issue here establishes a 
so-called 'living trust,' an arrangement somewhat analogous to a life estate." While 
comparing the two, General Counsel opined that although the spouse here did not have 
the mental faculties to exercise control over the trust property, "the surviving spouse 
could be considered as exercising control over the trust assets if the surviving spouse 
gave the trustee control over the assets while the surviving spouse retained sufficient 
mental faculties and provided specific instructions concerning the circumstances under 
which trust assets would be used for the surviving spouse's benefit, or if someone 
lawfully empowered to act on her behalf established the trust. In this manner, the 
surviving spouse could be considered to exercise 'control' over the trust assets even 
though the surviving spouse is now completely incapacitated."  
  
In painstaking fashion, General Counsel went on to explain that the literal terms of the 
trust make the trust assets available for the spouse's support.  While the opinion noted 
the express terms of the trust which state that no part of income or principal shall be 
considered available for purposes of determining eligibility for government benefits, 
"such a unilateral declaration has no legal effect with respect to VA's determination of 
entitlement to benefits, which is governed by Federal law." 
  
Although the reasoning in 33-97 lacked a certain legal soundness, it appears that a self-
settled special needs trust is not a viable planning tool for VA pension purposes.  
Transfers to a pooled trust would probably be evaluated in much the same way, and 
should be avoided if VA pension is desired. 
 

Where does that leave irrevocable trusts for VA purposes? 
  
Despite the above opinions, use of an irrevocable trust for VA pension purposes is still 
possible. The use of an intentionally defective grantor trust (also referred to as a 
Medicaid Asset Protection Trust™) may be used as long as it is clear that the grantor 
has no right to income at all.  It is also advisable to only place non-income producing 
assets in this type of trust as the VA has access to a claimant's tax returns.  If income in 
this type of irrevocable trust is reported as belonging to the grantor, the VA could 
question whether the claimant has given up complete control of the property.  In the 
author's opinion, it is safer not to place assets (other than a home as described below) 
into an intentionally defective grantor trust if the purpose is to qualify for Aid and 
Attendance.  
  
A common use of this type of trust in the VA context is for the claimant's home as the 
§121 exemption may be preserved for the home, and capital gains will be taxed 
according to the grantor's individual capital gains rate.  It is advisable to draft the trust to 

http://www.law.cornell.edu/uscode/text/26/121
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require distribution of the proceeds to the lifetime beneficiaries immediately upon the 
sale of the home to avoid any income being reported on the grantor's tax return in the 
event the proceeds are left in the trust.   
  
To protect the §121 exemption and any local homestead exemptions, you will want to 
include special retained rights in the home, as well as a special power of appointment to 
change beneficiaries at the grantor's death. This will preserve the step-up in basis at 
death. Make sure, however, that your power of appointment is exercisable by will only 
and that the language does not give the grantor the power to appoint accumulated 
income as this will confer grantor trust status over trust income – a result we are trying to 
avoid. 
  
Be sure your trust states that when the home is sold the trust will terminate and the 
assets will be paid out to the lifetime beneficiaries, or to another irrevocable trust that is 
not defective. 
  
A nongrantor irrevocable trust may also be used for VA pension purposes, again where 
the grantor has no access to income or principal.  We suggest mandatory payment of 
income to the lifetime beneficiaries to avoid any grantor trust "traps." The income is 
taxable income to the income beneficiaries.  However, if they are also beneficiaries of 
principal, the income beneficiaries can take a distribution from the trust to cover their 
increased tax liability. 
 
With this type of trust, there is very little risk of the VA questioning whether the veteran 
has relinquished all control of the trust assets. Furthermore, by reserving a limited 
testamentary power of appointment to change beneficiaries, the trust assets will receive 
a step up in basis at the death of the grantor. 
  
You also want to make sure payment of income is mandatory, but not payment of 
principal. 
  
An irrevocable third-party supplemental needs trust may also serve as a valuable 
planning tool for VA pension purposes. If the claimant is the grantor, it must be 
irrevocable, again so there is no argument by the VA that the claimant/grantor has not 
relinquished control of the assets placed into the trust.  An irrevocable sole benefit trust 
would also appear to work in the context of VA pension planning. 
  
Drafting tip: In ElderDocx, you can use the Third-Party Supplemental Needs Trust 
document group or the Sole Benefit Trust Document group.  While the Third-Party 
Supplemental Needs Trust may be revocable or irrevocable, for VA purposes you should 
choose irrevocable. The distribution standard choices will be supplemental and 
discretionary or just discretionary.  If Medicaid may be an issue for the beneficiary in the 
future, it is important to check your state's rules to determine whether a purely 
discretionary trust will count against the beneficiary for Medicaid purposes. 

http://www.law.cornell.edu/uscode/text/26/121
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The Veterans Asset Protection Trust 
  
ElderCounsel has recently taken the characteristics of each intentionally defective trust 
and nongrantor trust described above and combined them into one trust, the Veterans 

Asset Protection Trust (VAPT). While divided into a subtrust for the principal 
residence (that is treated as an IDGT) and a subtrust for all other assets (treated as a 

nongrantor trust), the VAPT allows for more efficient administration of trust assets and 
ensures that no mistake can be made during funding or upon the sale of the principal 
residence.  Clear instructions are provided to the trustee to protect the §121 exclusion, 
how to handle proceeds upon sale of the grantor's home, how to allocate capital gains 
on the home, and a restriction upon renting the principal residence is in place.   
  
Furthermore, decanting provisions are built in to allow for changed circumstances that 
may require a change in the structure of one of the subtrusts, or a change in how the 
subtrust is funded.  Great care was taken to ensure the correct trustee options were 
chosen in the interview to allow decanting in the future if needed.   
 

Conclusion 
  
While there is not a lot of guidance in the form of reported cases from the VA on the use 
of irrevocable trusts, they still serve a valuable role when trying to divest a claimant of 
assets in order to qualify for pension benefits.  Attorneys in this area must use great 
caution when drafting any type of irrevocable trust to avoid an ill-reasoned result such as 
the one in 33-97, where it appears the VA was looking for any way to count the assets in 
the special needs trust as available to the claimant/surviving spouse.   
  

http://www.law.cornell.edu/uscode/text/26/121
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ENHANCING YOUR PRACTICE WITH A COMPREHENSIVE CARE MANAGER  
ON YOUR TEAM 

Deana Hall, R.N., C.C.M. and Whitney M. Wilson 
 
  
 
I. INTRODUCTION 
 

I have been a nurse over thirty years and became a Certified Care Manager in 
1992. I have a background in home health as well as working for a major 
insurance company.  I did some workers' compensation case management. 
Although I was trained in Geriatric Care Management at my workers' 
compensation job, the  company did not do much with that part of the business.  I 
felt strongly about the importance of care management and so I went out on my 
own. I have had my own business since 2006, and in 2012, I joined Ginger Jones 
and Tracy Book to form Diversified Nurse Consultants. 

 
II. EXAMPLES OF FAMILIES LOOKING TO HIRE ELDER LAW ATTORNEYS 
 

A. Family A – Has all the papers needed and are very organized.  There is 
no rush at this time; they just want to make sure things are in order. 

 
B. Family B – Has a family crisis, doesn't know mom and dad's finances, 

doesn't know their insurance, banking, etc. 
 
III. DEFINE CARE MANAGEMENT 
 

A Comprehensive Care Manager is a registered nurse or possibly a social worker 
whose focus is maintaining the well-being, independence and dignity of the aging 
and special needs population. Comprehensive care managers are specially 
trained in working with the elderly and learning the resources available to them. A 
Care Manager provides an objective evaluation, coordinates a plan and 
implements that plan. They are committed to working toward obtaining the 
highest quality of care.  

 
IV. WHY IS CARE MANAGEMENT IMPORTANT? 
 

Navigating the healthcare system has never been more challenging for families 
and healthcare workers.  Families need help navigating the healthcare system. 
Many patients and families feel lost and overwhelmed and caught between the 
demands of healthcare providers, Medicare and Medicaid.  This can result in 
frustration, and a lack of knowledge can lead to the wrong decision for their loved 
ones.  
 
The Sandwich Generation is a phenomenon in which people of a certain age are 
stuck in the middle trying to both care for their children and their parents at the 
same time.  Billions of dollars and productive time at work are lost due to adult 
children having to care for their parents. They miss work or are distracted while 
at work. How often do attorneys have a client who turns to them for seemingly 
every question? Attorneys are viewed as a trusted professional and a "go-to" 
person for someone when they aren’t sure who else to turn to. 
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V. BENEFITS OF GERIATRIC CARE MANAGERS TO ELDER LAW ATTORNEYS 
 

At its core, elder law is a niche of estate planning.  Elder law attorneys help 
clients plan their estate for that time in their lives when they become aged or 
infirm.  That planning may occur during a medical crisis, when the infirmity has 
already begun, or it may occur while the client is still healthy.  Elder law attorneys 
are not medically trained, but much of the planning is based on a best guess of 
when the client might become infirm. 
 
An elder law attorney’s clients can generally be broken down into a few different 
categories: 

 
1. Healthy, no foreseeable need for assistance with activities of daily living; 
 
2. Requiring at least some assistance with activities of daily living, but not 

qualified for skilled nursing care; or 
 
3. Requiring skilled nursing care. 

 
Utilizing a care manager helps an elder law attorney in several ways.  First, a 
care manager can ensure the attorney is meeting ethical rules regarding working 
with clients having diminished capacity.  Should the attorney be working directly 
with the senior, or with the senior’s agent?   
 
In addition, the care manager can assist the attorney in meeting his/her ethical 
requirement of competency by ensuring the representation of the client is as 
efficient as possible.  Consider the following: 

 
1. With medical information gleaned by the care manager, an elder law 

attorney can more easily determine whether or not a client can sign a new 
power of attorney document or needs guardianship; and 

 
2. With medical information gleaned by the care manager, the attorney can 

draft the appropriate plan for the client from the start, instead of starting a 
five-year plan only to have the client go into a nursing home six months 
later. 

 
Lastly, in the world of VA Aid & Attendance benefits a care manager helps the 
attorney ensure the client is meeting the VA’s eligibility requirements.  The care 
manager can assist in the completion of the VA Form 21-2680, Medical 
Evaluation by coordinating with the physician to ensure that the form is 
completed accurately.  The care manager can then coordinate with the in-home 
caregiver or assisted living facility to ensure the client is receiving the proper 
assistance, as determined by the doctor’s evaluation.   
 
These are just a few of the ways a care manager’s services are invaluable to an 
elder law attorney.  Overall, many of a client’s medical and social services 
questions can be delegated to a care manager, which ensures the attorney 
receives the most accurate information about the client’s condition and can 
provide the best legal advice based on that condition.  

 



63 
 

VI. SERVICES OF A CARE MANAGER  
 

When we first get a call, we talk with the family and try to determine what they 
want and what their goals are for their loved ones. The following is how we do 
our assessments. They are usually completed at the home but can be done in a 
facility, hospital, etc.  

 
A. Evaluate  
 

We provide a thorough evaluation of the current situation, including: 
 

1. Physical. 
 
2. Medical. 
 
3. Psychosocial. 
 
4. Safety. 
 
5. Environmental. 
 
6. Legal Financial. 

 
B. Recommendations 

 
Based on the above findings we will compile recommendations to help 
maintain the highest level of independence. 

 
C. Monitor 
 

Nurses provide ongoing monitoring to the clients to provide continuous 
care. They make an individualized plan of care for each client and help 
with placements and monitor them after they are placed.  

 
D. Advocate  
 

We can be a voice for them by going to the doctor with them, making sure 
those orders and treatments are carried out. At times we have to be their 
voice for families. 

  
E. What Happens after an Assessment? 
 

The care manager may continue to monitor and advocate for the client by 
coordinating all the care and attending doctor appointments with them.  
Assess any changes with the client and address those changes as soon 
as possible.   

 
VII. WHO TO REFER FOR CARE MANAGEMENT? 
 

A. A Client Who Has a Limited Support System 
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B. A Client Who Needs Support and Resources to Maintain Independence 
 
C. A Client Who Has Multiple Diagnoses 
 
D. A Client Who Has Had a Recent Hospitalization 
 
E. A Client Who Requires Supervision, and/or Caregivers in the Home 
 
F. A Client Who Has a lot of Medical Bills? 
 
G. A Client Who Is in a Facility or Needs to be Placed in a Facility  
 
H. A Client with Special Needs (Minors), Access Community Resources 

 
VIII. WHAT ARE THE BENEFITS OF CARE MANAGEMENT? 
 

A. The client is able to stay as independent as possible. 
 
B. The family has peace of mind that their loved ones are being cared for. 
 
C. The attorney is able to proceed with his/her plans to address all the legal 

issues because the family can now focus on that since they are no longer 
in crisis.  

 
IX. HOW TO ACCESS A CARE MANAGER? 
 

Currently our care manager services are private pay. You may call our office and 
speak to us about a client or have the client call us directly.  There is no charge 
for a telephone consult.   
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CRISIS CASES: IT IS NOT TOO LATE TO PLAN 
Whitney M. Wilson and John L. Dotson 

 
   
 
I. WHAT IS A "CRISIS CASE"? 
 

In a perfect world, individuals pre-plan for the cost of long-term care.  As 
discussed by my colleagues earlier in this seminar, pre-planning for long-term 
care costs can take several forms.  It may include purchasing long-term care 
insurance, purchasing funeral arrangements, creating an asset protection plan, 
or many other tools.  Oftentimes pre-planning combines multiple tools together.  
But, at its core, pre-planning is putting an emergency plan in place, while healthy, 
that can be triggered when the emergency occurs.   
 
For purposes of this presentation, an emergency is when the individual's health 
declines to the extent that he/she loses independence and begins incurring long 
term care expenses.  More specifically, for wartime veterans or their spouses, the 
crisis begins when the wartime veteran or his/her spouse begins incurring 
expenses for in-home care, assisted living, memory care, personal care, or 
similar expenses.  For those who are not wartime veterans or the spouse of a 
wartime veteran, the crisis begins when an individual permanently resides in a 
skilled nursing facility ("nursing home"). 
 
For this author, the majority of cases are crisis cases because most healthy 
individuals are not motivated to spend the money on a pre-plan.  Many continue 
to believe that "it will not happen to them."  Even when a senior begins to decline, 
their loved ones continue in a denial phase, believing they will never place their 
loved one in a nursing home or similar facility.  The family, whether a spouse or 
children, try very hard to carry the burden of care themselves to keep the costs 
down. 
 
A typical first contact by a potential client has the following elements: 1) someone 
needs more care than the family can provide; 2) the family has investigated what 
type of care to begin (in-home caregiver, assisted living, memory care, nursing 
home, etc.); 3) the care needed costs way more than the family can afford; 4) 
someone told the family there might be a way to save some money. 
 
When having an initial conversation with a potential client on this topic, there are 
a few key pieces of information that will be needed in order to spot potential 
issues and very generally educate the family on some of the options available to 
them.  First, you want to know whether you are dealing with a single person or 
married couple.  Second, you need to determine whether the single person is a 
wartime veteran, or if one of the spouses is a wartime veteran.  If someone 
served in the military, you will want to know their dates of active duty service.   
 
Third, you need to identify what level of care is required for the senior, or both 
seniors.  This is not always easy because the family often either does not yet 
know, or the family is at odds about it.  For example, often a senior is in the 
nursing home on rehab and, while it is known that the senior cannot live at home 
alone anymore, the family is still navigating whether the senior will require skilled 
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nursing care permanently, or whether he/she can safely reside at an assisted 
living facility.   
 
Lastly, you will need general financial information.  If it is a couple, you will need 
the couple's financial information. The financial information should include 
income, assets and medical expenses. Again, at this stage it can be general, 
such as an overall net worth number, or an overall monthly income figure.  You 
do not necessarily have to know the exact assets comprising the overall net 
worth, although the more financial detail, such as whether there is a home, an 
annuity, and/or tax qualified retirement funds, the better.   
 
The rest of the materials for this presentation are the basic eligibility rules for 
Medicaid and the VA Pension benefit, along with some materials regarding asset 
planning tools.  Today's presentation is designed to be more advanced, so these 
materials will not be the focus of today's discussion.  You can read the remaining 
materials at your leisure, or there are many seminars in Louisville, Lexington and 
surrounding areas that cover these basics.  Instead, today's discussion will be 
case studies of a VA Crisis Case, a Medicaid Crisis Case for a couple, and a 
Medicaid Crisis Case for a single person, during which we will highlight how the 
eligibility rules and the planning tools can be implemented for a client's benefit. 

 
II. THE VA PENSION BENEFIT 
 

A. Where to Find the Law 
 

All benefits available to veterans can be found in Title 38 of the United 
States Code. Chapter 15 of Part II of that Title controls pension benefits 
available to veterans.1 Originally, Congress created a pension benefit for 
veterans, and their surviving spouses or dependents, of each specific 
war, such as the Civil War, the Indian Wars (38 U.S.C.A. §1511), the 
Spanish-American War (38 U.S.C.A. §1512), and World War I. These first 
pensions did not have any disability, income or net worth eligibility criteria. 
For veterans, these pensions are referred to as "Old Law Pensions." For 
surviving spouses and dependents, these pensions are referred to as 
"Old Law Death Pensions." 
 
In 1959, Congress enacted the Veterans' Pension Act, which made 
pension benefits available to veterans of any war, or their surviving 
spouse or dependent. At this time, the pension benefit became payable 
on a sliding scale, based on the recipient's income. This is referred to as 
"Section 306 Pension" for veterans and "Section 306 Death Pension" for 
surviving spouses or dependents. This new Act allowed anyone already 
receiving pension under the old law to elect to continue receiving that 
pension. Thus, "Old Law Pensions" also became known as "Protected 
Pensions." 
 
The next, and most recent, significant change in the law controlling VA 
pension benefits came in 1978, when Congress enacted the "Veterans' 

                                                
1
 Chapters 11 and 13 of Part II separately govern compensation for service-connected disabilities 

or death. This Chapter focuses on pension benefits and does not address compensation. 

https://www.law.cornell.edu/uscode/text/38
https://www.law.cornell.edu/uscode/text/38/part-II/chapter-15
https://www.law.cornell.edu/uscode/text/38/1511
https://www.law.cornell.edu/uscode/text/38/1512
https://www.law.cornell.edu/uscode/text/38/part-II/chapter-11
https://www.law.cornell.edu/uscode/text/38/part-II/chapter-13
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and Survivors' Pension Improvement Act." Under this new law, pension 
benefits continued to be paid based on a sliding scale, but the new law 
allowed the VA to count the total family income in determining eligibility. It 
also created net worth limits. With the passage of this new law, the 
pension benefit for veterans became known as the "Improved Pension." 
The pension benefit for surviving spouses or dependents became known 
as the "Improved Death Pension." 
 
As the law stands today, the Improved Pension is broken into two 
categories, based on age and disability. The first, found at 38 U.S.C.A. 
§§1521 to 1525, pays cash to wartime veterans with low income and low 
assets, regardless of age, who have a ratable disability or are 
permanently, totally occupationally disabled. There is no requirement that 
the disability be service-connected. The second, found at 38 U.S.C.A. 
§1513, pays the benefit to wartime veterans with low income and assets 
who are sixty-five or older, regardless of disability. Most practitioners refer 
to both benefits together as the "Improved Basic Pension." 
 
The Improved Death Pension for surviving spouses of wartime veterans 
can be found at 38 U.S.C.A. §1541. The Improved Death Pension for 
surviving dependents of wartime veterans can be found at 38 U.S.C.A. 
§1542. Most practitioners refer to these pensions as the "Death Pension." 
 
All pension benefits allow for an increase in the amount of the benefit if 
the person seeking the benefit (veteran, surviving spouse, or surviving 
dependent child) is housebound or in need of regular aid and attendance 
by another. These are known as the Housebound Allowance and the Aid 
& Attendance Allowance.  A claimant cannot receive both allowances, 
only one. Oftentimes, people will refer to the Improved Pension or 
Improved Death Pension in combination with these allowances as the 
Housebound Benefit or Aid & Attendance Benefit. 
 
This Chapter focuses on the pension program created in 1959 under the 
Veterans' Pension Act, as modified in 1978 under the Veterans' and 
Survivors' Pension Improvement Act. It refers to the benefits available 
thereunder, including the Improved Basic Pension, Death, Pension, 
Housebound Allowance and Aid & Attendance Allowance, collectively as 
"Pension Benefits."  
 
The Veterans' Administration was created in 1930 by President Hoover. It 
became known as the Department of Veterans' Affairs (the "VA") in 1989, 
as set forth in 38 U.S.C.A. §306. The VA administers, among other 
things, the Pension Benefit.  The federal regulations implementing and 
interpreting Title 38 of the U.S. Code can be found in Title 38 of the Code 
of Federal Regulations. Federal regulations concerning VA Pension 
Benefits are found in Chapter 1, Part 3 of that title. Lastly, the VA's 
internal policies can be found in the M21-1MR. This is the VA's manual 
for adjudication of claims, similar to Kentucky Medicaid's POMS. 
 
The VA has made the M21-1MR and its forms available online. The M21-
1MR is located online at the VA's Web Automated Reference Material 

https://www.law.cornell.edu/uscode/text/38/part-II/chapter-15/subchapter-II/non-service-connected-
https://www.law.cornell.edu/uscode/text/38/part-II/chapter-15/subchapter-II/non-service-connected-
https://www.law.cornell.edu/uscode/text/38/1513
https://www.law.cornell.edu/uscode/text/38/1513
https://www.law.cornell.edu/uscode/text/38/1541
https://www.law.cornell.edu/uscode/text/38/1542
https://www.law.cornell.edu/uscode/text/38/1542
https://www.law.cornell.edu/uscode/text/38/306
https://www.law.cornell.edu/uscode/text/38
https://www.law.cornell.edu/cfr/text/38
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System, or WARMS. That website is http://www.benefits.va.gov/warms/. 
This is a very good site, allowing you to perform a keyword search of the 
manual. It also has links to VA forms, including the forms needed to file a 
claim for benefits, and an archive of changes to the manual. The direct 
website for VA forms is: http://www.va.gov/vaforms. 

 
B. Pension Benefits; Generally 

 
As discussed above, the Improved Basic Pension and Death Pension pay 
cash to financially needy wartime veterans, or their surviving spouse or 
dependent children, suffering from a non-service connected disability, or 
are aged sixty-five or older. There is no requirement that this disability be 
in any way related to the veteran's service in the military. Pension 
Benefits are akin to Supplemental Security Income (SSI) benefits. The VA 
adds an additional allowance, an additional sum of money, to the 
Improved Basic Pension and Death Pension if the claimant is either 
Housebound or in need of Aid and Attendance from another person. 
 
Pension Benefits should not be confused with the VA's service-connected 
Disability Compensation Benefits (DC Benefits). Under the DC Benefit, 
the VA provides monthly cash payments to veterans who suffer from a 
disability caused, or aggravated by, a disease, injury or event that 
occurred during the veteran's service. The VA extends this disability 
benefit to a veteran's surviving spouse or dependent. This is known as 
Dependency Indemnity Compensation (DIC). These benefits are paid 
based solely on the veteran's service-connected disability. DC Benefits 
and DIC are akin to Social Security Disability (SSDI) benefits in that 
eligibility is based on the disability, not on financial need. The VA adds 
the Housebound and Aid & Attendance allowance onto DC Benefits and 
DIC claims as well. DC Benefits and DIC are governed by Chapters 11 
and 13 in Part II of Title 38. 

 
C. Pension Benefit Rates 

 
The potential amount payable to the claimant as a pension benefit is 
called the Maximum Annual Pension Rate (MAPR). Under 38 U.S.C.A. 
§5312, the MAPR is adjusted every time benefits payable under the 
Social Security Act are increased. The current MAPRs became payable 
on January 1, 2015, and reflect a 1.7 percent increase from 2014. 
 
Note the title, "MAPR." This is the maximum amount that can be paid. 
The benefit amount can always be less because the MAPR is offset by 
the claimant's excess income. This is discussed in more detail in Section 
6(C).  Also, the MAPR is the amount paid to the veteran annually. Most 
often, people discuss the benefit in terms of a monthly benefit because 
the VA pays the benefit on a monthly basis. 
 
Determining the appropriate MAPR depends on a few factors. First, there 
are three sets of MAPRs. The first set is used if the claimant is the 
veteran. The second set is used if both spouses are veterans. The third 
set is used if the claimant is the surviving spouse or surviving dependent 

http://www.benefits.va.gov/warms/
http://www.va.gov/vaforms
https://www.law.cornell.edu/uscode/text/38/part-II/chapter-11
https://www.law.cornell.edu/uscode/text/38/part-II/chapter-13
https://www.law.cornell.edu/uscode/text/38/part-II
https://www.law.cornell.edu/uscode/text/38
https://www.law.cornell.edu/uscode/text/38/5312
https://www.law.cornell.edu/uscode/text/38/5312
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child of the veteran. Next, each set of MAPRs provides different benefit 
rates depending on whether the claimant is eligible for the base benefit 
(the Improved Basic Pension or the Death Pension), or one of the 
allowances (the Housebound Allowance or the Aid & Attendance 
Allowance). Finally, the MAPR depends on how many dependents the 
claimant is responsible for. In VA speak, a spouse is a dependent as well 
as actual dependent children, which can include disabled adult children. 
 

The 2015 MAPRs for a veteran are as follows: 
 

 MAPR MONTHLY RATE 
 

IMPROVED BASIC 
PENSION 

$12,867 $1,072 

with one dependent* $16,851 $1,404 
HOUSEBOUND 
ALLOWANCE 

$15,725 $1,310 

with one dependent* $19,709 $1,642 
AID & ATTENDANCE 
ALLOWANCE 

$21,466 $1,789 

with one dependent* $25,447 $2,121 
each additional dependent $2,197 $183 

 

*dependent includes a spouse or a disabled child 
 

The 2015 MAPRs for a veteran married to a veteran are as follows: 
 

 MAPR MONTHLY 
RATE 

 

BASIC IMPROVED PENSION 
(for both) 

$16,850 $1,404 

ONE HOUSEBOUND $19,710 $1,642 
BOTH HOUSEBOUND $22,566 $1,880 
ONE AID & ATTENDANCE $25,448 $2,020 
ONE AID & ATTENDANCE 
AND ONE HOUSEBOUND 

$28,300 $2,358 

BOTH AID & ATTENDANCE $34,050 $2,837 
 

The 2014 MAPRs for a surviving spouse or dependent are as follows: 
 

 MAPR MONTHLY 
RATE 

 

DEATH PENSION $8,629 $719 
with one dependent* $11,295 $941 
HOUSEBOUND ALLOWANCE $10,547 $878 
with one dependent* $13,208 $1,100 
AID & ATTENDANCE 
ALLOWANCE 

$13,793 $1,149 

with one dependent* $16,455 $1,371 
*each additional dependent $2,197 $183 



70 
 

D. Improved Basic Pension Eligibility Requirements 
 

The Improved Basic Pension has a three-part qualification process. 
These are: 1) a service requirement; 2) a disability requirement; and 3) a 
means test. If the veteran is alive, the veteran, not the spouse or 
dependent child, is the claimant and must meet each requirement. If the 
veteran is deceased, then the surviving spouse or surviving dependent 
child is the claimant. In those situations, the veteran's service must meet 
the service requirement, but the claimant must meet the disability 
requirement and the means test. The claimant must also prove that he or 
she is the surviving spouse. See Section 7 for more information. 

 
1. Service requirement. 
 

In order to meet the service requirement, the claimant must show 
that the veteran upon whose service the pension benefit is being 
sought served at least ninety continuous days of active duty, if the 
veteran entered the service prior to September 7, 1980. If the 
veteran entered the service after September 7, 1980, he or she 
must have served at least twenty-four months of continuous active 
duty or, if less than twenty-four months, he or she must have 
completed the tour of duty. Service as a reservist does not count 
towards this requirement. If the claimant, while serving as a 
reservist, was called up to active duty for the requisite number of 
days, then this requirement is met.2 

 
In addition to the ninety day/twenty-four month active duty rule, at 
least one day of that active duty service must have been during a 
designated "wartime" period, unless the veteran served in-country 
during a certain period of time leading up to the Vietnam War. The 
periods of wartime can be found at 38 C.F.R. §3.2.3 The most 
current version of 38 C.F.R. §3.2 provides the following periods of 
war: 

 
 START DATE END DATE 

 
WORLD WAR II 12/7/1941 12/31/1946 
KOREAN WAR 6/27/1950 1/31/1955 
VIETNAM WAR 2/28/1961 (if in Vietnam) 

8/5/1964 (all other cases) 
5/7/1975 

PERSIAN GULF WAR 8/2/1990 Date to be 
prescribed by law 
or Presidential 
Proclamation 

 

                                                
2
 See 38 U.S.C. §1521(j); 38 C.F.R. §3.3(a)(3); VA Policy Manual M21-1MR, Part V, Subpart I, 

Chapter 1. 

 
3
 See also VA Policy Manual M21-1MR, Part V, Subpart I, Chapter 1. 

 

https://www.law.cornell.edu/cfr/text/38/3.2
https://www.law.cornell.edu/cfr/text/38/3.2
https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/cfr/text/38/3.3
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Due to the age of a typical client, elder law attorneys usually find 
that their clients have served during World War II, the Korean 
War, or the Vietnam War. The veteran's service information can 
be found on his or her discharge papers. For those serving in the 
Korean War and later, the discharge papers are on a form called a 
DD-214. 

 
2. Disability requirement. 
 

Eligibility for VA Pension Benefits is based on the claimant's 
disability. In cases where the veteran is still alive, the veteran, not 
the spouse, is the claimant and must have the disability. There is 
no requirement that the disability be service-connected, meaning it 
need not be caused or aggravated by the veteran's military 
service. In cases where the veteran is deceased, the surviving 
spouse or dependent child is the claimant and must have the 
disability. 
 
There are three levels of benefits available, depending on the 
claimant's disability. Improved Basic Pension sets the base level 
of disability required by the VA. Once the base level of disability is 
met, the Housebound or Aid & Attendance Allowance can be 
obtained by showing additional disability. 

 
a. Improved Basic Pension. 
 

A claimant meets the disability requirement for the 
Improved Basic Pension once he or she reaches age sixty-
five.4 This is the typical case in an elder law practice. A 
claimant under age sixty-five can still meet the disability 
requirement by obtaining a disability rating from the VA. 
For Improved Basic Pension eligibility, the disability must 
be rated at 60 percent or higher, or suffer from more than 
one disability with one condition rated at 40 percent or 
higher and all the disabilities combined rated at 70 percent 
or higher. Alternatively, the claimant under age sixty-five 
can prove he or she is permanently, totally occupationally 
disabled. A Social Security Disability determination is one 
way to prove this.5 

 
b. Housebound Allowance. 
 

The Housebound Allowance is a larger monthly benefit 
provided to claimants who are substantially confined to 

                                                
4
 See 38 U.S.C. §1513. 

 
5
 See 38 U.S.C. §1521(a); 38 C.F.R. §§4.16 to 4.17; VA Policy Manual M21-1MR, Part V, 

Subpart II, Chapter 1. 

 

https://www.law.cornell.edu/uscode/text/38/1513
https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/cfr/text/38/part-4/subpart-A
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their home or premises due to their disability.6 The 
claimant does not have to be unable to leave the house at 
all, but rather unable to leave the house for the purpose of 
earning income. The VA requires any claimant seeking the 
Housebound Allowance to give up driving. 
 
Breaking it down, a claimant must first meet the Improved 
Basic Pension disability requirement. This means the 
claimant must be over age sixty-five, have the minimum 
disability rating from the VA, or be permanently, totally 
occupationally disabled. Once one of those criteria is met, 
then the claimant must show he or she is housebound. 
Aside from giving up driving, another way to prove a 
claimant is housebound is to show he or she cannot leave 
the house without the assistance of another. Additional 
proof comes from affidavits from the claimant's physician 
and family. 

 
c. Aid & Attendance Allowance. 

 
The Aid & Attendance Allowance is the largest monthly 
benefit payable to a claimant. This allowance is given to 
claimants who are in need of regular aid and attendance 
by another. Being in need of regular aid and attendance by 
another means the claimant needs help from another 
person due to: 1) an inability to perform at least two 
activities of daily living; 2) incapacity which requires care or 
assistance on a regular basis; or 3) being bedridden.7  
Also, a legally blind claimant is automatically eligible for the 
Aid & Attendance Allowance. 
 
Under VA rules, activities of daily living include dressing, 
feeding, personal hygiene (bathing), toileting, transferring 
(such as from bed to chair), and/or frequently needing 
prosthetic adjustment. The VA used to consider medication 
management as an activity of daily living, but recently 
changed its position on that topic. Aid and attendance can 
be presumed if the claimant is residing in a skilled nursing 
facility.8 
 
Physical or mental disability requiring care is designed to 
cover mental incompetency, such as Alzheimer's or 
dementia. Oftentimes, claimants suffering from a mental 
incapacity are physically able to care for themselves, but 

                                                
6
 See 38 C.F.R. §3.351(d), (f); VA Policy Manual M21-1MR, Part V, Subpart II, Chapter 3.  

 
7
 See 38 C.F.R. §3.352; VA Policy Manual M21-1MR, Part V, Subpart II, Chapter 3. 

 
8
 See 38 C.F.R. §3.351(c). 

 

https://www.law.cornell.edu/cfr/text/38/3.351
https://www.law.cornell.edu/cfr/text/38/3.351
https://www.law.cornell.edu/cfr/text/38/3.352
https://www.law.cornell.edu/cfr/text/38/3.351
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they do not remember to do so and require prompting. A 
claimant with dementia may be able to toilet, eat, cook, 
dress, but forgets to do so. In these cases, the claimant 
needs a protective environment due to the incapacity. 
 
Breaking it down, in order to be eligible for the Aid and 
Attendance Allowance, a claimant must first meet the 
Improved Basic Pension disability requirement. This 
means the claimant must be over age sixty-five, have the 
minimum disability rating from the VA, or be permanently, 
totally occupationally disabled. Once one of those criteria 
is met, then the claimant must show he or she is in need of 
aid and attendance by another. Proving the need for 
assistance from another is accomplished through state-
ments and invoices from the claimant's caregivers, such as 
a physician, in-home caregiver, assisted living or skilled 
nursing facility. 

 
3. Financial requirements. 

 
Similar to SSI benefits, VA Pension Benefits are means tested. 
The claimant must have limited income and limited assets. Unlike 
Medicaid, the VA does not set a specific dollar amount limitation. 
Instead, it has a general guideline of what "over-resourced" means 
and applies that guideline to the specific facts of each claim. Thus, 
allowable income and assets levels vary among each claimant. 
 
The VA sets its own definition of income and asset. This definition 
includes all household income and assets, meaning income and 
assets of the claimant, claimant's spouse, and any dependent 
children residing with the claimant. Careful attention must be paid 
to same-sex couples to determine if the marriage is recognized 
under the VA rules. See Section 7 for more detail. Often planning 
is necessary for the claimant to meet the means test. 

 
a. Income Test. 
 

To be eligible for any Pension Benefit the claimant's 
income for VA purposes (IVAP) must be less than the 
Maximum Annual Pension Rate (MAPR) of the benefit 
sought.9 For example, looking at the MAPR table above, if 
a married veteran with no dependent children is applying 
for the Aid & Attendance Allowance, his or her IVAP 
cannot be more than $25,447 per year. Breaking that down 
into a monthly average, the veteran's IVAP should average 
less than $2,121 per month. It should be noted, IVAP is not 
a VA term. It is a term used by VA planners as a way of 

                                                
9
 See 38 U.S.C. §1521; 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 

 

https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/cfr/text/38/3.262
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.23
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distinguishing the amount of income counted by the VA 
from the claimant's actual income. 
 
The amount of the Pension Benefit is MAPR minus the 
IVAP. Therefore, if a married veteran is applying for the Aid 
& Attendance Allowance and has an annual IVAP of 
$13,447, his or her benefit amount will be $12,000 per 
year, or $1,000 per month (MAPR of $25,447 minus IVAP 
of $13,447). The Pension Benefit is capped at the MAPR, 
so even if the veteran's IVAP were less than zero (see the 
next section for an explanation of how this can happen) the 
veteran's benefit would be limited to $25,447 per year. 
 
If the claimant's IVAP is more than the MAPR of the benefit 
being sought, the claimant's application will be denied due 
to excess income. If the claimant's IVAP changes he or 
she has up to a year to appeal the denial. During that 
appeal the claimant may submit proof of the lower IVAP 
(usually by submitting receipts of higher than expected out-
of-pocket medical expenses) and receive retroactive 
benefits. 

 
Calculating IVAP: 

 
IVAP means the claimant's household gross income minus 
the claimant's household unreimbursed medical expenses 
("UMEs"). It is common to calculate IVAP using a monthly 
average. This is because most income is received on a 
monthly basis and most UMEs are paid on a monthly 
basis. For example, Social Security benefits and pensions 
are received monthly. Assisted living costs and Medicare 
premiums are paid monthly. 
 
Household income means income of the claimant and the 
claimant's dependent(s). Thus, if a claimant is married, the 
income of the claimant's spouse is included in the income 
calculation. If the claimant has a dependent child, that 
child's income is included in the income calculation. Gross 
income means payments of any kind from any source, 
unless specifically exempted. There are three typical types 
of income. Regularly recurring income is income paid at a 
regular amount on a regular schedule, such as social 
security benefits or pension income. Irregularly recurring 
income is income paid in irregular amounts or on an 
irregular schedule. The most common example is interest 
income. Nonrecurring income is unexpected income, such 
as an inheritance or money received from a lawsuit.10 
 

                                                
10

 See 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 

 

https://www.law.cornell.edu/cfr/text/38/3.262
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.23
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Income exempt from inclusion in the gross income of a 
claimant includes public assistance benefits, both public 
and private. Also exempt are maintenance payments made 
to the claimant or to a third party on behalf of the claimant. 
The most common example of this is children paying for a 
parent's nursing home, assisted living facility, or in-home 
care giver. The actual VA Pension Benefit is not counted 
as income either. Insurance proceeds paid after a loss of 
the insured property is not counted as income. Lastly, the 
profits from the sale of real or personal property are not 
counted as income. However, any interest or other profit 
earned in excess of the sales price is income.11 
 
Unreimbursed medical expenses (UMEs) are regularly 
recurring medical expenses not paid by another source. 
These expenses are combined to obtain a gross UME 
amount. Next, the VA applies a deductible, which is 
subtracted from the gross UME amount to obtain the net 
UME. This deductible is 5 percent of the Improved Basic 
Pension MAPR for whichever category the claimant falls 
under. For example, if a veteran with a spouse and no 
dependent children is applying for the Aid and Attendance 
Allowance, the deductible would be 5 percent of the 
Improved Basic Pension MAPR for a veteran with one 
dependent.12 Doing the math, this would be 5 percent of 
$16,851, which equals approximately $842 per year. That 
breaks down to a monthly deductible of $70. 
 
There are several categories of expenses that count as 
UMEs. The cost of residing in a skilled nursing or assisted 
living facility, health insurance premiums (Medicare and 
Medicare supplemental insurance deductibles), medical 
and personal care supplies (diabetic and incontinence 
supplies), medical equipment (wheelchair/walker, hearing 
aids, prosthetics, telephone/teletype equipment, seeing 
eye dog), private caregiver costs, medications (prescription 
and over the counter), vitamins/supplements, travel/lodging 
(for out of state treatment), medical treatment or 
procedures, and final burial expenses (funeral, memorial, 
etc.). There are two keys to UMEs. First, other than the 
cost of final burial expenses, the expense has to be 
regularly recurring. Second, the expense cannot be paid or 
reimbursed by another source. 
 
The most common UMEs reported are medical insurance 
premiums, private caregiver costs, and assisted living or 

                                                
11

 See 38 C.F.R. §3.272. 

 
12

 See 38 C.F.R. §3.272(g); VA Policy Manual M21-1MR, Part V, Subpart I, Chapter 3, Section D. 

 

https://www.law.cornell.edu/cfr/text/38/3.272
https://www.law.cornell.edu/cfr/text/38/3.272
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skilled nursing facility costs. Prescription costs are also 
routinely reported as an UME on the application, but it is 
the VA's practice not to include them during the application 
process because doctors are always switching medi-
cations, doses, brands, etc. If the claimant is seeking the 
Improved Basic Pension or the Housebound Allowance, 
private caregiver costs can count as a UME, so long as the 
caregiver is licensed. If the claimant is seeking the Aid and 
Attendance Allowance, private caregiver costs can count 
as a UME, even if the caregiver is not licensed. Assisted 
living and skilled nursing facility costs count as UMEs. If 
the claimant has assisted living costs, a physician must 
confirm the individual needs to be residing in that type of 
environment due to certain care needs and the facility must 
confirm it is meeting those care needs. The cost of an 
independent living community may also count as an UME, 
but this is getter harder to get approved by the VA. 
 
Following are a couple of examples of IVAP calculations, 
with a note that the VA rounds to the nearest whole dollar: 

 
Example 1: A single veteran with no dependent children 
has income of $2,500 per month and gross UMEs of 
$3,000 per month. The deductible is 5 percent of $12,867, 
which equals $643 annually, or approximately $54 per 
month. Net UMEs equal $2,946. The veteran has an IVAP 
of $446 per month. Given that the IVAP is less than $0.00, 
the veteran will receive the full benefit, regardless of which 
benefit he or she is applying for. 
 
Example 2: A married veteran with no dependent children 
is applying for the Aid and Attendance Allowance. The 
veteran has income of $3,500 per month and gross UMEs 
of $3,000 per month, mostly in the form of assisted living 
costs for himself or herself. The deductible is 5 percent of 
$16,851, which equals $842 annually, or approximately 
$70 per month. Net UMEs equal $2,930 monthly. The 
veteran has an IVAP of $570 per month. If the married 
veteran is applying for the Aid and Attendance Allowance, 
the applicable MAPR averages out to $2,121 per month. 
Subtracting the IVAP from the monthly benefit amount, the 
claimant would receive $1,551 per month as the Aid and 
Attendance Allowance. 
 
Example 3: The surviving spouse of a veteran with no 
dependent children is applying for Death Pension. The 
claimant has income of $2,000 per month and gross UMEs 
of $1,000 per month due to relatively good health and 
good insurance coverage. The deductible is 5 percent of 
$8,629, which equals $431, annually, or approximately $36 
per month. Net UMEs are $964 per month. The surviving 
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spouse has an IVAP of $1,036 per month. If the surviving 
spouse is applying for Improved Basic Pension (as 
opposed to the Aid and Attendance Allowance), the 
applicable MAPR averages out to $719 per month. The 
claimant's IVAP exceeds the amount of the benefit and no 
benefit would be awarded. 

 
b. Asset Test. 
 

For Pension Benefit purposes, the VA defines net worth as 
all real and personal property owned by the claimant and 
the claimant's spouse, except for the claimant's home and 
personal effects suitable to the claimant's reasonable 
mode of life. This means that normal household objects 
and possessions are not included in a net worth 
determination. Likewise, motor vehicles used for family 
transportation are not included in determining net worth. 
However, personal property that is owned primarily as an 
investment, for example, an antique automobile or coin 
collection, is included in determining net worth.13 
 
The basic issue in evaluating net worth is to determine 
whether or not the claimant's financial resources are 
sufficient to meet the claimant's basic needs without 
assistance from the VA. VA's income-based programs are 
intended to give beneficiaries a minimum level of financial 
security. They are not intended to protect substantial 
assets or build up the beneficiary's estate for the benefit of 
heirs. If a claimant's assets are sufficiently large enough 
that the claimant could live off these assets for a 
reasonable period of time the claim will be denied.14 

 
i. Asset limit. 
 

There is no specific dollar amount designated as 
excessive net worth.15 The rule is that Pension 
Benefits shall be denied when the corpus of the 
estate of the claimant and claimant's spouse are 
such that, when considering annual income, it is 
reasonable that some part of the corpus will be 
consumed for the claimant's maintenance.16 The 
VA considers several factors in determining 

                                                
13

 See 38 C.F.R. §3.275; M21-1MR, Part V, Subpart III, Chapter 1, Section J(67)(b). 

 
14

 See 38 C.F.R. §§3.274, 3.275; M21-1MR, Part V, Subpart III, Chapter 1, Section J(67)(g). 

 
15

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(a). 

 
16

 See 38 C.F.R. §3.274. 

 

https://www.law.cornell.edu/cfr/text/38/3.275
https://www.law.cornell.edu/cfr/text/38/3.274
https://www.law.cornell.edu/cfr/text/38/3.275
https://www.law.cornell.edu/cfr/text/38/3.274
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whether or not a claimant has excessive net worth. 
These include IVAP, family expenses, life 
expectancy, health, and whether or not countable 
assets can easily be converted into cash.17 
 
Many people misstate this rule. Many people 
believe a claimant is allowed to have up to $80,000 
in assets and still qualify for benefits. The 
misunderstanding comes from a rule that if a 
claimant having more than $80,000 in assets 
applies for benefits and gets denied, the VA must 
complete a Corpus of Estate Decision (Form 21-
5427).18 In fact, a claimant can have any amount of 
assets, so long as they are likely to be dissipated 
by medical expenses over the remainder of the 
claimant's lifetime. 
 
Practitioners across the nation provide claimants 
with different advice on what constitutes excessive 
net worth. Some want to see a net worth at the 
$2,000 Medicaid level since VA benefit planning is 
typically employed in conjunction with Medicaid 
planning. Others are comfortable with claimants 
having between $20,000 and $40,000 in assets, 
depending on marital status, at the time of 
application. Still others try to run calculations based 
on IVAP, life expectancy, and number of 
dependents to allow the claimant to keep as much 
net worth as possible. All of these practices are 
correct in their own way, each with their own pros 
and cons. 

 
ii. Assets – countable or exempt. 
 

To properly calculate a claimant's net worth, one 
must know which assets are countable and which 
assets are exempt. Basically, any asset to which 
the claimant (or the claimant's spouse) has a right 
of ownership, including control and the right to 
receive income, are countable, unless specifically 
exempted by the VA. That being said, the VA will 
exempt an otherwise countable asset if that asset 
cannot be converted to cash easily or without 
substantial hardship to the claimant.19 

                                                
17

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(a). 

 
18

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(c). 

 
19

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(f). 
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Exempt assets include the primary residence and a 
reasonable amount of contiguous land, burial 
policies and plans, life insurance with no cash value 
(term insurance), and items of personal property.20 
Assets held in trust may or may not be countable. 
This is discussed below in the following Section.  A 
more detailed list of commonly owned assets and 
their countable/non-countable status is provided in 
Section 6(C)(2)(d). 
 
Other than exempt assets, any asset in which the 
claimant (or the claimant's spouse or dependent 
child residing with the claimant) has not 
relinquished all the rights of ownership, including 
control and the right to receive income, is a 
countable asset. Asset values are divided by the 
number of owners and only the portion owned by 
the claimant or the claimant's spouse is countable. 
One exception to this rule is if a child's name is on 
the asset with the parent and that child resides with 
the parent. In that case, the VA assumes the parent 
has control over the asset and counts that child's 
portion against the claimant. 
 
The VA includes retirement accounts, including 
qualified accounts such as IRAs and 401Ks, in a 
claimant's net worth (in contrast to Kentucky 
Medicaid). The full value of the primary residence is 
included in the net worth calculation if it is 
generating income (being rented). The full value of 
any property held as a life estate is included as 
well. To be clear, the full value of the property, not 
just the value of the life estate, is countable. Again, 
assets held in trust may or may not be countable. 

 
iii. Trust assets. 
 

There are no laws, regulations, or rules on how the 
VA treats trust assets. There are only a few 
reported opinions issued from the VA's Office of 
General Counsel, and some of those conflict with 
others. The best guidance comes from the VA's 
definition of ownership, which includes control or 
the right to income. If the claimant has too much 
control over trust assets, or the right to receive 
income generated by trust assets, the trust's assets 
will most likely be included in the claimant's net 
worth. The VA does not take into consideration who 

                                                
20

 See M21-1MR, Part V, Subpart III, Chapter 1, Section J (67), (71). 
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created the trust, or whose money funded the trust. 
Further, if the terms of the trust are such that the 
trust assets or income can be used by or for the 
benefit of the claimant, then all trust assets and 
income will likely be included in calculating the 
claimant's net worth. 
 
All these rules mean that any assets held in a 
revocable trust of the claimant or someone in the 
claimant's household (i.e., spouse or dependent 
child) will be counted in the claimant's net worth. 
These rules have also resulted in one opinion 
issued from the VA's Office of General Counsel 
stating that the assets of special needs trusts for 
the benefit of a claimant or someone in the 
claimant's household (i.e., spouse or dependent 
child) are included in the calculation of a claimant's 
net worth. The term special needs trust used herein 
is meant broadly, to include any first party, third 
party, pooled, or sole benefit trust. Assets held in 
an irrevocable trust may or may not be included in 
the claimant's net worth, depending on the terms of 
the trust. 

 
iv. Some common assets. 
 

This Section provides a list of commonly seen 
assets and discusses whether they are exempt or 
countable. It bears repeating, even if an asset is 
countable, if it cannot be converted to cash without 
undue hardship (including an excessive loss of 
value), then the VA will exempt the asset. 
 
Primary Residence: The primary residence, 
including a reasonable amount of contiguous land, 
is an exempt asset, unless it is generating income. 
For example, if the primary residence is being 
rented, the full value of the residence is countable 
and the rent is income. What constitutes a 
reasonable amount of land varies. Technically, the 
VA will compare the average lot size of neighboring 
homesteads and exempt that amount of land. 
Often, if the primary residence sits on one parcel 
the entire value of the parcel is excluded. If the 
claimant's primary residence is a mobile home 
sitting on a parcel of land, the mobile home and the 
parcel of land are usually excluded. 
   
Life Estates: The VA includes the full value of the 
property held by a life estate, not just the life estate 
value, in the claimant's net worth. 
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Banking/Brokerage Accounts: Bank accounts 
(checking, savings, money market accounts, CDs) 
and brokerage accounts are countable assets 
because the claimant has full access to the funds. If 
the account is titled in the name of more than one 
person, it may be possible that only a portion of the 
account balance will be included in the calculation 
of the claimant's net worth. 
 
IRAs and Qualified Accounts: IRAs and Qualified 
Accounts are countable. There are two ways to 
deal with these types of assets; they can be 
annuitized or cashed out. Cashing out means 
taking a big tax hit and then having cash (a 
countable asset) to deal with. Annuitizing means 
having the accounts paid out over a period of time. 
There is no requirement by the VA that the 
payments be actuarially sound. Once annuitized, 
the value of the account is exempt, but the 
payments are reported as income. 
 
Annuities: Immediate annuities are not a countable 
asset because they are owned by the annuity 
company. An immediate annuity means the annuity 
is in pay-out status. Payments of principal are being 
made and the entire principal balance is scheduled 
to be paid out. The alternative is a deferred annuity, 
meaning the principal amount is not scheduled to 
be repaid. Deferred annuities may make monthly 
interest payments, but that does not mean they are 
in pay-out status. A deferred annuity is owned by 
the claimant and is convertible to cash. Deferred 
annuities are a countable asset, even if it is a tax-
qualified annuity, such as an Individual Retirement 
Annuity. Aside from the requirement that an annuity 
must be an immediate annuity to be exempt, there 
are no other limitations on the use of annuities. 
They do not have to be actuarially sound or 
irrevocable. Also, the VA does not have to be 
named as a beneficiary. 
 
Life Insurance: Life insurance may or may not be 
countable. Term life insurance, where there is no 
cash value, is not countable. Whole life insurance, 
where there is a cash surrender value, is countable, 
to the extent of the cash surrender value. Dividends 
paid on life insurance policies are countable as 
income, unless they are a return of premium. Life 
insurance can be dealt with by cashing it in, or by 
transferring ownership. 
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Pre-Paid Funerals: Pre-paid funerals are exempt, 
so long as they are actually for burial purposes and 
not simply an investment. 
 
Promissory Notes: Promissory notes of any kind 
are countable assets. In fact, they are both a 
countable asset and an income stream. The 
principal balance counts as part of the claimant's 
net worth and interest is counted as income. There 
is some dispute as to whether or not you can argue 
that a promissory note, if structured correctly, can 
have a principal balance of $0.00. For example, 
some argue that a promissory note that is 
irrevocable, non-assignable, and cannot be 
terminated early has a cash value of $0.00. If the 
VA accepts this argument, then the entire amount 
of the promissory note payments would be counted 
as the claimant's income. Conversely, if the 
principal balance of the promissory note is included 
in the net worth, then only the interest portion of the 
promissory note payment would be counted as the 
claimant's income. 
 
Business Interests: Ownership in a business is a 
countable asset, to the extent of the ownership 
interest. Any salary, partnership draws, or other 
payments from the business are income. For 
example, if a claimant owns 50 percent interest in 
an LLC worth $350,000 and the company pays the 
claimant $1,000 per month, the claimant would 
have a countable asset of $175,000 and $1,000 per 
month in countable income. 
 
Timeshares, Boats, RVs: Recreational items are 
generally countable. However, these are the more 
common types of assets that end up exempt 
because they cannot be easily converted to cash. 
Also, each of these assets could also be exempted 
as the claimant's primary residence. 

 
v. Proposed changes. 
 

On January 23, 2015, the VA published proposed 
changes to the federal regulations regarding net 
worth, asset transfers and income exclusions for 
VA Pension Benefit eligibility. At the time these 
materials were written, the VA was in a "public 
comment" phase of the process for implementing 
the proposed changes.  That comment phase is set 
to end on or about March 24, 2015.  The comment 
phase could be extended. After the comment phase 
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has expired it is impossible to know when the 
proposed changes will take effect. It is a developing 
area. 

 
The following is a summary of more significant 
proposed changes: 
 
Net Worth Limit: the VA is proposing a net worth 
limit equal to the Medicaid community spouse 
resource allowance ("CSRA").  For 2015, the CSRA 
is $119,220.00. 
 
Calculating Net Worth: the VA is proposing to 
include in the net worth calculation one years' worth 
of IVAP. 
 
Decreasing Net Worth: the VA is proposing that a 
claimant's net worth can only be decreased when 
the claimant's assets are spent on basic living 
expenses, such as food, shelter, clothing, 
healthcare, education, or vocational rehabilitation. 
 
Primary Residence:  there is a proposal to limit the 
residential lot area of a primary residence to two 
acres, unless the additional acreage is 
"unmarketable." 
 
Sale of Primary Residence: the VA is proposing to 
exclude the proceeds from the sale of the home as 
income or asset so long as the sale proceeds are 
used to purchase a new primary residence within 
the same calendar year as the sale. 
 
Look-Back Period: the VA is proposing a three-year 
look-back period for review of asset transfers prior 
to the claimant's application. 
 
Penalty for Improper Asset Transfers during Look-
Back Period: the VA proposes using a penalty 
divisor equal to the Aid & Attendance rate for the 
category in which the claimant falls.  Thus, a single 
veteran would be penalized based on the Aid & 
Attendance rate for a single veteran, which is 
$1,789 per month for 2015.  A veteran with one 
dependent, aka a married veteran, would be 
penalized based on the Aid & Attendance rate of 
$2,121 per month, for 2015.  A surviving spouse 
would be penalized based the $1,149 rate per 
month, for 2015.  The penalty duration is limited to 
ten years. The penalty begins running the first 
month after the gift was made.  If multiple gifts are 
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made, the penalty begins running the first month 
after the last gift was made. 
 
Assets Transfers Subject to the Penalty: the VA is 
proposing that the penalty will only apply to 
"covered assets," which is defined as an asset that 
"was part of the claimant's net worth, was 
transferred for less than fair market value, and if not 
transferred, would have caused or partially caused 
the claimant's net worth to exceed the net worth 
limit…." 
 
Penalty for Annuity Purchased: the VA is proposing 
to define the term annuity as, "a financial 
instrument that provides income over a defined 
period of time for an initial payment of principal."  
The VA proposes penalizing the amount of money 
transferred to an annuity. 
 
Penalty for Transfers to Trusts: the VA proposes to 
define the term trust as, "a legal arrangement by 
which an individual (the grantor) transfers property 
to an individual or entity (the trustee), who 
manages the property according to the terms of the 
trust, whether for the grantor's own benefit or for 
the benefit of another individual."  The VA proposes 
penalizing the amount of money transferred to a 
trust. The VA is creating an exemption if the 
claimant transfers money to a trust for the benefit of 
a child that has been rated by the VA as incapable 
of self-support, so long as there is no way the 
money in the trust can benefit the claimant or the 
claimant's spouse. 
 
Curing: the proposed VA penalty will be 
recalculated if the transferred assets are returned 
prior to the date of the claim, or within thirty days of 
the date of the claim. 

 
E. Marital Status 

 
A claimant applying for the Improved Pension must disclose to the VA 
whether or not he or she is married since the VA defines a claimant's net 
worth and income as household net worth and household income. A 
claimant applying for the Improved Death Pension must prove that he or 
she is the surviving spouse of the veteran upon whose service the 
pension benefit is being sought. In both cases, one must determine if the 
claimant's marriage is valid under Title 38 of the U.S. Code, Title 38 of the 
Code of Federal Regulations, or the VA's administrative rules.  

 
  

https://www.law.cornell.edu/uscode/text/38
https://www.law.cornell.edu/cfr/text/38
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1. What is a "marriage?" 
 
  The VA recognizes marriages that are "valid ... according to the 

law of the place where the parties resided at the time of the 
marriage or the law of the place where the parties resided when 
the right to benefits accrued."21 This law has been around for a 
while and has been used by individuals in common law marriages 
to expand the definition of "surviving spouse" for purposes of the 
Improved Death Pension. Since the repeal of the Defense of 
Marriage Act in 2013, it is now being used to expand the definition 
of "surviving spouse" even further. This will be discussed in more 
detail below. It is unclear if this law expands the definition of 
"spouse" within the meaning of the Improved Pensions net worth 
and income requirements. 

 
2. Who is a "spouse" for Improved Pension purposes? 
 
  Under VA laws and rules, a spouse is a person of the opposite 

sex whose marriage meets the requirements of 38 C.F.R. 
§3.1(j).22 Claimants that are still legally married but estranged in 
some way from their spouse must wade carefully. It is possible 
that the claimant will have to report the net worth and income of 
his or her spouse as part of his or her household net worth and 
income, even if the spouse is not residing with the veteran. Since 
the VA does review tax returns filed by benefit recipients with the 
IRS, anyone filing tax returns as a married individual can get 
trapped by the VA if their claim is filed as an unmarried individual. 
Claimants in common law and same-sex marriages must also 
wade carefully. It seems only fair that claimants seeking the 
Improved Pension should have to include their common law or 
same-sex spouse as part of their household net worth and income 
if that common law or same-sex spouse is going to seek the 
Improved Death Pension as a surviving spouse. 

 
3. Who is a surviving spouse for Improved Death Pension purposes? 
 
  There are numerous ways that an individual can be the surviving 

spouse of a veteran and seek the Improved Death Pension. In 
fact, one can be divorced or estranged from the veteran and still 
receive benefits. Even if the marriage was technically invalid due 
to some legal technicality, the individual may still be recognized as 
a surviving spouse. 

 
  A surviving spouse is defined as a person of the opposite sex 

whose marriage meets the requirements of 38 C.F.R. §3.1(j):23 

                                                
21

 See 38 U.S.C. §103(c). See also 38 C.F.R. §3.1(j). 

 
22

 See 38 U.S.C. §101(31) and 38 C.F.R. §3.50(a). 

 
23

 See 38 U.S.C. §101(3); 38 C.F.R. §§3.50(b), 3.52, and 3.55. 

https://www.law.cornell.edu/cfr/text/38/3.1
https://www.law.cornell.edu/cfr/text/38/3.1
https://www.law.cornell.edu/cfr/text/38/3.1
https://www.law.cornell.edu/uscode/text/38/103
https://www.law.cornell.edu/cfr/text/38/3.1
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/cfr/text/38/3.50
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/cfr/text/38/3.50
https://www.law.cornell.edu/cfr/text/38/3.52
https://www.law.cornell.edu/cfr/text/38/3.55
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1) Who was married to the veteran for at least one year 
prior to the veteran's death or who was married to the 
veteran for less than one year and the couple bore a child 
at any time during their relationship (even pre-marriage); 
 
2) Who lived with the veteran continuously from the date of 
the marriage to the veteran's death or, if there was not 
continuous cohabitation, the separation was due to the 
veteran's misconduct or was obtained by the veteran 
without any fault of the surviving spouse; and 
 
3) Who has not remarried or lived with and held himself or 
herself out to be the spouse of another person, unless 
certain requirements are met. 

 
  Clearly, the question of who is and who is not a surviving spouse 

is not black and white. A spouse that leaves the marital home or 
obtains a divorce due to abuse by the veteran may still qualify as 
a surviving spouse. A spouse that remarries may still qualify as a 
surviving spouse if the marriage is void or annulled. If certain 
dates and timelines are met, a spouse that remarries may still 
qualify as a surviving spouse if the remarriage ended due to the 
death of the new spouse. 

  
  Many claimants utilize 38 U.S.C.A. §103(c) in order to expand the 

definition of surviving spouse beyond 38 U.S.C.A. §101(3). 
Initially, the statute was used by spouses in common law 
marriages. With the repeal of the Defense of Marriage Act in 2013, 
it is now being used to include same-sex spouses, even though 
that conflicts with the clear language of 38 U.S.C.A. §101(31) 
defining a surviving spouse as a person of the opposite sex. The 
VA appears to be ignoring the conflict. 

 
  38 U.S.C.A. §103(c) does not mean that all marriages are treated 

equally before the VA. For the marriage to be recognized, the 
couple must have resided in a state that recognized same-sex 
marriage at the time they were married (regardless of where they 
live at the time the claim is filed) OR reside in a state that 
recognizes same-sex marriage at the time the application for 
Improved Death Pension benefits is made (regardless of where 
they resided when they were married). If a surviving spouse can 
meet one of those criteria, and assuming all other eligibility 
requirements are met, the surviving spouse of a same-sex 
marriage can obtain Improved Death Pension benefits. If neither 
are met, the marriage is not recognized. For example, the 
surviving spouse of a same-sex couple that resided in Kentucky at 
the time of their marriage and continues to reside in Kentucky will 
not be eligible for the Improved Death Pension. 

 
  Accredited attorneys and agents operating in this area of law must 

be cognizant of the law of each state regarding same-sex 

https://www.law.cornell.edu/uscode/text/38/103
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/uscode/text/38/103
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marriage. If a resident of Kentucky wants to file a claim for the 
Improved Death Pension and was in a same-sex marriage, the 
accredited agent or attorney must confirm where the couple 
resided at the time of their marriage. 

 
F. Representing Claimants; Charging Fees 

 
The moment an individual expresses an intention to file for any VA 
benefit, such as Pension Benefits, that individual becomes a claimant. 
Prior to an individual becoming a claimant, he or she is a prospective 
claimant. Anyone can educate and provide consultation services, 
including document review, to a prospective claimant. A prospective 
claimant may be charged for services, including estate planning services. 
 
Once the individual becomes a claimant, no one may act as a 
representative of a claimant in the preparation, presentation and 
prosecution of a VA claim without first becoming accredited by the VA. 
Accreditation is discussed in further detail below. There is only one 
exception to this rule. An individual may assist another individual, such as 
a family member, with the filing of his or her claim. However, that 
individual may only do this once; he or she cannot assist multiple family 
members. 
 
From the time an individual becomes a "claimant," no representative may 
charge a fee to the claimant until the claimant files a Notice of 
Disagreement (NOD) with the VA. An interested party includes a family 
member of the claimant as well as any third party that may have a 
financial interest in the outcome of the claim (such as an in-home care 
provider or a residential facility). Putting all the subtle rules together, this 
means no one may charge an individual for the preparation, presentment, 
and prosecution of a claim once that individual or interested party 
expresses his or her intention to file for VA benefits, until such time as the 
claimant files a NOD. It is the general understanding of VA planners 
acting as representatives that the moment a client expresses an intention 
to file for benefits all fees stop, including VA-related estate planning fees. 
 
Once a claimant files an NOD to appeal an unfavorable Decision Letter 
from the VA, a representative, including attorneys, may charge a fee. An 
interesting feature of VA benefits is that it is not necessary for the VA to 
deny the claim in order for an NOD to be filed. Since benefit amounts vary 
depending on the claimant's IVAP, some claimants appeal the award of a 
decreased benefit based on the belief he or she should be awarded a 
larger benefit amount. 
 
The fee charged for representation during the appeal process must be 
reasonable and must be approved by the VA. There must be a fee 
agreement in place. The fee agreement can cover any and all 
representation of the claimant, from the initial application through all 
appeals, or it can cover only certain portions of the claim procedure. Any 
fee agreement for representation before the VA, meaning the initial claim, 
any reconsideration, the DRO review and the BVA review, must be 
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submitted to the VA for approval. Any fee agreement limited to 
representation outside the VA, such as in the Court of Appeals, Federal 
Circuit, and/or the Supreme Court, does not have to be submitted to the 
VA for approval. 
 
Procedurally, in order for a claimant to have a representative, the 
claimant must file a VA Form 21-22 or 21-22a. When a representative is 
appointed via VA Form 21-22 or 21-22a, the representative must submit 
his or her fee agreement to the VA. Technically, even if the fee 
agreement states that the representation is for free, the fee agreement is 
to be submitted to the VA. The fee agreement should be submitted to the 
VA's Office of General Counsel (OGC), either by mail (Office of the 
General Counsel (022D), 810 Vermont Avenue, NW, Washington, D.C. 
20420), or via e-mail (mailto:feeagreements.ogc@va.gov), within thirty 
days of the signing of the fee agreement. A copy must also be submitted 
to the VA office deciding the claim if the terms of the agreement provide 
for direct payment of the fee out of any past-due benefits. If you want the 
fee direct deposited, Form SF 3881, ACH Vendor/Miscellaneous Payment 
Enrollment Form, should be sent to the local VARO overseeing the claim. 

 
Accreditation: 

 
Accreditation is obtained through the VA's Office of General Counsel 
(OGC). Detailed information about accreditation can be found at the 
OGC's Web site (http://www.va.gov/ogc), which is accessed through the 
VA Web site (http://www.va.gov). A person seeking accreditation must file 
either VA Form 21 or VA Form 21a, depending on who is seeking 
accreditation. The OGC separates applicants into one of three categories. 
Each category has its own rules for obtaining accreditation. The first 
category contains people who are representatives of a Veteran Service 
Organization (VSO). These individuals file VA Form 21. The OGC will 
accredit individuals recommended by a VSO. Once accredited, the 
individual is allowed to represent claimants on behalf of the VSO. 
 
The second category of applicants is licensed attorneys. They file VA 
Form 21a. The attorney uses this form to prove that he or she is of good 
character and reputation, is qualified to render valuable assistance to 
claimants, and is otherwise qualified to advise and assist claimants in the 
preparation, presentation and prosecution of their claims. VA Form 21a 
asks for the attorney's state license information, for three character 
witnesses, and for some other information. 
 
The final category of accreditation applicants is everyone else. If an 
individual is not going to represent claimants through a VSO and is not an 
attorney, he or she is a non-attorney representative. He or she will file VA 
Form 21a in order to establish that he or she is of good moral character 
and reputation. The applicant must also take a written test, scoring 75 
percent or higher. 
 
Once accredited, the representative has twelve months to obtain at least 
three hours of continuing education on veterans benefits. The 

http://www.va.gov/ogc
http://www.va.gov/
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representative must obtain an additional three hours of continuing 
education no later than three years after the date of initial accreditation. 
After that, the representative must obtain an additional three hours of 
continuing education every two years. All continuing education must be 
approved by the OGC to qualify. 

 
III. STRUCTURING ASSETS FOR VA BENEFIT ELIGIBILITY 
 

When an opportunity to perform asset protection planning arises, one of the most 
important steps to take is identifying all of the claimant's household assets.  This 
is not as simple as it sounds.  Clients often forget to mention their life insurance.  
This author has even had clients forget about the stock certificates held in a safe 
deposit box.  Other times, you are working with a power of attorney, typically a 
child, who is just starting to handle financial affairs for his or her parent and does 
not know the information. 
 
Once the assets are identified a plan can be developed to best deal with those 
assets. There are many tools that can be used to protect assets and a plan 
typically pulls together several of those tools.  A typical process for this author is 
to: 

 
1. Determine the appropriate amount of assets the claimant will 

retain in his or her name and then identify which assets will be 
retained; 

 
2. Identify appropriate spending, such as purchasing a new car, pre-

paying a funeral, making repairs or upgrades to the home, or 
purchasing a new home; 

 
3. Determine whether some assets, including but not limited to an 

IRA, 401k, or other tax qualified retirement fund, should be 
converted into an income stream and devise the best method for 
doing so; and 

 
4. Transfer the remaining assets out of the claimant's name 

(generally referred to as gifting) and devise the best method for 
doing so. 

 
Following is a discussion of a few of these steps in more detail. 

 
IMPORTANT NOTE: PROPOSED RULE CHANGES 
 
Be sure and read the VA eligibility materials above for a discussion on the VA 
regulation changes proposed by the VA on January 23, 2015.  Among other 
things, the new rules will impose a look-back period, a penalty for asset transfers, 
and new net worth limits. 

 
A. Converting Assets into an Income Stream 
 

It is very common for an elder client to strongly disfavor giving away or 
spending their money. Many come from the depression era, and saving 
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money is just in their blood.  This can limit the ability to perform certain 
types of asset planning, such as converting excess assets into non-
countable assets (buying a larger home or a fancy new car).  Another 
planning tool to consider is converting the money into a carefully 
calculated income stream that allows the money to flow back to them.  
There are a couple ways to accomplish this, including the excess net 
worth to purchase an immediate annuity or to make a loan to a trusted 
individual. 

 
1. Purchasing an immediate annuity. 
 

To use an oversimplified explanation, an annuity is a contract 
between the individual purchasing the annuity and an annuity 
company. Under the contract, the purchaser agrees to pay a 
certain amount of money over to the annuity company. In 
exchange, the annuity company holds and invests the money and 
then returns the money to the purchaser at some point in the 
future. How much money is used to purchase the annuity and how 
that money is paid to the annuity company, i.e. the premium(s), 
varies per the terms of the contract. How often the annuity 
company makes payments and how much varies depending on 
the terms of the contract.   
 
All annuities fall into one of two categories:  immediate or 
deferred. The VA has no specific rules governing whether or not 
an annuity is included in a claimant's net worth determination.  
The use of an annuity for asset planning utilizes the VA's rule that 
the cash value of assets is counted in a claimant's net worth.  
Therefore, only an immediate annuity with zero cash value will 
work for this technique. All deferred annuities have a cash 
surrender value.  Also, in order for this technique to work the client 
needs to make a one-time payment to the annuity company in 
order to reduce his/her net worth all at one time. Thus, the 
immediate annuity must be paid for with a single premium 
payment.  
 
Based on these considerations, only a single premium immediate 
annuity ("SPIA") can be used. The claimant makes a one-time 
payment to the annuity company, and the annuity company 
immediately begins making monthly payments back to the 
claimant.  These monthly payments are considered income for VA 
eligibility purposes and must be included when looking at the 
income requirements for Pension Benefit eligibility. Thus, the 
payments must be calculated very carefully. 
 
Currently, there are no other rules regarding the use of annuities 
for obtaining eligibility for the Pension Benefit.  The annuity does 
not have to be actuarially sound.  Technically there is no rule that 
the annuity has to be non-assignable, although they usually are in 
order to ensure a cash value of $0.00.  Best of all, the potential 
claimant does not have to name the VA as the first beneficiary.  
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But, these annuities must be used with caution because they are 
usually not Medicaid compliant (although they could be), and if the 
proper SPIA product is not used can create significant Medicaid 
eligibility problems.   
 
Generally speaking, this author only utilizes a SPIA for the 
purpose of dealing with qualified retirement accounts, such as an 
IRA.  Unlike Kentucky Medicaid, the VA counts IRAs in a potential 
claimant's net worth.  If it is not possible for the potential claimant 
to keep the IRA as-is when asset planning is performed there are 
two options for dealing with the IRA.  It can either be cashed out, 
which creates a taxable event for the IRA owner, or it can be 
converted into a tax qualified SPIA, which does not create a 
taxable event.  The annuity payments back to the annuity owner 
are taxable income, but it is common to make those payments as 
small as possible. 
 
It is important to note that the tax qualified SPIA has a zero cash 
value, therefore there are no required minimum distributions.  That 
being said, it is perfectly acceptable to use non-tax qualified funds 
to fund a SPIA if the claimant needs the additional income.  For 
example, if the claimant's income is $2,500 per month and the 
assisted living facility costs $4,500 per month, the claimant can 
purchase a SPIA, with or without tax qualified funds, that pays up 
to $2,000 per month and still be eligible for the VA pension 
benefit. 
 
To summarize, the benefits of SPIA in VA planning are numerous.  
First, it prevents cashing in the IRA.  Second it allows strict control 
of the spending of that money.  Generally speaking, tax qualified 
funds should be the last money spent because of the Medicaid 
protection afforded to such accounts.  By strictly controlling the 
income stream, another benefit of SPIAs, the money in this 
account can last as long as possible and be taxed as little as 
possible.  Finally, the SPIA allows the senior to retain ownership 
of the funds rather than having to gift them, thereby preventing a 
Medicaid penalty. 

 
2. Making a loan to a trusted individual. 
 

Another way to turn excess countable assets into an income 
stream is to loan the excess assets pursuant to a promissory note.  
The concept is very similar to the use of an annuity. If the 
promissory note is set up correctly the potential claimant's net 
worth is reduced by making a large, one-time lump payment to an 
individual.  The individual receiving the loan then makes monthly 
payments back to the potential claimant.  Those payments count 
as income against the potential claimant for Pension Benefit 
eligibility purposes.   
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Just like with annuities, the VA has no specific rules governing 
whether or not a promissory note is included in a claimant's net 
worth. It simply requires that the cash value of the note be 
included in the net worth determination. Therefore, the promissory 
note must be designed to have a cash value of $0.00.  To do this, 
the promissory note must be non-assignable so that a third party 
cannot purchase the note. Also, the promissory note must be 
irrevocable so that the potential claimant cannot get his/her money 
back, except through the monthly payments.   
 
There are no other rules regarding the use of promissory notes for 
obtaining eligibility for the Pension Benefit.  The note does not 
have to be actuarially sound.  The note does not have to name the 
VA as the first beneficiary. And, while these notes are not 
Medicaid compliant and can create Medicaid eligibility problems, 
because the money has stayed in the hands of a trusted 
individual, such as a child, it is, generally speaking, easier and 
less expensive to cure those problems, oftentimes converting the 
original promissory note into a Medicaid Compliant Promissory 
Note. 
 
Some practitioners prefer a promissory note as opposed to an 
annuity because the loan is often made to a trusted individual, 
such as a child.  This keeps the money, and the risk/benefit of 
investing the money, within the family.  As mentioned above, it 
also makes it easier to repair Medicaid eligibility problems caused 
by the note.  Other practitioners view the promissory note as 
riskier than an annuity because of the concern that the trusted 
individual will invest the money poorly, pass away, get divorced, or 
declare bankruptcy.  Also, it is not possible to loan tax qualified 
retirement funds and retain the tax qualified status, therefore, only 
non-tax qualified retirement funds can be used to make such a 
loan. 

 
B. Gifting Excess Assets 

 
The Pension Benefit is a needs-based benefit, hence the net worth 
limitations. With the absence of a prohibited transfer rule, look-back 
period, penalty calculation, and estate recovery program, transferring an 
asset to another individual without receiving adequate compensation for 
that asset (aka, gifting) is one of the main techniques for obtaining 
eligibility for the Pension Benefit. Gifting can be done partially or 
completely. Gifting can be done outright or by utilizing a trust.  There are 
pros and cons to each, most of which do not specifically relate to Pension 
Benefit issues but rather to Medicaid eligibility, taxes, estate settlement, 
family law, and family dynamics. 

 
1. Outright gifting. 
 

An outright gift is made when a claimant gives ownership of an 
asset to an individual or individuals in fee.  The gift is outright 
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because the claimant gives up all control over and interest in the 
transferred asset.  An asset can be gifted outright in whole or in 
part. Common examples of outright gifting in whole include: 1) 
writing a child a check in order to empty a checking account; 2) 
executing transfer paperwork to transfer ownership of all stocks; 
or 3) purchasing goods or services for another individual. 
 
Partial gifting must be performed carefully and greatly depends on 
the asset involved.  Following is a discussion of a couple common 
partial gifting strategies: 
 
Life Estates: A life estate in elder law occurs when the owner of 
real estate deeds the real estate to another, but within that deed 
retains the rights to that real estate for the remainder of his/her 
life.  If the real estate subject to the life estate is the primary home, 
then the life estate is irrelevant for VA Pension Benefit eligibility 
purposes because the claimant's primary home is exempt.  
However, if the real estate subject to the life estate is not the 
primary home, then the life estate is an ineffective asset transfer 
for eligibility purposes.24  The entire value of the real estate, not 
just the value of the life estate, is included in the claimant's net 
worth. In the eyes of the VA, the individual has not given up 
control of the asset. 
 
Adding Names to an Account: Adding multiple names to a bank or 
other financial account will reduce the claimant's net worth, so 
long as the individual(s) added is not the claimant's dependent(s) 
and does not live in the same household as the claimant.  The VA 
divides the value of the asset equally among the number of 
owners and then includes the value attributable to the claimant, to 
the claimant's dependents (including a spouse), and to any 
individual living in the claimant's household in the claimant's net 
worth.   

 
2. Gifting into trust. 
 

In contrast to gifting an asset to an individual in fee, a claimant 
can make gifts via trust utilizing a written document called a trust 
agreement.  The trust agreement is nothing more than a contract 
between the person creating the trust (the grantor) and the person 
that will administer the trust (the trustee).  The assets owned by 
the trust must be used for the benefit of the beneficiaries. In 
general trust planning, the senior can be the grantor, trustee, and 
beneficiary, or not.  For asset protection planning to work in the 
context of VA benefits, the senior is the grantor, but is never the 
trustee or a beneficiary. Most often a responsible child or 
combination of children is/are the trustee and some or all of the 
children are beneficiaries. The trust agreement instructs the 

                                                
24

 M21-1MR, Part V, Subpart iii, Chapter 1, Section I.65.h. 
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trustee as to when assets or income can leave the trust and to 
which beneficiaries the asset or income can go. 
 
The optimum drafting details for a trust to work in the context of 
elder law is a topic covered by Ms. Valerie Peterson during today's 
seminar, and I encourage you to read her materials.  These 
materials will not discuss drafting details, but rather the benefits of 
utilizing a properly drafted trust. 

 
3. Comparing outright gifting versus gifting into trust. 
 

Planners that utilize outright gifting generally do so because it is 
seen as clean and simple.  It is viewed as clean because if the VA 
asks about a transferred asset, the claimant can state the asset 
was gifted to another individual free and clear with no strings 
attached.  There is nothing further for the VA to investigate.  If the 
gift was made to the trust the VA will want to review the trust, 
which delays the processing of the claim.  Outright gifting is seen 
as simple because it is easy for people, both clients and VA 
workers, to understand.  A planner can easily state to a client, 
"Give your money away and apply for the VA."   
 
Planners that utilize asset protection trusts do so because there is 
more to protecting assets than just obtaining the VA Pension 
Benefit to help stretch the claimant's assets.  Assets need to be 
protected from tax laws, dissent and distribution laws, and 
unforeseen life events of other family members, such as death, 
divorce and bankruptcy.  Utilizing an asset protection trust also 
allows the claimant to retain some say in how the assets in the 
trust are utilized, as set forth in the trust agreement.  These 
materials will discuss these issues in more detail, but these 
additional benefits must be designed and drafted into the trust by 
the planner. Therefore, an understanding of trust design and 
drafting, not just knowledge of the VA eligibility rules, is important. 
 
Some common benefits achieved by gifting into trust include: 

 
Preservation of §121 Exclusion of Capital Gains on the Sale of the 
Primary Residence: Section 121 of the Internal Revenue Code 
(Tax Code) creates an exclusion from capital gains tax of up to 
$250,000 of capital gain on the taxpayer's principal residence 
when it is sold if the taxpayer owned and lived in it at least two of 
the five years before the sale (only one of the five years if the 
homeowner had to move to a nursing home). If there are two 
qualifying co-owners, they can each exclude $250,000 of gain 
upon sale in each circumstance. This is a valuable benefit that has 
been in the Tax Code since 1997.  A trust can preserve this 
benefit if it is a "complete grantor trust" – a grantor trust as to both 
income and principal. On the other hand, a residence gifted 
outright to someone and then sold by the successor would need to 
qualify for the §121 exclusion based on the ownership of the 

https://www.law.cornell.edu/uscode/text/26/121
https://www.law.cornell.edu/uscode/text/26/121
https://www.law.cornell.edu/uscode/text/26/121
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donee to avoid capital gains in excess of the adjusted cost basis 
of the donor.  It is not unusual for some seniors to have owned 
their home for many decades with a significant amount of 
appreciation in value having occurred since then. 
 
Example: Mom and Dad give Son and Daughter their home.  Mom 
and Dad bought the home for $80,000.  A few years later Dad 
passes away and Mom moves into assisted living. Son and 
Daughter sell the now empty home for $195,000 to help pay for 
Mom's assisted living. Because of the outright gift, Son and 
Daughter will have to pay capital gains tax on $115,000 ($195,000 
minus $80,000).  If their capital gains tax rate is 15 percent the 
taxes owed would be $17,250.  If the house had been deeded to a 
properly drafted asset protection trust Mom would have still be 
considered the owner for §121 purposes and $0.00 would be 
owed in capital gains tax. 
 
It is common for an elder law attorney to design an asset 
protection trust to hold the primary residence and nothing else.  
This trust can be an intentionally defective grantor trust for tax 
purposes, thereby preserving the capital gain exemption if the 
home is sold, while keeping the home out of the claimant's net 
worth for VA benefit purposes if the home were sold.  Since the 
primary residence, while used as a primary residence, is an 
exempt asset under VA rules and does not generate income, it is 
okay for this trust to be taxed as if the senior still owns it.  If the 
real estate is sold or rented, then the trust terms can dictate new 
rules. 

 
Preservation of the §1014 Step-Up in Basis at Death: When an 
appreciated asset is included in a decedent's taxable estate for 
the federal estate tax purposes, it receives step-up in basis to the 
date of death value under §1014 of the Tax Code.  When assets 
are gifted, the individual receiving the gift takes the basis of the 
person giving the gift, called "pass through basis." For highly 
appreciated assets, such as the donor's home or stocks that he or 
she owned for a long time, obtaining step-up of basis can be a 
significant benefit for minimizing or eliminating capital gains tax 
when the individual inheriting the asset later sells the asset. 
 
The benefit of step-up in basis is forfeited by outright gifting.  
However, a provision in an irrevocable trust that pulls the property 
back into the taxable estate of the settlor upon the death of the 
settlor can preserve step-up of basis for benefit of those inheriting 
the property.  With the amount of assets that can pass free of 
federal estate tax being well beyond the value of most Medicaid 
planning client's estates, estate inclusion and step-up of basis is 
generally a great benefit to design into trust, without any actual tax 
liability.  A Limited Power of Appointment retained by the settlor 
and/or other retained powers can accomplish this.   
 

https://www.law.cornell.edu/uscode/text/26/121
https://www.law.cornell.edu/uscode/text/26/1014
https://www.law.cornell.edu/uscode/text/26/1014
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Example: Mom and Dad give Son and Daughter their home.  Mom 
and Dad bought the home for $80,000.  A few years later Mom 
and Dad pass away.  At the time of their passing the home is 
valued at $195,000.  Son and Daughter sell the home two years 
after Mom and Dad's death for $205,000.  Because of the outright 
gift, Son and Daughter will have to pay capital gains tax on 
$125,000 ($205,000 minus $80,000).  If their capital gains tax rate 
is 15 percent the taxes owed would be $18,750.  If the house had 
been deeded to a properly drafted asset protection trust before 
Mom and Dad's death, the home would receive the §1014 step up 
in basis to $195,000 and $1,500.00 would be owed in capital 
gains tax ($205,000 minus $195,000 = $10,000 times 15 percent). 
 
Ability to Delay or Even Avoid Filing a Gift Tax Return: When a gift 
is made outright, free of trust, the gift is a completed gift.  If the gift 
exceeds the annual gift tax exclusion a gift tax return must be 
filed.  Typically there is no gift tax due because the gift falls within 
the $5 million (adjustable for inflation) lifetime gift tax exclusion, 
but the return is due nonetheless. 
 
Due to a split of authority within the IRS, gifts made to an 
irrevocable trust may or may not require the filing of a gift tax 
return.  It depends on how the trust is drafted.  It is possible to 
draft the trust so that the gift tax return is due at the time the trust 
is funded.  However, it is also possible to draft the trust so that the 
gift to the trust is "incomplete" for gift tax purposes when the trust 
is funded so that no gift tax return is due at that time.  The gift 
does not become complete until trust principal (not income) is 
distributed out of the trust and to a beneficiary. At that time, 
depending on the amount of trust principal distributed during that 
year and the number of individuals receiving the distribution, the 
now completed gift may fall within the annual gift tax exclusion so 
that no tax return is owed.  However, if the distribution exceeds 
the annual gift tax exclusion, then a gift tax return must be filed.  
Again, there is likely no gift tax owed because the gift amount falls 
within the lifetime gift tax exclusion. 

 
Ability to Control Which Beneficiaries Inherit: A properly drafted 
asset protection trust gives the claimant an ability to move the 
assets around as circumstances dictate.  These contingency plans 
can be drafted into the trust agreement.   
 
Ability to Change Beneficiaries: There are two common 
occurrences that result in a client desiring to change their 
beneficiaries. The first is upon death. There may be children 
capable of assisting the client with money while the client is alive, 
but ultimately the client wants all his/her children to share the 
wealth upon death.  A trust can set different beneficiaries during 
the client's lifetime and after the client's death.  The second is 
when a beneficiary misbehaves. A properly drafted trust can 
accomplish that through the inclusion of a retained limited power 

https://www.law.cornell.edu/uscode/text/26/1014
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of appointment, also referred to as a special power of 
appointment.  A limited power of appointment gives the person 
creating the trust the ability to change who inherits the money 
after he/she passes away. 
 
Protection from Beneficiary's Future Creditors: A central benefit of 
gifting to a trust is to protect gifted assets from the creditors and 
predators of the beneficiaries.  This is accomplished in a couple of 
ways.  One is a spendthrift provision – a special provision in the 
trust that makes the trust assets not subject to attachment, 
foreclosure, garnishment, or a laundry list of undesirable actions 
by creditors of the beneficiaries.   
 
Ability to Select Who Pays Income Tax: Income tax considerations 
are very important to families, particularly beneficiaries.  There are 
many reasons a particular beneficiary would not want additional 
income reported on his/her income tax return. With outright gifting, 
the individual receiving the gifted asset will be responsible for 
paying tax on any income generated by that asset. If the individual 
does not want additional income tax liability he or she can either 
not receive the asset or will be forced to hold the investment in a 
way that does not generate income. 
 
Gifting to a properly designed trust can give the trustee freedom to 
choose how best to invest the gifted assets and gives flexibility as 
to who pays the income tax derived from those assets.  A trust 
can be designed so that the grantor pays the income tax (which 
you may or may not want in VA planning), the trust pays the tax, 
or any one or more beneficiaries pay the tax.   Drafting the trust to 
meet the family's desires requires an understanding of the 
difference between grantor trusts and non-grantor trusts.  Further, 
if dealing with a non-grantor trust, it requires an understanding of 
the difference between simple and complex trusts.   
 
Ability to Preserve a Beneficiary's Medicaid or SSI Eligibility: If a 
claimant gifts assets outright to someone who is disabled and 
receiving means-based government benefits, such as Medicaid or 
SSI, the disabled individual could lose his or her benefit.  When 
that happens, the disabled individual then has to create a "self-
settled special needs trust" in order to gain eligibility back.  Such 
trusts must contain a "payback" provision stating that, upon the 
death of the disabled beneficiary, any remaining trust assets must 
be paid to the state, up to full amount of the Medicaid benefits 
received by the beneficiary, and only after the state is reimbursed 
may any excess pass to other beneficiaries. 

 
A better option is for the gift or bequest to be made in an 
irrevocable special needs trust for benefit of the disabled 
individual, so the gift or bequest will be managed to enhance the 
living conditions of the disabled beneficiary by paying for things 
that the governmental benefits do not pay for. These 
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"supplemental needs trusts" are not required to contain a 
"payback" provision. 

 
4. Ineffective asset transfers. 
 
 Identifying asset transfers that are ineffective first requires 

knowing what the client was trying to achieve.  These materials 
are going to discuss asset transfers that are ineffective, or may be 
ineffective, for the purpose of obtaining VA Pension benefits.  
There are also many traditional estate planning techniques (power 
of attorney documents, prenuptial agreements, A/B planning, Wills 
that include special needs trust language, etc.) that can impact the 
ability to transfer assets for the purpose of obtaining VA Pension 
benefits.  

 
a. Limiting gifts to the annual exclusion. 
 

In 2015, an individual can give up to $14,000 to another 
individual without having to tell the IRS about it and without 
utilizing any of the $5 million (index for inflation) lifetime gift 
tax exemption. Without a look-back period, this means 
claimants can give $14,000 to an unlimited number of 
people without telling the IRS or the VA.  If the claimant is 
married the spouse can also give $14,000 to an unlimited 
number of people without telling the IRS or the VA.  
However, often the claimant's household net worth is too 
large to make these limited gifts effective for VA pension 
benefit planning.  Gifting should be done in one large sum, 
not a little bit at a time. 

 
b. Life estates. 
 

Under VA rules, giving assets away while retaining a life 
estate does not reduce a claimant's net worth.  In the eyes 
of the VA the claimant still retains control over the asset.  If 
the life estate is retained over a primary residence, the life 
estate is exempt simply because the primary residence is 
exempt. However, if that residence is sold, meaning the life 
estate is sold, then the claimant has countable cash 
instead of an exempt life estate and, depending on how 
much is received, can lose the VA benefit.  

 
c. Re-Titling assets among spouses. 
 

The VA will look at all household assets when determining 
a claimant's net worth. Household is defined as the 
claimant and the claimant's dependents. A spouse is 
considered a dependent.  It does not matter who holds title 
to the assets; if title is held by the claimant or a member of 
the claimant's household, the asset will be included in the 
claimant's net worth, unless it is an excluded asset. 



99 
 

 
d. Re-titling assets among others living in the home. 
 

Under VA rules, a gift or property made by an individual to 
a relative residing in the same household will not be 
recognized as reducing claimant's net worth.  It does not 
matter whether the individual receiving the gift is a 
dependent or not.  In the eyes of the VA the claimant has 
not given up control of the asset.   

 
e. Transfers to a revocable trust. 
 

It is very common to meet with families that already have 
an estate plan in place that includes a revocable living 
trust. The family will often state that the assets are 
"protected" because they are in a trust. Unfortunately, if the 
claimant and/or spouse created a revocable living trust the 
assets in that trust will be included in the claimant's net 
worth. 

 
f. Naming the claimant or claimant's spouse as a trust 

beneficiary. 
 

Sometimes planners will perform a two-step gifting process 
wherein the claimant gifts assets outright to someone and 
then that individual gifts the assets to a trust.  The trust 
then names the claimant (or the claimant's dependent, 
such as a spouse) as a beneficiary.  In the context of VA 
pension planning, this does not work, even if the trust is 
irrevocable.  The VA is very clear that a right to income 
from an asset (such as being named an income 
beneficiary) will cause that asset to be included in the net 
worth determination.  Also, a right to use assets from the 
trust for the benefit of the claimant or a dependent (such 
as being named a beneficiary of trust principal) will cause 
the asset to be included in the net worth determination.   

 
IV.   BASIC KENTUCKY MEDICAID RULES 
 

A.  What is Medicaid? 
 

Medicaid is a joint federal-state program designed to provide health care 
to low-income, aged or disabled persons. It is considered an entitlement 
program. An entitlement program is a means-tested public assistance 
program that allows a person to receive benefits if his circumstances, 
such as medical condition, income and assets, meet certain guidelines. 
The Kentucky Medicaid headquarters can be reached at: 
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  Kentucky Cabinet for Health and Family Services 
  Department for Medicaid Services 
  275 East Main St. 
  Frankfort, KY 40621 
 
The Kentucky Medicaid website can be found at: http://chfs.ky.gov/dms/. 
 
The Medicaid program was created in 1965 as part of Title XIX of the 
Social Security Act and has been modified, rewritten, amended, litigated 
and revised regularly over the past five decades. 
 
Medicaid has two major categories of eligibility: the categorically needy, 
which includes SSI recipients, and the medically needy, which includes 
individuals who would be eligible for a government assistance program 
such as SSI, but whose income and resources exceed the eligibility limits. 
Nursing home residents are in the medically needy category. 
 
As of this writing, there are 284 nursing homes in Kentucky and a total of 
only 25,946 nursing home beds. The nursing homes have an average 
occupancy rate of 91 percent and about 70 percent of nursing home 
residents are Medicaid eligible, having some or all of their expenses 
covered by Medicaid. This means that on a typical day, 16,265 Kentucky 
nursing home residents are receiving Medicaid benefits. There were 
885,000 people on Medicaid when the above statistics were compiled.25 
While the exact numbers vary depending on the year and whose statistics 
are used, only about 2 percent of all Medicaid recipients in Kentucky are 
nursing home residents. Who are the other 98 percent of Medicaid 
recipients? About 430,000 are children and another 330,000 are other 
adults who have found their way into the system. The rest are a mix of 
non-nursing home elderly and others that are categorized differently by 
the Medicaid system. Given Kentucky's population of 4,300,000 (2010), 
the number of children and other adults on Medicaid is staggering, but not 
drastically different from many other states.  
 
In 2012, the Medicaid budget in Kentucky was $5.7 billion.26 Of this 
amount, $860,000,000, or about 15 percent of the Medicaid budget, went 
to pay for nursing home care.27 Kentucky pays about 30 percent of the 
above amounts, with the Federal government paying the other 70 
percent.28   

 
The Medicaid program is continually modified at the federal and state 
levels through legislation, administrative regulations, local practice and 

                                                
25

 http://www.statehealthfacts.org (from Kaiser Family). 
 
26

 http://kff.org/medicaid/state-indicator/total-medicaid-spending/.  
 
27

 http://kff.org/medicaid/state-indicator/total-medicaid-spending/.  
 
28

 http://kff.org/medicaid/state-indicator/federalstate-share-of-spending/.  
 

http://chfs.ky.gov/dms/
http://www.statehealthfacts.org/
http://kff.org/medicaid/state-indicator/total-medicaid-spending/
http://kff.org/medicaid/state-indicator/total-medicaid-spending/
http://kff.org/medicaid/state-indicator/federalstate-share-of-spending/
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undocumented changes in interpretation and enforcement of existing 
regulations. There are multiple agencies involved with Medicaid in 
Kentucky. The top of the pyramid is the Centers for Medicare and 
Medicaid Services (CMS), a federal agency.29 The highest level in 
Kentucky is the Cabinet for Health and Family Services (CHFS).30 The 
operating division for Kentucky Medicaid is the Department for Medicaid 
Services.31 A second state agency, the Department for Community Based 
Services (DCBS), is also part of CHFS and is structurally parallel to the 
Department for Medicaid Services.32  
 
In Kentucky, Medicaid is administered at the county level. These local 
offices are run by the Department for Community Based Services 
(DCBS). They contract with the Department for Medicaid Services (DMS, 
or Medicaid) to do the intake work on a Medicaid application. So when we 
file a Medicaid application, we are not actually filing with "Medicaid;" we 
are filing with DCBS. DCBS does the intake and makes many of the initial 
eligibility decisions, but some issues get sent to Frankfort for DMS review 
and some end up with CHFS for their review. Issues sent to Frankfort will 
often take one to six months for a response.  
 
Each county office run by DCBS is required to follow the same state 
regulations. Unfortunately, many of the county offices, especially the 
smaller ones, operate as local fiefdoms. They are inconsistent on which 
state regulations they will ignore, make up their own rules, and can be 
punitive to the elderly, their families and their representatives. 
 
Dealing with the Kentucky Medicaid program is not science, and the 
same facts presented to different offices may generate different results. 
When we deal with local offices, it is important that we know the rules, be 
respectful but persistent, and make liberal use of the appeals process.  
 
A brief overview of Medicaid eligibility is available at: 
http://chfs.ky.gov/dms/mnfs.htm. There are essentially two types of 
benefits: those provided in the home and those provided in the Nursing 
Home setting. 

 
B.  Home and Community Based Services  

 
For the elderly, the Kentucky Medicaid program has a Home and 
Community Based Services (HCBS) waiver program and an 
institutionalized care (IC) program. The HCBS program has financial 
requirements similar to the IC program and is designed to provide modest 

                                                
29

 http://cms.hhs.gov/.  
 
30

 http://chfs.ky.gov/default.  
 
31

 http://chfs.ky.gov/default. 
 
32

 http://chfs.ky.gov/dcbs/default.html.   
 

http://chfs.ky.gov/dms/mnfs.htm
http://cms.hhs.gov/
http://chfs.ky.gov/default
http://chfs.ky.gov/default
http://chfs.ky.gov/dcbs/default.html
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help to keep people on the cusp of nursing home care in the home a little 
longer. 
 
Available services for the HCBS program are limited around the state, but 
there is an effort being made at the administrative level to expand this 
portion of the Medicaid program. The object is to shift some of the costs 
of elderly care from nursing homes, the highest-priced option, to home 
care, a lower-priced option. Medicaid home care waiver services include 
personal care assistance, program coordination, homemaker services, 
respite care and case management. 
 
Most seniors in nursing homes are far too sick to be cared for at home. 
With the advent of assisted living, many older citizens first spend a period 
of time in assisted living and then transition into a nursing home when 
there is no other option. In Kentucky, Medicaid does not pay for Assisted 
Living or Personal Care, but only for Skilled Nursing care. A few states 
have begun providing some benefits to assisted living residents. While 
such Medicaid assistance would allow more people to stay at the lower 
cost assisted living level, it is not clear that there would be any net cost 
savings to the state. 
 
Application for HCBS benefits is made at the local Medicaid office in the 
county where the applicant lives. The process is similar to applying for 
Medicaid for a nursing home resident. A physician letter is required, 
stating that the applicant needs nursing home level of care and that 
without immediate home-based services, he or she would have to go into 
a nursing home. In other words, there are currently no home-based 
support services until the wolf is actually at the door. 
 
Medicaid has only one objective: lower expenses. Limited home care is 
less expensive than institutional care, but the challenge is to provide 
sufficient home care to reduce the covered nursing home population, 
while not turning the program into an in-home adult day care for the 
masses. 

 
C.  Medicaid Eligibility 

 
A person may be eligible for Nursing Facility services if he or she: 

 

 is a U.S. Citizen, Qualified Alien who has been legally admitted and a 
permanent resident for at least five years, or Nonqualified Alien (see 8 
U.S.C. §§1641(a), (b)); 

 

 is age sixty-five or over, blind (20/200) or disabled; 
 

 resides in a facility that participates in the Kentucky Medicaid Program 
and is placed in a Medicaid certified bed (for nursing home benefits; 
not required for home-based waiver benefits); 

 

https://www.law.cornell.edu/uscode/text/8/1641
https://www.law.cornell.edu/uscode/text/8/1641
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 requires and meets the Nursing Facility Level of Care criteria, giving 
consideration to the medical diagnosis, age-related dependencies, 
care needs, services and health personnel required to meet these 
needs, and feasibility of meeting the needs through alternative 
institutional or non-institutional services; AND 

 

 is income- and resource-eligible. See 907 KAR 20:020 and 907 KAR 
20:025. 

 
Individuals who are not blind, disabled or over sixty-five do not qualify for 
Medicaid regardless of how poor or sick they are. They may, however, 
qualify for other programs such as SSI, which may then automatically 
qualify them for Medicaid. 

  
D.  The Level of Care Requirement 

  
Most nursing home residents meet the Level of Care requirement; 
otherwise, they would not be in a nursing home. Essentially, they must 
need assistance with at least two Activities of Daily Living (ADLs). There 
are six defined ADLs: 
 
  1. Eating 
  2. Walking 
  3. Bathing 
  4. Dressing 
  5. Toileting 
  6. Transferring (i.e., bed to chair) 
  
907 KAR 1:022, Section 4 
 
The nursing home will initially assess the level of care required. Be 
advised that the state contracts with a separate entity, referred to as the 
Peer Review Organization (PRO), to certify that the individual does, in 
fact, meet level-of-care criteria. The final decision regarding level of care 
is the decision of the PRO and not that of the nursing home or of the 
individual's physician. The Level of Care definition above is a shorthand 
method of determining whether a resident is likely to meet the level of 
care necessary for Medicaid coverage. See the Administrative Regulation 
for the precise language. Level of Care is an issue that rarely surfaces in 
the Medicaid eligibility process. 

 
E.  The Income Requirement 

  
As a practical matter, for nursing home Medicaid eligibility, if the 
resident's monthly income is less than the cost of monthly nursing home 
care, he or she is income-eligible. As Medicaid is the payor of last resort, 
any other result would leave some nursing home residents who receive 
pensions but have no assets with no method of paying for care, despite 
having followed all of the rules. They would be penalized for having 
worked, providing a deterrent to them working.  See 907 KAR 20:020. 
  

http://www.lrc.ky.gov/kar/907/020/020.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/001/022.htm
http://www.lrc.ky.gov/kar/907/020/020.htm
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Technically, however, if an applicant's income is in excess of a 
designated amount, he is ineligible. This situation can be remedied by the 
use of a Qualified Income Trust (QIT), also known as a Miller Trust.  
   
The Qualified Income Trust (QIT) is an irrevocable trust that has the 
specific purpose of diverting an applicant's income so he becomes 
technically income-eligible for Medicaid benefits. It is an outgrowth of a 
Colorado case (Miller v. Ibarra, 746 F.Supp. 19 (D. Colo. 1990)) that has 
been codified into law. See 42 U.S.C. §1396p(d)(4)(B). 
   
If the applicant has income in excess of $2,199/month (2015), sufficient 
income should be put into the QIT to bring gross income below $2,199. 
This number is three times the SSI poverty rate of $733/month and has a 
COLA every January. (The increase for 2015 was $2, or .27 percent.) 

 
1.  What is income for Medicaid purposes? 

  
Virtually all money received by the Medicaid applicant is income. 
Do not mix up the concepts of taxable income with Medicaid 
income: they are distinct. 
   
Social Security (gross), pensions (gross), IRA distributions (both 
traditional and Roth), wages or self-employment income, annuity 
income (gross), rental income (net income after expenses), 
interest, and dividends are included as income. Also included are 
gifts, inheritances and irregular payments such as tobacco quotas 
and oil royalties. All count as income in the month of receipt, and if 
not spent, as a resource beginning in the following month.  
 
Not counted as income (because they are actually conversions of 
resources from one type to another) are proceeds acquired by 
indebtedness of the applicant, such as equity loan proceeds, 
reverse mortgage payments and credit card cash advances. But 
to the extent that these funds are not spent in the month received, 
they become countable resources in the following month. Also not 
counted is an extensive list in 907 KAR 20:020, consisting largely 
of items that you will almost never see, such as war reparations, 
victim's compensation fund distributions, disaster relief payments 
and the like. 
 
Current Medicaid policy is to count available credit lines on equity 
loans and reverse mortgages as available resources by calling 
them items that can be converted into cash. Borrowing money 
creates a liability, not an asset, but this nuance is lost on the 
Medicaid eligibility folks.  

 
2.  Treatment of income once on Medicaid – single applicant. 

 
Medicaid considers anyone who has never married or who is 
divorced or widowed to be a single applicant. If both spouses are 

https://www.law.cornell.edu/uscode/text/42/1396p
http://www.lrc.ky.gov/kar/907/020/020.htm
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in a nursing home, each is considered single for Medicaid 
eligibility purposes.  
 
For a single applicant, all of his or her remaining income, after 
allowable deductions, is paid to the nursing home except for a 
monthly $40 personal needs allowance. The single individual may 
receive deductions for verified health insurance premiums she 
pays, such as her Medicare Part B premium (the state may pay 
this premium for low-income individuals), Part D Rx, Medicare 
supplement policy, etc. Medicaid then pays the rest of the nursing 
home charges.  
 
No money may be used by the resident to maintain her home, pay 
life insurance premiums, take care of the cat or pay any other 
expenses. Medicaid may – at its discretion – grant an offset to pay 
prior unpaid medical or nursing home expenses in some cases. 
This is commonly called a "deviation."  

 
3.  Treatment of income once on Medicaid – married applicant. 

 
The non-institutionalized spouse of a Medicaid applicant is known 
as a community spouse (CS). The law is structured to provide 
some measure of economic protection to the community spouse. 
The community spouse may keep all of her income. In addition, to 
the extent that her income is less than $1,966 gross per month, 
she may keep a portion of the institutionalized spouse's (IS) 
available income to bring her up to $1,966/month. This is a 2014-
2015 amount and is indexed every July 1st. See 907 KAR 20:035. 
This is known as the Community Spouse Income Allowance 
(CSIA), or the Minimum Monthly Maintenance Needs Allowance 
(MMMNA).  This amount can increase to up to $2,980.50 if the 
CS's shelter needs are high. 
 
Illustration: 
   
If Mom is the CS and her only income is $700 gross per month 
from Social Security, she keeps all of her income plus $1,266 of 
her husband's available income. 
 
Illustration: 
   
If Mom is the CS and her income is $3,000/month, she keeps all 
of her income but is not eligible to receive any of her husband's 
income. 

 
F.  The Resource Requirement (Assets) 

  
To be Medicaid-eligible for nursing home care, the applicant must have 
very limited economic resources – countable resources of no more than 
$2,000, a standard that has not changed since 1989.  907 KAR 20:025. A 
community spouse is allowed to keep some of the countable resources.  

http://www.lrc.ky.gov/kar/907/020/035.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
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In Medicaid speak, an asset is called a "resource." Resources are those 
assets that an individual or a couple owns and can apply, either directly or 
by sale or conversion, to meet basic needs of food, clothing and shelter. 
Translation: resources are everything an applicant or his spouse owns or 
has a legal right to assert a claim upon. This means that an inheritance is 
a resource (upon receipt). Disclaiming is not an option because that 
would be the recipient making a gift of a resource that he has a right to 
receive. Similarly, all assets in a Revocable Living Trust are available 
resources because the grantor (Medicaid applicant or spouse) has the 
right to demand the resource. It does not matter if the asset was held 
before the marriage, if it is a lawsuit award, or whose name it is in. 
 
What is not a "resource?" Not much. As mentioned above, income is not 
a resource in the month of receipt. To the extent income is not spent, it 
becomes a resource the following month.  
 
Since the relevant phrase is "countable resources," you should infer that 
some resources count against the applicant and community spouse while 
others do not.  

 
1.  Countable resources for a single Medicaid applicant. 
  

For a single applicant, assets that are countable resources consist 
of all bank accounts, CDs, savings bonds, individual stocks, 
brokerage accounts, mutual funds, real property, and life 
insurance cash values. Most annuities are also available 
resources unless they meet the Deficit Reduction Act (DRA) 
definition of exempt resources. Unless you specifically purchase a 
DRA-compliant annuity, few annuities are exempt. 
 
On the other hand, all tax-qualified retirement plans are exempt 
resources under Kentucky Medicaid regulations. This means that 
IRAs, Roth IRAs, pensions, 401Ks, 403bs and similar plans are 
exempt and do not count as available resources. There is no 
requirement in federal tax law for any withdrawal on a traditional 
IRA prior to age 70½ and no withdrawal requirement at any age 
on a Roth IRA. Nonetheless, Medicaid requires some withdrawal 
from each plan, including Roths, if the Medicaid applicant is at 
least age 59½, and prefers the withdrawal to be made monthly. 
Therefore, we make sure at least $10/month is being withdrawn 
from each plan if the individual is age 59½.  If the retirement 
account owner is over age 70½, we make sure the monthly 
distributions at least equal the yearly RMD amount. These 
withdrawals now become income. 
 
A prepaid irrevocable funeral is also an exempt resource. If the 
money has been placed in a funeral trust, the trust must be 
irrevocable and no money can be returned to the family after the 
funeral. If the funds were used to purchase a single-premium life 
insurance policy, the funeral home must be the irrevocable owner 
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and beneficiary of the policy. Again, no money can be returned to 
the family after the funeral.   
 
One car of any value is also excluded if available for transporting 
the resident for medical care. It need not actually be used for 
medical care, but you will need to produce a letter from the 
resident's doctor at the facility stating that the resident could use 
the vehicle to be transported for medical care.  

 
2.  Medicaid treatment of the home and other real estate. 
  

For a single applicant, equity interest of up to around $543,000 in 
the home and all contiguous property is excluded during the first 
six months of institutionalization under the theory of the resident's 
intent to return home.33 (If the equity exceeds this amount, there is 
no exemption for any portion of the home.) It is not uncommon for 
a resident to have one or more short-term nursing home stays 
separated by months or years at home. This six-month period is a 
rebuttable presumption, and the resident may get unlimited 
additional periods by completing a short letter stating his or her 
intent to return home. While this may seem like a good idea, keep 
in mind that none of the resident's income can be used to maintain 
the house or pay the taxes while she is receiving Medicaid 
benefits. Therefore, the family has to pay the bills to maintain the 
house, and that money may be lost when the house is eventually 
sold since all of the proceeds from the sale of the home must go 
into the bank account of the Medicaid recipient. We work to 
prevent this by having the family members and nursing home 
resident execute a loan document and by placing a lien on the 
home so the family members may be reimbursed at the time of 
sale. 
 
Also keep in mind that most homeowner's insurance policies void 
coverage if the home is vacant for an extended period of time and 
the company was not notified in advance.  
 
Although the home may be exempted when considering an 
individual's eligibility for Medicaid, that does not mean that 
Medicaid may never recover the amounts it paid on the person's 
behalf from the home. When a Medicaid recipient dies, Medicaid 
will seek estate recovery for the amount of benefits paid. Unless 
an exception applies at that time, Medicaid will force the family to 
sell the home and pay the debt owed to the state.  907 KAR 
1:585.   
 
Homestead rules are found in 907 KAR 20:025. 
 

                                                
33

 907 KAR 20:025 §1(4), citing 42 U.S.C. §1396p(f). 
 

http://www.lrc.ky.gov/kar/907/001/585.htm
http://www.lrc.ky.gov/kar/907/001/585.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/025.htm
https://www.law.cornell.edu/uscode/text/42/1396p
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Any other non-homestead real estate, including rental property, a 
timeshare in Ft. Myers, land leased to an oil company in Eastern 
Kentucky, or a condo in Hilton Head, is considered an available 
resource in Kentucky.  

  
Exceptions: 
  
There are some exceptions to the requirement that the home be 
sold. The home can be transferred to a disabled adult child, a 
caregiver child or a resident sibling with equity interest.  These 
exceptions are listed in 907 KAR 20:025.   
 
The home may be transferred to a disabled adult child without 
incurring any transfer penalties, even if the child does not live in 
the home. An adult child is disabled for Medicaid purposes if he or 
she meets the SSI or Social Security definition of disability.34 
Therefore, we always ask clients if there is an adult disabled child 
who is receiving Social Security Disability Income (SSDI). We 
never believe what we are told:  we insist on getting a copy of the 
Disability Award Letter.   
 
Just because a home can be transferred to a disabled adult child 
does not mean it should be transferred.  Aside from putting any 
public benefits the child is receiving at risk, there may be drug, 
alcohol, gambling or mental problems that can be exacerbated by 
this sudden influx of assets. There is a substantial human 
component included in the Medicaid eligibility equation.  
 
The home can also be transferred to a "caregiver child." A 
caregiver child is a child of the nursing home resident who lived 
with the parent in the parent's home for at least two years 
immediately prior to institutionalization and who has provided care 
such that without that care, institutionalization would have been 
needed at least two years sooner. Two letters from non-family 
members attesting to the above are required as proof, including 
one from the family physician. This exception applies only while 
the parent is alive. It is not available in an estate recovery 
situation. 
 
WARNING – If the property is owned in a revocable living trust 
(RLT), it must be transferred to both parents before any transfer to 
exempt children. Kentucky is using a very literal interpretation of 
the law. If the transfer is to be made to a disabled adult child, then 
a transfer from the parents' trust to that child is not protected 
because trusts do not have children. 
 
There is also a little-used exception allowing the home to be 
transferred to a sibling who lived there for at least one year 

                                                
34

 See 42 U.S.C. §1382(C). 
 

http://www.lrc.ky.gov/kar/907/020/025.htm
https://www.law.cornell.edu/uscode/text/42/1382
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immediately before the applicant was institutionalized and who 
has equity in the home. Any amount of equity is sufficient. 
 
Life estates in real property are also exempt resources. So if Mom 
gifts or sells her home to her daughter and retains a life estate, the 
life estate is an exempt resource for eligibility purposes. But 
remember two things: 1) the life estate is subject to estate 
recovery at Mom's death; and 2) the remainder interest Mom gave 
her daughter may create an eligibility problem since it is a gift, just 
like any other gift. (See Section on Disqualifying Transfers below.) 

 
3.  Countable resources for a married Medicaid applicant. 

   
There are a number of protections built into the law to protect the 
Community Spouse (CS) from impoverishment.  
 
All of the assets that are exempt for a single Medicaid applicant 
are also exempt for a married couple. That includes the 
Community Spouse's IRA and other qualified retirement plans. In 
addition, the family home and all adjoining land are also exempt, 
as long as the community spouse is not herself 
institutionalized, regardless of value and not just for six months 
as with a single applicant. Personal property such as furniture, 
clothing and family jewelry is exempt. However, wandering off to 
the jewelry store and spending $25,000 the day before a Medicaid 
application would not be viewed favorably. Such jewelry would 
likely be classified as an investment, not personal property, and 
thus would be a countable resource.  

 
4.  Community Spouse Resource Allowance (CSRA). 

 
The amount of countable resources that the Community Spouse 
(CS) is permitted to keep is called the Community Spouse 
Resource Allowance (CSRA). She is allowed to keep half of the 
countable resources up to a maximum of $119,220 (2015). This 
figure is determined when a "snapshot" is taken of the couple's 
resources at the county Medicaid office. This "snapshot" is called 
a Resource Assessment.  
 
Most states wait until an applicant has been institutionalized for at 
least thirty days to conduct a Resource Assessment. But in 
Kentucky, you can – and should – do the Resource Assessment 
as soon as one spouse goes into the nursing home. The spouse 
does not have to be in a Medicaid-certified bed or even in a facility 
that participates in Medicaid; he or she only has to be in a 
verifiable long-term-care placement. In most if not all other states, 
the snapshot date is thirty days after the start of 
institutionalization, regardless of when the family walks into the 
Medicaid office.35 The snapshot date in Kentucky is when the 

                                                
35

 See, e.g., 1 TAC §358.414. 
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family of the institutionalized person physically walks into the 
Medicaid office. Most elderly couples have no idea that they are 
supposed to go to the Medicaid office for a Resource Assessment, 
and many wait years before doing so. Some wait until all funds are 
exhausted. So when Dad applies for Medicaid or just dies, Mom is 
destitute. The law was specifically written to prevent this 
occurrence.  
 
It can get worse. Some Medicaid offices will refuse to do a written 
Resource Assessment, despite the requirement to do so. They tell 
the elderly spouse to spend half of her money and come back to 
the office. Upon her return, the Medicaid office tells her that they 
will now need to do a Resource Assessment and she will have to 
spend half of her remaining money on her husband's care (which 
brings her down to 1/4 of the original countable assets instead of 
1/2.) Kentucky also takes the unusual position that if a nursing 
home resident comes home for more than thirty days, a new 
Resource Assessment is required, which again cuts the 
community spouse's remaining resources in half for the second 
time. It discourages families from attempting to provide home care 
once a family member has entered a nursing home.  

 
G.  Disqualifying Transfers 

   
As stated previously, to be eligible for Medicaid, an applicant must have 
countable resources of less than $2,000. There are regulations that 
prevent a person from giving his or her money away on Monday and 
showing up on Tuesday to apply for Medicaid. Such transfers are called 
"disqualifying transfers" because they will generate a period of Medicaid 
ineligibility, or disqualification. 
 
The penalty period begins to run only when a person has exhausted all of 
his or her assets and is otherwise eligible for benefits if not for having 
made the transfer. Note:  It is not the date the transfer was made that 
starts the penalty period running, but the date the applicant is "otherwise 
eligible."  In practice, Kentucky requires an actual application to meet the 
"otherwise eligible" standard, although there is no such requirement in the 
federal or state law.  
 
Transfers or gifts made more than five years before a Medicaid 
application are outside the look-back period and not subject to Medicaid's 
review. It is irrelevant if Medicaid is aware of these prior gifts. Disclosure 
is not necessary.   
 
"Transfers for less than fair market value" create a disqualification period, 
or period of time when Medicaid will not pay, equal to the amount of the 
transfer divided by the Transferred Resource Factor (TRF). The TRF is 
$6,067/month (2015), or $199.46/day, and is supposed to equal the 
average cost of a nursing home in Kentucky. The actual cost is over 
$8,000/month, with some facilities exceeding $10,000/month.  
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Note that the period of ineligibility can be much longer than five years. If 
Mom gifted $600,000 to Daughter and applied for Medicaid anytime within 
the next five years, she would be subject to a penalty of 102 months, or 
eight years and six months. If, however, Mom applied for Medicaid after 
five years has passed, the Medicaid office will not look back past five 
years, and she would receive Medicaid if otherwise eligible. 
 
It is important to note that calling the gift a "loan" does not relieve the 
penalty. "Loaning" the money is regarded as gifting unless there is a 
signed legal note or loan document, a payment schedule, and proof that 
repayment has been made according to the schedule. Kentucky's position 
is that most family loans are actually gifts, and they are generally correct.  
 
Transferring ownership of the house (other than using the exceptions 
noted above) is subject to the same penalty as the transfer of any other 
resource. Adding another party to a deed is considered a transfer of 
resources to the extent of the transferred interest. The value of the home 
is the Fair Market Value (FMV). Kentucky accepts the tax-assessed value 
(PVA), prior to any homestead exemption, as FMV.36 If the home is worth 
less than the PVA value, it is prudent to get a detailed appraisal from a 
certified appraiser showing why the home is so valued. This is mandatory 
for a sale to a related party, such as a resident's child or sibling, and is 
often requested for open-market sales. It is helpful, but not required, to 
obtain an itemized cost estimate of the repairs necessary to bring the 
value of the home back up to the PVA number. For farm property, the 
accepted value is the Fair Cash Value (FCV) listed on the tax assessment 
and not the lower agricultural value on which tax is actually paid.  
 
In addition, while transferring assets to an irrevocable trust that is properly 
drafted may be a good planning strategy if done sufficiently in advance, it 
works just like any other transfer. Five years must pass before the 
property or assets placed in the trust are protected. If less than five years 
have passed, Medicaid will assess a penalty for any property put in the 
trust. This penalty will be computed by taking the value of property placed 
in the trust and dividing it by the Transferred Resource Factor. This is 
another reason preplanning is so important for families who wish to 
engage in Medicaid planning or wish to preserve assets if Nursing Home 
care is needed later.   

 
V.  MEDICAID PLANNING 
 

A.  What is Medicaid Planning? 
 

Medicaid planning is the application of laws and regulations regarding 
Medicaid eligibility to keep an elderly spouse out of poverty or to allow a 
person who has worked his entire life to pass on to the next generation at 
least a token amount of what he accumulated. 
 

                                                
36

 907 KAR 20:030(13)(b), §3(c). 
 

http://www.lrc.ky.gov/kar/907/020/030.htm
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Specifically, Medicaid planning is the navigation of federal law, 42 U.S.C. 
§§1396 et seq., the enabling legislation, and state regulation that 
attempts to circumvent and nullify the intent of the federal law for 
budgetary reasons. It involves the interaction of countable resources and 
exempt resources, moving funds between the categories, the interplay 
between income and resources, and the timing between various actions. 
 
Potential clients sometimes ask, "How do you hide the money?" Nothing 
is hidden. Medicaid could be sitting at the table for the initial interview, 
see all the assets and income, hear all of the client's concerns, follow all 
the money from beginning to end, and nothing would be different from 
what actually happens. We disclose everything the law requires, which is 
generally everything.  

 
B.  Post-Nursing Home Medicaid Planning: Crisis Planning 

 
Crisis planning is when a person is already in the nursing home or is likely 
to enter one soon. There are a host of tools available for Medicaid 
planning, depending on the level of resources and whether the person is 
married or single. 
 
The first goal in crisis planning is to convert countable resources to 
exempt resources.  So if the client does not have a prepaid funeral, an 
electric wheelchair, a vehicle that can be used for medical transport, etc., 
have those purchases made before assets are gifted and the Medicaid 
application is made. When planning for a couple, these purchases 
generally should be made after the Resource Assessment but before the 
Medicaid application.   
 
For the funeral(s), Medicaid will want to see an itemization of services 
purchased. If the funeral home is keeping the purchaser's funds on 
deposit until such time as the funds are needed, Medicaid wants a 
completed Irrevocable Funeral Trust Agreement or, if the funeral home 
sold a life insurance policy that will pay out when the services are 
needed, they want to see that ownership of the policy(s) has been 
irrevocably assigned to the funeral home. Technically, the contracts 
(Irrevocable Funeral Trust Agreements) must have been dated within 
thirty days of the Medicaid application. This is because the Irrevocable 
Funeral Trust Agreement is only irrevocable for thirty days (this is 
described in paragraph two of the one-page Irrevocable Funeral Trust 
Agreement form). If it becomes an issue, go back to the funeral home and 
have them sign and date another Irrevocable Funeral Trust Agreement. 

 
1.  Crisis planning for a single individual. 

 
For planning for a single nursing home resident, we will use this 
scenario: 
 
Mom is in the nursing home and did no pre-planning. She has 
$200,000 in countable resources, and she does not need a 

https://www.law.cornell.edu/uscode/text/42/chapter-7/subchapter-XIX
https://www.law.cornell.edu/uscode/text/42/chapter-7/subchapter-XIX
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funeral, a vehicle or other purchases. Her income is 
$1,000/month and the nursing home costs $7,500/month.   

 
a.  Gift-and-return. 

 
Outright gifting is often preferred over using a trust in 
Medicaid crisis planning. The primary reason for this is that 
it is much easier for Medicaid to understand a gift to a 
person than a transfer to a trust. All trusts must be 
reviewed in Frankfort when a Medicaid application is 
made, and that will delay the decision on the Medicaid 
application for months. In crisis planning, time usually is 
not on your side.  
 
In addition, using a trust in crisis plan can complicate one 
of the most widely used Medicaid crisis planning tactics:  
the gift-and-return method. Here is a simple example of 
that method: 
 
If she gifts $200,000, the penalty period will be thirty-three 
months ($200,000/$6,067). After the gift is made, make the 
Medicaid application and get the denial and penalty period.  
Through the gift-and-return method, the children to whom 
Mom gifts the money would return $6,500 to Mom each 
month, and then Mom would use that and her $1,000 in 
income to pay the nursing home for the month.  When 
about half of the money has been returned, go back to 
Medicaid and re-apply. The application should be 
approved because the gift will have been cut in half (half 
was returned; half of the gift remained), Medicaid 
recalculates the gift based on the reduced gift amount 
(about sixteen months), and the resident has already paid 
privately for the entirety of that penalty period, so she is 
now eligible. 
 
Please note:  The gift-and-return method (also known as 
reverse half-loaf gifting or partial returns) has been 
abolished in some states. It is allowed in Kentucky 
pursuant to Medicaid policy, but there are no statutes or 
regulations specifically authorizing it, and it is subject to 
change.   
 
If the transfer of resources is made to an irrevocable trust 
rather than to individuals, extra care must be taken to 
ensure that Medicaid will properly interpret gifted funds that 
a trust returns.  That is, the grantor (the nursing home 
resident) cannot be a beneficiary of the principal of the 
trust, so how can the trust return funds to the grantor? And 
if the trust pays funds to the beneficiaries and the 
beneficiaries give those funds to the grantor, were those 
funds really "returned," since they did not come directly 
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from the trust?  That does not mean an irrevocable trust 
cannot be used. It just means to give extra consideration to 
whether the complications – and the potential protections – 
that come with using a trust are needed and desired. 

 
b.  Gift and annuity or gift and promissory note. 

 
As with VA planning, some of the nursing home resident's 
countable resources can be converted to an income 
stream by purchasing a qualifying annuity. To be Medicaid-
compliant, the annuity must: 
 
i. be immediate (not deferred); 
 
ii. be actuarially sound (calculated to pay out 

commensurate with the life expectancy of the 
nursing home resident (use the Medicaid life 
expectancy table for this, not the IRS tables); 

 
iii. be paid in substantially equal monthly installments 

(no variance of more than 5 percent over the year); 
 
iv. be irrevocable, non-surrenderable and non-

assignable; 
 
v. not have a balloon payment; and 
 
vi. name the Cabinet the beneficiary for at least the 

amount paid by Medicaid for the resident. 
 

See 907 KAR 20:030, §3(9) and 42 U.S.C. 
§1936p(c)(1)(F), (G).   
 
Several states have tried to outlaw annuities despite the 
clear language in the Deficit Reduction Act of 2005 
outlining safe harbor rules, but have lost. See James ex 
rel. James v. Richman, 465 F.Supp.2d 395 (M.D. Pa. 
2006), aff'd, 547 F.3d 214 (3d Cir. 2008) and Weatherbee 
ex rel. Vecchio v. Richman, 595 F.Supp.2d 607 (W.D. Pa. 
2009), order aff'd, 351 Fed. Appx. 786 (3d Cir. 2009). 
 
In late December 2011, the United States Department of 
Health and Human Services filed an amicus brief in the 
case of Lopes v. Starkowski, 2010 WL 3210793 (D. Conn. 
Aug. 12, 2010), stating that a DRA-compliant annuity is not 
a countable resource. In its nineteen-page response, HHS 
came down firmly on the side of the Medicaid applicant 
stating in part, "there is nothing on its face suspicious, 
illegal, or otherwise contrary to the policy expressed in the 
Medicaid provisions of the Social Security Act in treating 
an irrevocable and non-assignable annuity as the 

http://www.lrc.ky.gov/kar/907/020/030.htm
https://www.law.cornell.edu/uscode/text/42/1396p
https://www.law.cornell.edu/uscode/text/42/1396p
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community spouse's income rather than a resource 
attributable to the couple" Commenting on the policy 
implications of a decision in favor of the community 
spouse, the agency notes that while Medicaid will 
undoubtedly pay more, this result is consistent with 
provisions of Medicaid statutes designed to protect 
community spouses from impoverishment. HHS concludes 
that "if the [Second Circuit] determines that Mrs. Lopes' 
annuity is non-assignable, the district court's decision 
should be affirmed" Given this acknowledgment by a 
federal agency, it will now be even more difficult for a state 
to count a DRA-compliant annuity as an available 
resource.  (The Second Circuit did, in fact, hold that the 
annuity was non-assignable by its terms, even though a 
third party was willing to buy it for a reduced amount.)  
Lopes v. Department of Social Services, 696 F.3d 180 (2d 
Cir. 2012). 
 
When the client is a single individual, if an annuity is used 
for Medicaid planning, it generally is done along with some 
gifting. That is, the annuity would be calculated to pay the 
nursing home costs during the penalty period created by 
the gifting.  

 
In the scenario above, the Medicaid applicant would buy 
an annuity calculated to pay the monthly shortfall between 
the applicant's income and the amount due to the facility, 
then gift the remaining resources above $2,000, apply for 
Medicaid and get a penalty period. The Medicaid applicant 
would then pay for the nursing home with her income and 
the annuity payments during the penalty period. When the 
penalty period has passed, we return to Medicaid, re-
apply, and the application should be approved. 
 
You could easily substitute a Medicaid-compliant 
promissory note for the annuity in the above example.  It 
would work exactly the same way, only instead of an 
annuity company repaying the amounts contributed during 
the penalty period, the trusted family members to whom 
the gift was made would make the repayments. A 
Medicaid-compliant promissory note must be immediate, 
be paid with equal monthly payments and have no balloon 
payments, and be actuarially sound, and it must prohibit 
cancellation upon the lender's death. See 907 KAR 
20:030, §1(8) and 42 U.S.C. §1396p(c)(I).   
 
Although the promissory note would not have to name 
Medicaid as a beneficiary, the amount remaining on the 
note when the lender dies would be part of her estate and 
would be subject to Medicaid estate recovery.  
 

http://www.lrc.ky.gov/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/020/030.htm
https://www.law.cornell.edu/uscode/text/42/1396p
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When using an annuity or promissory note, be sure to 
make the first Medicaid application and get the denial 
and penalty period as soon as possible after making the 
gift and having the annuity purchased or promissory note 
executed.  The penalty period cannot run if Medicaid has 
not been given the chance to assess it by making an 
application. 

 
c.  Dealing with the home. 

 
This example involves a simple planning technique if the 
nursing home resident still has a home:  Assume $100,000 
of the countable resources in the above example was the 
value of the resident's home. Recall that the home is 
exempt the first six months the resident is in the nursing 
home. In that case, gift the $100,000 in liquid assets, apply 
and get a penalty period, sell the house immediately and 
use the proceeds from the sale of the house to pay for the 
nursing home during the penalty period.  Once the penalty 
period has passed, re-apply for Medicaid and obtain an 
approval.  
 
If the house is worth less than the amount to be gifted, you 
can still employ this procedure, but some returns of the 
gifted money will also be needed to pay during the penalty 
period.  If the house is worth substantially more than the 
amount to be gifted, this, alone, will not work, because 
even after the penalty period for the gift has passed, there 
will still be proceeds from the sale of the home that will 
make the resident over-resourced. 

 
   d.  Be mindful of the penalty period. 
 

If a single resident has substantial funds, be careful not to 
create a longer penalty period than gifting and holding 
would create.  For instance, were a single nursing home 
resident to gift $760,000, it would generate a penalty 
period of 125.3 months.  If a gift-and-return or gift-and-
annuity method would cut that penalty in half, that would 
be 62.6 months.  On the other hand, gifting and waiting 
sixty months for the look-back period to expire would save 
at least a month of private pay.  In that situation, it would 
be better to calculate the funds that likely will be needed 
for care over the next five years and gift the rest.  Gifting to 
an irrevocable trust in that scenario is a much easier 
decision, as you will not need to show the trust to Medicaid 
since you will not be going to Medicaid until the five-year 
look-back period has expired. 
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  2.  Crisis planning for a married couple. 
 

All of the above techniques for singles also work for married 
couples, but there are some areas to note. 
 
Get a Resource Assessment as soon as possible after the 
resident enters the nursing home, so the community spouse can 
protect half of the countable resources. After that, the community 
spouse should convert countable resources to exempt resources:  
buy two irrevocable funeral contracts if the couple has not already 
pre-paid their funerals; make improvements and repairs to the 
home, and get rid of the old clunker he has been driving and buy a 
new or good used car with modern safety features. This is money 
that would be lost to the nursing home anyway, and folks in this 
position are often driving old cars with few safety features. It is 
better and safer to put the community spouse in a modern car 
now. It might even end up keeping her out of a nursing home (or 
the grave) should she be involved in an accident. While there is no 
limit on the amount that can be spent on this car, stay focused on 
the type of car needed, not on the money. Remember the human 
aspect.  Stress that any repairs or upgrades must be made on the 
community spouse's own home: a new wide-screen TV "stored" at 
his daughter's home is not going to fly.   
 
For spousal planning, we will use this scenario: 
 
Mom is in the nursing home and Dad is still living in their 
home. They did no pre-planning. They have $400,000 in 
countable resources and do not need funerals, a new vehicle, 
improvements to the home, etc. Mom's income is 
$1,000/month and the nursing home costs $7,500/month.   

 
a.  Gift-and-return. 

 
The first step when you are dealing with a married couple 
is to get a Resource Assessment at the Medicaid office. At 
the Resource Assessment, Dad, as the community 
spouse, will be able to keep $119,220 in our scenario, the 
maximum allowed, and Mom will be able to keep $2,000, 
leaving $278,800 to "spend down" before Mom would 
receive Medicaid ($400,000 - $121,200).  They could gift 
that amount and create a penalty period of forty-six months 
($278,800/$6,067).  Using the gift-and-return method, they 
could cut the penalty period approximately in half.  
 
But would you want to use the gift-and-return method?  
Generally speaking, no, because it would result in them 
privately paying for twenty-three months.  In this case, an 
annuity or promissory note would preserve much more for 
the community spouse. 
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b.  Annuity or promissory note. 
 

You could also use a gift-and-annuity technique, just as 
with a single individual's crisis planning, but, again, that will 
not preserve all of the assets for the community spouse.  
Instead, have the community spouse buy himself a 
Medicaid-compliant annuity with the full amount that needs 
to be spent down and have the monthly payments go to 
him for the rest of his life (or at least not longer than the 
rest of his life as calculated by Medicaid's life expectancy 
table).   
 
Dad will get the monthly income from the annuity along 
with his regular income. He probably will lose the 
community spouse income allowance, if indeed he ever 
had it, because his income is too high. This planning 
technique works well if Dad's income is not too low. If the 
income from the annuity just replaces his CSIA, then little 
has been accomplished, at least on the surface. But if 
Mom has a short life expectancy and her pension does not 
pass on to Dad at her death, this solution will give Dad a 
much higher income after Mom is gone. It is a non-
Medicaid twist but may go a long way to insure Dad's long-
term fiscal survival. 
 
In addition, keep in mind that the annuity does not have to 
be calculated to pay out over the duration of the 
community spouse's life; it merely must be calculated to 
pay out within that amount of time. Thus, if his life 
expectancy is twelve years, the annuity could be calculated 
to pay him back in, say, four years.  After that time, if he 
were entitled to a CSIA from the nursing home spouse, he 
would be able to receive it and still would have the benefits 
of the annuity having been repaid to him.  
 
You could easily substitute a Medicaid-compliant 
promissory note for the annuity in the above example:  
Give the spend-down amount to trusted children in return 
for a Medicaid-compliant promissory note.   
 
Unlike with gift-and-annuity or gift-and-note planning for a 
single person, there would be no initial Medicaid 
application and denial, then re-application when using 
annuities or notes in the above way for couples crisis 
planning.  But be sure to get the Resource Assessment 
before purchasing the annuity or issuing the note.  
 
In couples planning, the annuity will be in the name of the 
community spouse, will be based on the life expectancy of 
the community spouse and will be for the benefit of the 
community spouse. The Cabinet will have to be named the 
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beneficiary.  That means that if the community spouse dies 
before the institutionalized spouse, Medicaid will be 
reimbursed for all amounts paid on behalf of the 
institutionalized spouse up to that point. The children could 
be named as the contingent beneficiary.  (Do not make the 
institutionalized spouse the contingent beneficiary, and do 
not fail to name a contingent beneficiary, as the 
institutionalized spouse may be the default beneficiary or 
may inherit from the community spouse's estate if the 
estate is the default beneficiary.) 

 
c.  Divorce. 

 
Divorce is not a popular topic among this generation and it 
needs to be approached with care, but it is an option. It is 
more acceptable for couples with late-life marriages than 
for couples who have been married for decades. Think 
equitable distribution. If a couple has $500,000, the CSRA 
is only $119,220. A divorce should provide each spouse 
with $250,000, were the assets to be split 50/50. People 
are allowed to get divorced, and there is nothing Medicaid 
can say as long as there was full disclosure to the court 
and equitable distribution of the assets. As a practical 
matter, in a case like this, there will be so many years 
between the divorce and the Medicaid application that the 
issue of the divorce agreement might never come up. 
 
Avoid being piggy.  A divorce that gives the healthy spouse 
$450,000 and the future Medicaid applicant spouse only 
$50,000 could conceivably be challenged by Medicaid. 
There are so few divorces in this age group that Medicaid 
has probably never considered this area. Nevertheless, we 
would be wise to stick with facially reasonable divorce 
agreements. 
 
Prenuptial agreements are not honored by Medicaid 
because they are private contracts. Courts, however, do 
honor these agreements. So an agreement that is of no 
value in a Medicaid eligibility context may still be valuable if 
run through the divorce court instead. 

 
d.  Planning for the community spouse. 

 
After the institutionalized spouse goes on Medicaid, do not 
forget to plan for the community spouse.  You may have 
saved the resources through the use of an annuity or 
promissory note for now, but what about if the community 
spouse needs a nursing home in the future?  If you (and 
he) are lucky, the community spouse will not need skilled 
care for at least five years, which means you could engage 



120 
 

in non-crisis pre-planning.  Just do not overlook the fact 
that planning for one is not planning for both. 

 
VI.  CASE STUDY: VA CRISIS CASE 
 

Bob and Sue Smith are married.  Bob is eighty-three and Sue is eighty-one.  Bob 
served in the Army. He entered active duty service 9/24/1951 and was 
discharged from active duty service honorably on 9/23/1955.  Bob has memory 
problems. Without Sue, Bob would never change his clothing, bathe, or eat.  
Caring for Bob is becoming too difficult for Sue and she is considering moving 
them to an apartment at an assisted living facility. They have a combined income 
of $3,850 each month between their social security benefits and retirement 
pensions.  In addition to paying their health insurance premiums, the assisted 
living facility will cost $4,200 per month.  They own a home with a PVA value of 
$178,000. They have money in checking, savings, CDs and a brokerage account 
totaling $350,000.  Bob has a $70,000 IRA. They each have life insurance 
policies with combined cash value of $4,500.  Sue has a car. 
 
1.  Is Bob a wartime veteran? 
 
2.  Is Bob disabled?  If so, what VA disability level does he meet? 
 
3.  Prior to moving to an assisted living facility, what is Bob's income under 

VA rules, i.e. what is his IVAP?  Does he meet the VA's income test? 
 
4.  If the couple moves to the assisted living facility, what is Bob's IVAP?  Will 

he meet the VA's income test? 
 
5.  If the couple moves to the assisted living facility and receives the VA A&A 

benefit, what is the couple's new monthly income? How does that 
compare to the couple's medical expenses? What about their non-
medical living expenses? 

 
6.  Under current VA rules, what is Bob's net worth?  Under current VA rules, 

does Bob meet the VA's asset test? 
 
7.  What can be done to help Bob meet the VA's net worth test? 
 
8.  What should you advise the couple with regard to their Medicaid 

eligibility?  What if they don't make Medicaid's five-year look-back period? 
 
VII.  CASE STUDY: MEDICAID CRISIS CASE FOR MARRIED COUPLE 
 

Bob and Sue Smith are married.  Bob is eighty-three and Sue is eighty-one.  With 
the help of caregivers, Sue took care of Bob at home until recently. Bob has now 
been admitted to a skilled nursing facility, where he is expected to stay. Bob and 
Sue have a combined income of $3,850 each month, Sue's being $850 from 
Social Security and Bob's being $3,000 between his Social Security benefits and 
retirement pension.  Bob and Sue own a home with a PVA value of $178,000.  
They have money in checking, savings, CDs and a brokerage account totaling 
$280,000. Sue has a $70,000 IRA with an annual RMD of $4,000.  They each 
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have life insurance policies with combined cash value of $4,500.  Sue has an 
older car. 

 
1. What does Bob need from the skilled nursing facility?  
 
2. What resources or assets are exempt for purposes of Medicaid? What 

resources or assets are countable? 
 
3. What is the first step to take to establish Medicaid eligibility for Bob? 
 
4. After obtaining the Resource Assessment, what are some available 

options to preserve the spend-down amount?  
 
5. What, if anything, should be done with Sue's IRA?  
 
6. What, if anything, should be done with the life insurance policies? What 

impact would a significant spread between cash surrender value and 
death benefits have on your advice? 

 
7. How does Sue's monthly income affect your advice for Sue and Bob? 
 
8. What will be required for Bob to establish eligibility for Medicaid based 

upon his monthly income?  What will happen to his monthly income?  
 
VIII.  CASE STUDY: MEDICAID CRISIS CASE FOR SINGLE PERSON 
 

Bob Smith is a widower.  Bob is eighty-three.  Bob has now been admitted to a 
skilled nursing facility. Bob has income from Social Security and retirement 
pension totaling $3,000. Bob owns a home with a PVA value of $178,000.  He 
has money in checking, savings, CDs and a brokerage account totaling 
$280,000.  Bob has a $70,000 IRA with an annual RMD of $4,300.  He has a life 
insurance policy with a cash value of $4,500.  Bob has an older car. 

 
1. What does Bob need from the skilled nursing facility?  
 
2. What resources or assets are exempt for purposes of Medicaid? What 

resources or assets are countable? 
 
3. What about Bob's home? Is it exempt? If so, for how long? 
 
4. What, if anything, should be done with Bob's IRA?  
 
5. What, if anything, should be done with the life insurance policy? What 

impact would a significant spread between cash surrender value and 
death benefit have on your advice? 

 
6. What about Bob's monthly income of $3,000? What will be required for 

Bob to establish eligibility for Medicaid based upon his monthly income? 
 
7. What are some available options to preserve the spend-down amount for 

Bob as a single person?  
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USING SPECIAL NEEDS TRUSTS FOR ACCESS TO SSI 
Karen L. Perch, Ph.D., J.D. 

 
 
 
Supplemental Security Income ("SSI") is a needs-based program that provides income 
to persons who qualify as disabled, blind or are at least sixty-five years of age. 42 U.S.C. 
§§1381-1383f, 20 C.F.R. §§416.101-416.2227.1 The Program Operations Manual 
System ("POMS") provides guidance to local offices, providing examples of both 
common and unusual situations that workers may face in evaluating whether an 
individual will qualify for SSI benefits.  The SSI Exceptions to Counting Trusts guidance 
can be found in the POMS at SI 01120.203. 
 

In general, assets of a disabled individual under the age of sixty-five, held in a trust 
established for the benefit of the individual through the actions of a parent, grandparent, 
legal guardian or court, will not be counted as a resource for SSI purposes as long as 
the trust provides for Medicaid recovery at the death of the individual. See 42 U.S.C. 
§§1396p(d)(4)(A), 1917d(4)(A). Each component of these rules must be satisfied for the 
trust to meet the exception: 
 

I. ASSETS  
 

With the exception of a nominal amount of seed money of a parent or 
grandparent for purposes of establishing the trust, all assets of the trust must 
belong to the individual who will benefit from the trust.  Such assets may come, 
for example, from savings in the name of the individual, personal injury 
settlements, accidental inheritances, etc. 

 

II. DISABLED INDIVIDUAL  
 

The individual whose assets were used to establish the trust must be disabled 
within the meaning of the Social Security Act. 

 

III. UNDER THE AGE OF SIXTY-FIVE  
 

For SSI purposes, these trusts may be established and assets may be added 
without loss of benefits until the day before the person's sixty-fifth birthday.  
Additions after that date will be treated as income in the month the asset was 
added and as resources for every month after that, unless they meet another 
exception. Such exceptions include interest and dividends or other earnings, as 
well as the right to receive annuity or support payments, as long as the trust 
contains an irrevocable assignment of the right to receive such payments and the 
assignment occurred before age sixty-five. 

 

IV. FOR THE BENEFIT OF THE INDIVIDUAL  
 

SSI interprets this to mean for the sole benefit of the individual.  Payments to 
third parties for goods and services provided to the beneficiary are considered as 
meeting this requirement. 

                                                
1
 Because the SSI program is administered federally and Medicaid is administered at the state 

level, it is important to consider both sets of regulations when planning and advising clients. 

http://www.law.cornell.edu/uscode/text/42/chapter-7/subchapter-XVI
http://www.law.cornell.edu/uscode/text/42/chapter-7/subchapter-XVI
http://www.law.cornell.edu/cfr/text/20/part-416
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203!opendocument
http://www.law.cornell.edu/uscode/text/42/1396p
http://www.law.cornell.edu/uscode/text/42/1396p
http://www.ssa.gov/OP_Home/ssact/title19/1917.htm
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V. ESTABLISHED THROUGH THE ACTIONS OF A PARENT, GRANDPARENT, 
LEGAL GUARDIAN OR COURT  

 
If a person is legally competent, a parent or grandparent may use a small amount 
of money to create the trust and then the legally competent person or someone 
with legal authority to act on behalf of the person may transfer the assets of the 
individual to fully fund the trust. Note that if someone attempts to establish the 
trust under a power of attorney, it is the same as if the disabled individual had 
done it and will not satisfy the exception to the resource counting rules. In the 
case of a legal guardian establishing a trust, it is good practice to have the court's 
blessing. If the trust is to be established through the actions of a court itself, the 
court must actually require, not simply approve, the creation of the trust. 

 
VI. MEDICAID RECOVERY  
 

Upon the death of the beneficiary, the trust must provide payback to each state 
that provided Medicaid services to the individual, in proportion to the share each 
such state provided as compared to the total, up to the full amount of medical 
assistance paid on behalf of the individual over the course of the individual's life.  
Very few post-death expenses are allowed, for SSI purposes, prior to 
reimbursing the state(s): 

 
A. Taxes due from the trust to the state or federal government because of 

the death of the beneficiary and; 
 
B. Reasonable fees for administration of the trust estate such as an 

accounting of the trust to a court, completion and filing of documents, or 
other required actions associated with termination and wrapping up of the 
trust. 

 
It is not acceptable to pay, prior to reimbursing the states, other taxes of the 
individual, inheritance taxes for residual beneficiaries, debts owed to third parties, 
funeral expenses, and payments to residual beneficiaries other than pooled 
special needs trusts established under 42 U.S.C. §1396p(d)(4)(C). 

 
VII. POOLED SPECIAL NEEDS TRUSTS 
 

Trusts established under 42 U.S.C. §1396p(d)(4)(C) may also satisfy the 
exception to the trust counting rules of SSI.  Such trusts must be established and 
administered by a non-profit organization that maintains separate accounts for 
each beneficiary, although assets are pooled together for investing and 
management purposes. A major difference with pooled trusts is that the 
individual who is the beneficiary may establish an account within a pooled trust.  
The pooled trust must meet all other requirements of a special needs trust, 
except that at the death of the individual, to the extent that assets are not 
retained by the trust, the trust must reimburse the states for medical assistance 
to the beneficiary.  To the extent the pooled trust does not retain the funds of the 
deceased individual, it must follow the same rules as other special needs trusts 
in making post-death payments. 

 
  

http://www.law.cornell.edu/uscode/text/42/1396p
http://www.law.cornell.edu/uscode/text/42/1396p
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VIII. THIRD PARTY TRUSTS 
 

A supplemental needs trust is a type of trust that limits the trustee's discretion as 
to the purpose of the distributions. This type of trust typically contains language 
that distributions should supplement, but not supplant, sources of income 
including SSI or other government benefits. A third-party trust is a trust 
established with the assets of someone other than the beneficiary. For example, 
a third-party trust may be established by a grandparent for a grandchild. 
 
If an individual does not have the legal authority to revoke or terminate the trust 
or to direct the use of the trust assets for his or her own support and 
maintenance, the trust principal is not the individual's resource for SSI purposes. 
The revocability of a trust and the ability to direct the use of the trust principal 
depend on the terms of the trust agreement and/or on state law. If a trust is 
irrevocable by its terms and under state law and cannot be used by an individual 
for support and maintenance (e.g., it contains a valid spendthrift clause; see SI 
01120.200B.16.), it is not a resource. 
 
Family members of an SSI eligible individual may establish a third party trust with 
their own assets to supplement government need-based benefits.  Because the 
third party trust does not contain assets that belong to the disabled individual, 
there is no requirement for Medicaid recovery for medical services provided on 
behalf of the beneficiary and the grantors may designate residuary beneficiaries 
of their choosing. In addition, because the states have no right to reimbursement 
from the third party trust, the limitations regarding post-death payments for such 
items as funeral and burial expenses also do not apply. 

 
IX. QUALIFYING FOR SSI 
 

A person who qualifies for SSI on the basis of disability must also establish 
financial eligibility. The financial eligibility requirement does not apply to 
entitlement programs, such as SSDI, RSDI and Medicare. Individuals and 
families often engage in planning in order to arrange countable resources in a 
way that does not disqualify an individual from needs based benefits. If an 
individual with a disability has substantial resources, it may be advisable to 
combine several techniques to protect eligibility, such as purchasing exempt 
assets and utilizing a SNT. 
 
A. Financial Eligibility  
 

In order to qualify for SSI benefits, an applicant must establish financial 
eligibility on the basis of both resources and income.  For SSI purposes, a 
resource is cash or other property belonging to the applicant2 that could 
be converted into cash to use for support. 20 C.F.R. §416.1201(a).  Some 
resources are exempt from being counted, such as one's principal 
residence, a vehicle, personal property in or near the home and used on 
a regular basis, burial insurance and pre-designated burial accounts up to 

                                                
2
 The resources are only countable to the extent the owner/applicant has the right and power to 

liquidate them.  20 C.F.R. §416.1201(a)(1). 
 

https://secure.ssa.gov/poms.nsf/lnx/0501120200#b
https://secure.ssa.gov/poms.nsf/lnx/0501120200#b
http://www.law.cornell.edu/cfr/text/20/416.1201
http://www.law.cornell.edu/cfr/text/20/416.1201
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$1,500 less cash value of life insurance, the cash value of life insurance 
as long as the combined cash values of all policies are less than $1,500, 
all term life insurance policies, some personal property essential to 
support of self,3 property essential to self-support used in a trade or 
business, and work-related pension plans of the applicant's spouse.4 The 
countable resources, after excluding the exempt resources, must be less 
than $1,000 for an individual or $3,000 for a couple applying for SSI. 

 
Applicants must also qualify on the basis of income, but not all income is 
created equal for purposes of qualifying for SSI. For 2015, the maximum 
monthly SSI benefit is $733 for an eligible individual or $1,100 for an 
eligible couple. The actual SSI payment will depend upon several factors: 

 
1. Disability status (blind/non-blind); 
 
2. Marital status (single/married); 
 
3. Age (child/adult); 
 
4. Living arrangement (own home/home of another); and 
 
5. Income type (earned/unearned, including In-kind Support and 

Maintenance ("ISM").5 
 

B. Example 1  
 

John, a single, non-blind adult, has fewer than $2,000 in countable 
assets.  He lives by himself in a small apartment, paying $450/month rent 
and works a few hours per week earning $70/week, which is $301/month.  
He has no unearned income and no ISM.6  John's benefit in this scenario 
is calculated as: 

  

                                                
3
 20 C.F.R. §416.1210(d)-(e) and §416.1220. 

 
4
 20 C.F.R. §416.1202(a). 

 
5
 Intentionally omitted other adjustments, for purposes of this discussion, include such items as 

Impairment-Related Work Expenses ("IRWE"), repayment of prior SSI over-payments, etc. 
 
6
 ISM is food or shelter provided directly to the recipient or paid for by a third party.  20 C.F.R. 

§416.1102. 
 

http://www.law.cornell.edu/cfr/text/20/416.1210
http://www.law.cornell.edu/cfr/text/20/416.1220
http://www.law.cornell.edu/cfr/text/20/416.1202
http://www.law.cornell.edu/cfr/text/20/416.1102
http://www.law.cornell.edu/cfr/text/20/416.1102
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Step 1  $733.00 Maximum FBR 

plus  $20.00 general income exclusion 

 Subtotal $753.00  

 
 

Step 2 $301.00 Monthly earnings 

less the first $65.00 Of wages earned 

Subtotal $236.00  

less $118.00 Which is ½ the balance of the earned income 

Subtotal $118.00 Countable income that reduces benefit amount 

 
 

Step 3  $753.00 Maximum income allowed for SSI 

less  $118.00 Countable income 

 Total $635.00 SSI monthly payment 

 
John's total monthly income is $635 SSI benefit plus $301 earned 
income, or $936. 

 
C. Example 2  
 

All facts are the same, except that John lives in the home of his parents, 
who do not require him to pay rent or to buy his own food.  He does not 
pay his pro rata share of both food and shelter expenses. The 
calculations are the same, except that his SSI benefit is further reduced 
by one-third of the FBR, or $244, leaving John with a net SSI monthly 
benefit of $391, and total income of only $692.  Note that he is still better 
off than in Example 1 because he is not paying $450 rent and is not 
buying food. This one-third reduction is due to a rule requiring a reduction 
for in-kind support and maintenance ("ISM"), known as the Value of One-
third Rule ("VTR").  A similar rule applies in other situations in which an 
individual does not pay the pro rata share of both food and shelter. The 
latter rule is the Presumed Maximum Value rule ("PMV").  With the PMV, 
the SSI payment would be reduced by one-third of the FBR, plus an 
additional $20 for the general income exclusion.  In this example, if John 
paid something toward food and shelter, but not his pro rata share, his 
SSI payment would be reduced by $264 per month. 

 
D. Example 3  
 

Same facts as above, except that John has excess resources, which 
have been placed in a properly established special needs trust. The 
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trustee regularly pays John's pro rata share of food and shelter out of 
trust funds.  For SSI purposes, because the trustee is paying for food and 
shelter, John may have countable income in the form of ISM.  If so, the 
ISM will reduce the SSI payment using the VTR or PMV rule, as 
appropriate. 

 
If a trustee pays for something other than food and shelter, ISM rules do 
not apply. 
 
Shelter includes room, rent, mortgage payments, real property taxes, 
heating fuel, gas, electricity, water, sewerage, and garbage collection 
services. 20 C.F.R. §416.1130. Trust funds, therefore, can be used for 
such things as telephone bills, clothing, and items of tangible personal 
property.  As long as such payments are made directly to the vendor, and 
if exempt resources purchased are kept by the individual into the month 
after the month of purchase, SSI payments will not be reduced. 
 
Another way a trustee can use funds in a SNT without causing loss of 
benefits is to make infrequent gifts to the beneficiary. For SSI purposes, 
infrequent means no more than once per quarter.  In addition, if the total 
amount of an infrequent gift in a given month exceeds the $20 monthly 
general income exclusion. This strategy involves careful timing of such 
gifts. 

 
X. CONCLUSION 
 

The use of first and third party special needs trusts, as well as pooled trusts, can 
improve the quality of life for individuals with disabilities. If such individuals 
receive needs based benefits such as SSI, it is imperative that trusts are 
established in an acceptable manner and that distributions maximize the benefit 
while minimizing negative impact on the benefits. Pooled trusts also provide good 
options for individuals who want or need professional trusteeship or who have 
relatively small amounts of funds to place in trust.  All of these trusts require 
careful attention to detail but can be well worth the effort and expense to create 
them. 

http://www.law.cornell.edu/cfr/text/20/416.1130
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