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Editor’s Note:  The materials included in this Elder Law Primer for Curious Attorneys 
CLE seminar handbook are intended to provide current and accurate information about 
the subject matter covered. The program materials were compiled for you by volunteer 
authors.  No representation or warranty is made concerning the application of the legal 
or other principles discussed by the instructors to any specific fact situation, nor is any 
prediction made concerning how any particular judge or jury will interpret or apply such 
principles. The proper interpretation or application of the principles discussed is a matter 
for the considered judgment of the individual legal practitioner. The faculty and staff of 
the Kentucky Bar Association disclaim liability therefor. Attorneys using these materials 
or information otherwise conveyed during the program, in dealing with a specific legal 
matter, have a duty to research original and current sources of authority.   
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SPEAKERS 
 
 
Bernard M. Faller 
Kentucky Elderlaw PLLC 
920 Dupont Road Suite 200 
Louisville, KY  40207-4695 
502.581.1111 
kyelderlaw@aol.com 
 
Bernard M. Faller is a partner with Kentucky Elderlaw, PLLC in Louisville, serving the 
needs of older citizens directly, or through consultation with family members.  His 
practice encompasses Medicaid planning and asset preservation, Medicaid qualification 
interviews, wills, durable powers of attorney and other document preparation focused on 
the special needs of older citizens.  Mr. Faller earned his Bachelor of Electrical 
Engineering degree from Rensselaer Polytechnic Institute in 1967, his M.S. in Electrical 
Engineering from New York University in 1970 and his J.D. from the University of 
Louisville Brandeis School of Law in 2001.  He is a past Chair of the KBA Elder Law 
Committee, co-authored Volume 23 of the Kentucky Practice Series, Elder Law in 
Kentucky, and is an adjunct professor at the University of Louisville Brandeis School of 
Law.  Mr. Faller is a member of the Indiana and Kentucky Bar Associations. 
 

 
 

Robert L. McClelland 
Post Office Box 54654 
Lexington, KY  40555 

859.543.0061 
robertmc@qx.net 

 
Robert L. McClelland is a Lexington attorney licensed in Kentucky and West Virginia, 
who is recognized by his peers and clients for his experience as an elder law and special 
needs planning attorney.  He focuses his practice on counseling aging clients and 
special needs families regarding asset protection, guardianship, social security needs 
planning, public benefits, and probate and estate administration.  Mr. McClelland serves 
professionally as a Guardian and Conservator as well as a fiduciary and special needs 
Trustee in multiple cases for disabled clients.  He currently serves as Chair of the KBA 
Elder Law Section and is a board member of the Kentucky Guardianship Association.  
He is also associated with the National Academy of Elder Law Attorneys, Inc., the 
Special Needs Alliance, National Guardianship Association, ElderCounsel, LLC, and the 
Bluegrass Estate Planning Council and Wealth Counsel, LLC. Mr. McClelland also 
currently serves as a member of the Senior Services Commission under appointment by 
the Mayor of the Lexington-Fayette Urban County Government. 
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Eileen M. Walsh 
Elder Law of Louisville 
4500 Bowling Boulevard, Suite 150 
Louisville, KY  40207 
502.410.5080 
ewalsh@elderlawoflouisville.com 
 
Eileen M. Walsh practices with Elder Law of Louisville, where she assists clients with 
elder law needs including Medicaid, veterans' benefits, special needs, estate planning, 
and estate administration. She received her B.A. from Bellarmine University in 1978 and 
her J.D. from the University of Louisville in 1980.  Ms. Walsh is a member of the National 
Academy of Elder Law Attorneys, ElderCounsel, Elder Law Answers, and the Greater 
Louisville Aging in Place Alliance.  She is also a member of the Kentucky Bar 
Association's Elder Law Section and the Louisville Bar Association.  Ms. Walsh is V.A. 
accredited. 
 

Lee D. Richardson 
Louisville Elder Law Advisor 

1009 South Fourth Street 
Louisville, KY  40203 

502.587.8606 
ldrich2@attglobal.net 

 
Lee D. Richardson is a sole practitioner with more than thirty years' experience in estate 
planning and probate law.  He operates as Louisville Elder Law Advisor and has focused 
his practice in the area of elder law since 1991 advising clients regarding Medicaid, VA 
benefits, guardianships, special needs and estate planning and probate.  Mr. Richardson 
received his B.A. from Tulane University in 1969 and his J.D. from Indiana University 
School of Law in 1974.  He is V.A. accredited.  Mr. Richardson is a member of the 
National Academy of Elder Law Attorneys, and the American, Kentucky and Louisville 
Bar Associations. 
 
Brian B. Borellis 
802 Stone Creek Parkway, #8 
Louisville, KY  40223 
502.425.5297 
BBLEX001@aol.com 
 
Brian B. Borellis has been practicing law in Louisville since 1987 in the area of estate 
planning, following six years' experience in estate and trust administration with two large 
trust institutions.  His practice focuses in the area of estate planning, trust and estate 
administration, with a significant emphasis on elder law and Medicaid eligibility planning.  
He received his B.A. from the University of Kentucky in 1976 and his J.D. from the 
University of Kentucky College of Law in 1979.  Mr. Borellis co-authored the book 
Kentucky Medicaid Eligibility Guide for Nursing Home Care, and is a frequent speaker 
before professional groups including social workers, nursing home administrators, and 
lawyers.  He has lectured and published with the National Business Institute, Half Moon 
Seminars, and Medical Educational Services on the subjects of Kentucky Medicaid and 
Medicaid Planning, and Kentucky Elder Law.  He is a member of the Kentucky Bar 
Association and its Elder Law and Probate & Trust Law Sections. 
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Whitney M. Wilson 
Elder Law of Louisville 

4500 Bowling Boulevard, Suite 150 
Louisville, KY  40207 

502.410.5080 
wwilson@elderlawoflouisville.com 

 
Whitney M. Wilson practices with Elder Law of Louisville, where her practice is focused 
solely on elder law, including wills, powers of attorney, advanced directives, trusts, trust 
administration, Medicaid planning, VA benefits planning, special needs, guardianship 
and probate.  Ms. Wilson is accredited by the VA to assist veterans with claims for 
benefits.  She received her B.S. from the University of Louisville, and her J.D. from the 
University of Louisville Brandeis School of Law.  Ms. Wilson is a member of the Greater 
Louisville Aging in Place Alliance, the Health Services Professionals Network, the 
Kentucky Guardianship Association, the Louisville Bar Association, the National 
Academy of Elder Law Attorneys and Elder Counsel. She currently serves as Vice Chair 
of the Kentucky Bar Association's Elder Law Section and is a member of the Probate & 
Trust Law Section.   
 
 
 
Misty Clark Vantrease 
Kentucky Elderlaw, PLLC 
920 Dupont Road, Suite 200 
Louisville, KY  40207 
502.581.1111 
misty@kyelderlaw.com 
 
Misty Clark Vantrease is a partner with Kentucky Elderlaw, PLLC in Louisville, where 
she focuses her practice entirely on elder law.  She assists older clients and their family 
members on a wide range of issues including nursing homes, Medicaid, asset 
preservation, legal documents, guardianship, probate and related matters.  She received 
her B.A., summa cum laude, from Murray State University in 1998 and her J.D. from the 
Louis D. Brandeis School of Law at the University of Louisville in 2001.  Ms. Vantrease 
spent ten years as an Assistant Public Defender, first in the general trial division and 
then in the Capital Division.  She is a member of the Kentucky Bar Association and its 
Probate & Trust Law Section, the Louisville Bar Association and the National Association 
of Elder Law Attorneys.  Ms. Vantrease also serves as Chair-Elect of the Kentucky Bar 
Association Elder Law Section. 
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Kelly R. Gannott 
Kentucky Elderlaw, PLLC 

920 Dupont Road, Suite 200 
Louisville, KY  40207 

502.581.1111 
kelly@kyelderlaw.com 

 
Kelly R. Gannott is a partner with Kentucky Elderlaw, PLLC in Louisville, where she 
assists older clients, their children and family members with nursing home, Medicaid, 
asset preservation, asset distribution, mental capacity, probate, guardianship and other 
issues, both financial and non-financial.  In addition, she drafts legal documents such as 
wills, powers of attorney, living wills, health care surrogates, care agreements and 
qualified income trusts (QITs) for clients and family members.  She received her B.A., 
with honors, from Murray State University in 1995 and her J.D. from the Louis D. 
Brandeis School of Law at the University of Louisville in 2001.  Having studied print 
journalism, Ms. Gannott's first career was as a newsroom reporter and editor at various 
newspapers.  She spent her first decade as an attorney practicing criminal defense, 
collections law and insurance defense.  She is a member of the Indiana and West 
Virginia Bar Associations, the Kentucky Bar Association and its Elder Law Section, and 
the Louisville Bar Association and its Public Service Committee. 
 
 
 
Carolyn L. Kenton 
Bluegrass Elderlaw, PLLC 
120 North Mill Street, Suite 300 
Lexington, KY  40507 
859.281.0048 
carolyn@bgelderlaw.com 
 
Carolyn L. Kenton is in private practice in Lexington and established Bluegrass Elderlaw, 
PLLC in 2011.  This practice focuses on the areas of elder law and Medicaid planning, 
estate planning and trusts, guardianship, and estate settlement.  Ms. Kenton, a former 
State Representative, previously served as a trust officer/estate planner for National 
City/PNC Bank in Lexington, working in estate planning, current asset management and 
business development.  She received her B.A. and M.A. from the University of Kentucky, 
and her J.D. from the University of Kentucky College of Law.  She is a member of the 
National Academy of Elder Law Attorneys, and the Kentucky (Elder Law and Probate & 
Trust Law Sections) and Fayette County Bar Associations. 
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Mark Maddox 
McClelland & Associates, PLLC 
1795 Alysheba Way, Suite 2102 

Lexington, KY  40509 
859.543.0061 

mmaddox@qx.net 
 
Mark Maddox practices with McClelland & Associates, PLLC in Lexington, where he 
focuses his practice in the area of elder care.  Prior to this, he previously represented 
several lending institutions and clients in the areas of personal injury, domestic relations 
and estates.  He received his B.B.A. from the University of Iowa in 1978 and his J.D. 
from the Salmon P. Chase College of Law in 1981.  In the 1990s, Mr. Maddox, along 
with two of his brothers, developed a pain relief product called Australian Dream®.  He is 
a member of Kentucky Bar Association and its Elder Law Section. 
  

mailto:mmaddox@qx.net


 viii 

 



1 
 

WHERE GOOD ESTATE PLANNING EQUALS BAD MEDICAID & VA PLANNING 
Bernard M. Faller 

© 2013 Kentucky Elderlaw, PLLC 

 
 
 
Estate planning is based primarily on federal gift and tax law, regulation and case law.  
Medicaid is governed by an unrelated set of federal law, federal regulation, state law, 
state regulation, state discretion in some matters and occasionally case law.  Veterans' 
benefits are governed by an entirely different set of federal laws and regulations, and 
wide areas of discretion.  Actual adherence to laws and regulations varies greatly. We 
are focused today primarily on differences in the law and major regulations. 
 
I. GIFT TAX EXCLUSION 
 

I wish I had a dollar for every estate planning attorney, accountant, financial 
planner, barber, hairdresser, neighbor and know-it-all brother-in-law who said it is 
okay to gift $13,000 per year per person (some people still use the number 
$10,000 – the actual number for 2013 is $14,000).  It is okay to gift $14,000 or 
$14,000,000, or any amount to anyone at any time for any reason.  There are no 
gifting restrictions in the United States.  But there may be reporting issues, tax 
issues and entitlement program eligibility issues. 
 
The federal government taxes gifts based upon an accumulated lifetime total. 
The $14,000 is a de minimis amount, and annual gifts below this amount per 
person need not be reported and do not count against the lifetime total of 
potentially taxable gifts.  Medicaid views all gifts as being made for the purpose 
of obtaining Medicaid eligibility.  Therefore, while of no interest to the IRS, these 
$14,000 or so annual gifts are all prohibited transfers for Medicaid eligibility 
purposes.  All gifts within the prior five years are at issue and there is a legal 
requirement to report them at the time of a Medicaid application. 
 
For VA eligibility purposes for programs such as Aid and Attendance, the VA 
currently has no gifting penalties.  There is a proposal circulating in Congress to 
institute a three-year look-back rule, but neither branch of Congress has voted 
the bill out of committee and it is not at all clear that this change will occur any 
time soon.   
 
Charitable gifts are exempt from federal limitations, but nothing in Medicaid law 
exempts them. However, caseworkers do not focus on small gifts to churches or 
well-known charities. 

 
II. REVOCABLE LIVING TRUSTS (RLT) 
 

Medicaid defines resources as all real and personal property that an individual 
owns or has the right, authority or power to convert to cash.  The first word in 
Revocable Trust is revocable.  Therefore, the grantor has the power to convert 
ALL assets in a RLT to cash; hence all assets in every RLT are countable.  RLTs 
are of no value in a Medicaid asset preservation plan. 
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RLTs are also of no value when looking to reduce assets in a VA eligibility 
situation.  VA also counts these assets as if the grantor owned them outright. 
 
Family homes are normally an exempt resource in a Medicaid eligibility situation 
if there is a community spouse, a spouse not herself in a nursing home.  Despite 
all assets in a RLT being countable, Medicaid takes the position that if the family 
home is in a RLT, it is not owned by the applicant or spouse and thus not eligible 
for the spousal exemption.  So the exempt family home suddenly becomes a 
countable resource because it is in a RLT. It is hard to justify this conflicting 
posture, and few other states follow this route.  Even worse, if the trustee 
transfers the family home only to the community spouse, and that spouse gifts 
the home to an adult child after Medicaid eligibility has been approved, Medicaid 
will attribute the gift to the institutionalized spouse and terminate benefits.  
Therefore, any house in a RLT should be returned to both spouses first.  It may 
then be transferred to the healthy community spouse without fear of running into 
a later problem related to the trust. 

 
III. IRREVOCABLE TRUSTS  
 

Irrevocable trusts are an inflexible tool that may be used for Medicaid asset 
preservation purposes, but do so with caution.  Transfers into an irrevocable trust 
are considered gifts and subject to a five-year look-back for Medicaid eligibility 
purposes. A Medicaid application should never be filed within this five-year 
window.  These trusts are very tricky. Read the rules in 42 U.S.C §1396p and 
907 KAR 1:650(4)(g).  The trust must clearly state that the grantor or spouse may 
not receive any of the corpus under any circumstances.  The common right given 
to trustees to permit invasion for the health, maintenance or welfare of the 
grantor, is FATAL.  Medicaid would count the entire corpus as an available 
resource regardless of how many years has elapsed since the trust was funded. 

 
IV. FAMILY LIMITED PARTNERSHIPS (FLP) 
 

A FLP is a useful estate planning tool for managing a business or real estate.  It 
is also one method of re-titling assets to limit control and marketability.  An asset 
that is difficult to transfer and over which the owner has less than full control is, at 
least theoretically, less valuable than it was when owned individually, through an 
LLC or partnership.  The IRS recognizes this situation and permits a reduction in 
value for gift tax and estate tax purposes.   
 
Medicaid does not have a mechanism to even address a FLP.  It is likely that no 
one will understand what it is and just value the entity and then multiply by the 
percentage of ownership or control, whichever number works out better for them. 
In addition, the creation of the FLP may generate a gift if the FLP was created 
within the prior five years.   Valid users of FLPs generally do not interact with the 
Medicaid system. Using a FLP for Medicaid asset preservation purposes is poor 
use of time and resources and is likely to have a miserable outcome. 
 
The VA does not have a position on FLPs as far as we know.  VA asset 
requirements are quite low and seem incompatible with FLPs. 
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V. ADDING NAMES TO BANK ACCOUNTS & DEEDS 
 

Adding a name to a bank account does not create a gift.  It will be assumed that 
all the money in the account belongs to the Medicaid applicant, usually the 
parent. This is almost always true.  If the money in the account has always been 
the child’s, something we see in accounts that were set up decades ago, provide 
an affidavit that the funds belong to the child.  Include a statement as to the 
ongoing source of all recent deposits and then take mom’s name off the account.  
If the bank balks, close the account and have the child open a new account.  If 
an account requires two signatures, Medicaid will view each party as owning half. 
 
The VA treats adding a name to a bank account as a gift (no penalty at this time) 
and divides the account by the number of account holders. 
 
Adding a name to a deed is treated as a transfer of resources as soon as the 
deed is signed. Recording the deed is not required, but prudent. Medicaid once 
viewed the recording date as the date of transfer, but they have backed off from 
that position. 

 
VI. LIFE ESTATES 
 

For Medicaid purposes, a retained life estate is an exempt resource for eligibility 
purposes, but the value of the life estate at the moment before death is subject to 
estate recovery.  Medicaid has its own life estate table, which is less favorable to 
the individual or estate than the IRS table. 
 
For VA purposes, retention of a life estate causes the entire value of the property 
to count as an asset of the applicant.  So the holder of a life estate is unlikely to 
be eligible for Aid & Attendance given the low asset threshold used by the VA in 
this area.  There is no published asset threshold, but $30,000-$40,000 appears 
to be the upper limit for older folks (this can be as low as $20,000 for a single or 
as high as $80,000 for a couple). 

 
VII. ESTATE DISCLAIMERS 
 

For Medicaid purposes, a resource includes everything you have the right to 
own.  The right to an inheritance matures at the moment of the testator’s death. 
Therefore, disclaiming an inheritance is a prohibited transfer for Medicaid 
eligibility purposes.  Remember, we are dealing with state Medicaid regulation 
and not federal tax law.  Look for situations where older people are leaving 
assets to siblings.  Consider replacing the sibling with that potential beneficiary’s 
children or other heirs.  Changes to Wills made prior to death remove the 
inappropriate inheritance problem, as other than a spouse, no one has a legal 
claim to be mentioned in a Will. 
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WHERE GOOD ESTATE PLANNING EQUALS BAD MEDICAID &  
VA PLANNING 

© 2013 Kentucky Elderlaw, PLLC 

 
 
 

Annual Gift Tax Exclusion

• Contrary to popular belief, anyone may gift 

unlimited amounts of money to any 

individual at any time

• There may be federal gift tax 

consequences 

• There may be state Medicaid eligibility 

consequences, and

• One day there may be VA eligibility issues

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Annual Federal Gift Tax Exclusion

• For federal gift and estate tax purposes, 

all annual gifts to an individual above a               

de minimis amount ($14,000 in 2013) 

must be REPORTED via form 709

• Exceptions - gifts between spouses, 

tuition or medical expenses, and 

(surprise) gifts to political organizations

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 
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Medicaid Eligibility Gift Exclusion

• Other than transfers between spouses and the 
exceptions for an adult disabled child, a caregiver 
child and a sibling, there are NO Medicaid gift 
exclusions. They all count.

• The $14,000 exclusion for federal reporting 
purposes does not apply to state Medicaid 
eligibility, but is currently OK for VA eligibility 
purposes

• There are some narrowly defined exceptions to this 
rule, but for estate planning purposes, no $14,000 
gifts if a nursing home is on the five-year horizon 
(unless the person is wealthy)

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Charitable Gifts

• There is nothing in the Medicaid regulations 
permitting charitable gifts

• The regulation prohibits "transfers for less than 
fair market value made for the purpose of 
obtaining Medicaid eligibility"

• As a practical matter, Medicaid views every 
transfer as having been made for purposes of 
Medicaid eligibility

• But, they ignore tithing and small donations to 
churches, especially if the caseworker is of the 
same denomination (just kidding - sort of)

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Revocable Trusts

• 907 KAR 1:645 states:

• (13) "Resources" mean cash money 

and other personal property or real 

property that:

• (a) An individual:

• 1. Owns; and

• 2. Has the right, authority, or power to 

convert to cash
 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 
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Revocable Trusts

• The first word in Revocable Trust is?

• Since the trust can be revoked, the grantor 

has the right to convert the asset to cash

• Bottom line – all assets in a revocable trust 

are countable resources – forever

• A Revocable Trust is worthless as a Medicaid 

asset protection tool

• Revocable Trust assets are also countable 

for VA eligibility purposes

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Family Home in a Revocable Trust

• If there is a Community Spouse (living 

spouse not also in a nursing home), one 

home of any value is exempt as a 

personal residence

• In KY (and nowhere else) Medicaid has 

taken the position that a home in a 

revocable trust is not exempt since neither 

spouse owns the home 

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Irrevocable Trusts

• Irrevocable Trust rules are found at 42 USC 

1396p and 907 KAR 1:650(4)(g)

• (g) If payment from a revocable or 

irrevocable trust may be made under any 

circumstance, (to the grantor or spouse) 

the amount of the full payment that could be 

made shall be considered as a resource, 

including amounts that may be disbursed in 

the distant future.

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 
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Irrevocable Trusts

• Assets placed inside an Irrevocable Trust are 

considered a transfer for less than fair market 

value and subject to the five-year look-back rule

• In addition, if the trustee has ANY discretion to 

use the corpus for the benefit of the grantor, the 

entire corpus is an available resource 

regardless of how many years have expired

• Same for income, but this may be OK if the 

grantor needs the income

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Family Limited Partnerships (FLP)

• An FLP is a wealth transfer device with a 

general partner and limited partners

• Limited partners lack control and 

marketability

• This impairment yields favorable (reduced) 

valuations for gift and estate tax purposes

• However, Medicaid rules are not linked to 

IRS regulations, except when it is convenient 

for the Cabinet to make that argument

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Family Limited Partnerships (FLP)

• Medicaid will not allow a discount for a FLP 
interest

• At best, they will value the assets within the 
FLP based upon FMV and percentage of 
ownership

• More likely, they will just deny eligibility because 
they will not know what to do with the asset

• Or, the application will just sit for years because 
"they are working on it"

• Bottom line - no FLPs for Medicaid applicants

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 
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Adding Names to a Bank Account

• Surprise – no problem

• Adding a name, such as an adult child, to a 

bank account is disregarded as a gift for 

Medicaid eligibility purposes

• However, if that person uses any of that money, 

then a gift will have been made at that time

• There is a rebuttable presumption that the 

Medicaid applicant owns all of the funds in 

every account that includes his or her name

 

___________________________

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Adding Names to a Bank Account

• However, for VA purposes, adding a 

name to a bank account reduces the 

countable resource proportionately 

• Example:  Mom has $30,000 in her 

checking account.  She adds her two 

daughters onto the account

• For VA purposes (not Medicaid), mom 

has $10,000 in countable resources

 

___________________________ 

___________________________ 

___________________________ 

___________________________

___________________________ 

___________________________ 

___________________________ 

Adding Names to a Deed

• No cigar – adding names to a deed is a transfer 
of resources as soon as the deed is signed and 
delivered

• This is just the opposite of adding a name to a 
bank account

• Adding a name to a deed is a gift and starts the 
five-year clock running

• Some offices use the date the notary signed; 
others use the date it was recorded

• Be very wary of unrecorded deeds sitting in the 
lawyer’s desk for years or decades

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 
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Life Estates

• Although a common estate planning practice, it is 
terrible for Medicaid purposes.  Medicaid uses their 
own tables to value life estates. This results in a very 
high value. 

• If mom has gifted her home and retained a life estate 
(LE), the LE is an exempt resource for Medicaid 
eligibility purposes

• However, at mom's death, Medicaid will attempt an 
estate recovery on the value of the life estate at the 
moment before mom’s death

• Court challenges in other states have favored 
Medicaid’s position

• The gifted remainder interest is subject to the normal 
five- year look-back provision on gifts

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Life Estates - SNT- VA

• Life Estates do not work for VA 

planning

• If mom retains a life estate, the VA will 

value the entire property as an 

available asset – a bad result

• Special Needs Trusts (SNT) are also 

not effective as VA planning tools

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

Estate Disclaimers

• Remember, a resource is everything 

you own and everything you have a 

right to own

• Your right of inheritance matured at 

the moment of death

• Disclaiming an inheritance is a 

transfer of resources for less than fair 

market value (gift)

 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 

___________________________ 
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Estate Disclaimers

• Don’t leave assets to people (or spouses) 

who are in a nursing home or who are likely 

to end up there 

• Leave assets to the next generation

• Most common scenarios 

– Naming siblings in a Will

– Not naming a beneficiary on a life 

insurance policy or IRA so that it becomes 

part of the probate estate

 

___________________________ 

___________________________ 

___________________________

___________________________ 

___________________________ 

___________________________ 

___________________________ 

 
  



12 
 

 



13 

 

LONG TERM CARE – WHAT IS IT & HOW TO PAY FOR IT 
Eileen M. Walsh 

 
 
Elder law attorneys often find themselves discussing with clients the question of paying 
for long term care.  This is an introduction to some methods people may utilize to pay for 
long term care.  This particular introduction does not involve any discussion of Medicaid 
eligibility requirements or Medicaid planning. Please note there are benefits, 
complexities, nuances, and strategies with each method that cannot be addressed in this 
particular article.  Moreover, it is important to note that what works for one family may 
well not work for another, and it is certainly not unusual for a person or family to utilize 
multiple strategies in tackling the issue of funding long term care.   
 
I.     WHAT IS LONG TERM CARE? 
 

Long term care is really an umbrella term for services needed to meet the 
medical and nonmedical needs of persons, who due to age or disability have lost 
some capacity for self-care. Long term care, in simple terms, refers to the 
assistance we need when our age or health prevents us from functioning 100 
percent on our own.  The term long term care need not refer to nursing home 
care and increasingly it does not.   More and more people are “aging in place” 
and long term care takes place wherever people are and wherever they live, 
whether it is in their own home, an assisted living facility, or some other living 
arrangement.  
 
The assistance offered through long term care may encompass a wide array of 
healthcare services such as wound care, injections, or medication assistance, as 
well as personal care assistance with activities of daily living (ADLs) such as 
bathing, dressing, toileting, feeding, and ambulation. Many people will utilize a 
variety of care services as their care needs change over time.  The goal of long 
term care is generally not to “cure” an illness or disability, but is to maximize a 
person’s functioning and independence.    

 
II.     WHY TALK ABOUT LONG TERM CARE? 
 

The Department of Health and Services estimates that 70 percent of people over 
the age of sixty-five will need some type of long term care at some point in their 
lives.  Even without the statistics, common sense or our own life experience tells 
us that with the aging process it is normal to have some losses in abilities to 
function, and for those losses to worsen as people become ever older.   It is also 
important to note that many Americans have a family member or loved one living 
with a diagnosis of Alzheimer’s disease.   
 
In view of the statistics and our own life experiences, the topic of long term care 
planning is an important one that should be discussed and addressed as part of 
a normal life planning process.  We like to say we help clients “plan to live.” 
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III.    FUNDING LONG TERM CARE WITHOUT MEDICAID          
 

A. Cost of Long Term Care 
 

The median monthly rate for licensed personal care services and home 
health aide services in Kentucky in 2012 was $3,241.00 (annual median 
cost of $38,896). The median monthly rate for an assisted living facility 
(private, one bedroom) in Kentucky in 2012 was $2,741.00 (annual 
median cost of $32,892).  For a nursing home (semi-private room), the 
median monthly rate was $5,750.00 ($69,000 annually).1  It is not unusual 
for the cost of care to run significantly higher than these reported cost 
figures.  
 
And what of the significant hidden cost to families where a family member 
or friend acts as an unpaid caregiver for a loved one?  Besides the 
tremendous emotional and physical toll a caregiver may suffer, there is 
now evidence that caregivers and their families suffer a devastating 
financial blow. A Met Life study determined that caregivers lose an 
average of $659,139 in lost wages, pension, and Social Security 
benefits.2     

    
B. Medicare 

 
Many Americans believe that Medicare will pay for all their long term care 
needs, when in fact it provides limited coverage. Because of this broad 
misperception, it is worthwhile to discuss what Medicare is and is not. 
 
In general terms, Medicare is a national health insurance program and 
persons entitled to Social Security retirement and who are sixty-five years 
of age and older and persons entitled to Social Security disability benefits 
for not less than twenty-four months are eligible to participate in the 
program.  There are other classes of persons eligible to participate, such 
as persons receiving railroad retirement benefits and individuals suffering 
from certain medical diagnoses.  Those who are not otherwise eligible for 
Medicare, but who are over age sixty-five, may purchase coverage by 
paying a monthly premium.3  
 
Medicare coverage is similar to that provided through private insurance, 
in that it covers a portion of the cost of medical care.4  There may be 
deductibles and co-payments required of the participant. There are two 
substantive coverage components in Medicare coverage, referenced as 

                                                 
1
 National Vital Statistics Volume 61, No. 6 Oct. 2012. 

 
2
 https://www.metlife.com/mmi/research/2012/market-survey-long-term-care-costs/html 

 
3
 Id. 

 
4
 42 U.S.C. Chapter 7, Subchapter XVIII, Health Insurance for Aged & Disabled; see also 

www.medicareadvocacy.org. 
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Part A and Part B.  Part A provides coverage for inpatient hospital care, 
hospice care, inpatient care in a skilled nursing facility, and some home 
health services.  Part B is optional and covers doctor provided medical 
services, durable medical equipment, and some outpatient care and 
home health services.  Part A is largely funded by federal payroll taxes 
paid into Social Security by employers and employees and Part B is 
funded through monthly premiums paid by participants and by general 
revenues from the federal government.  Participants also share costs 
through the deductibles and co-pays required for many services under 
Parts A and B.  Many people use their own funds to purchase Medicare 
supplement policies through private insurance companies, which provide 
additional insurance to cover the costs of the deductibles and co-pays.     

 
Medicare should not be confused with Medicaid, as a person’s income 
and assets are not a consideration in determining eligibility or benefit 
amount.   Medicare is a national program and procedures should not vary 
significantly from state to state. 
 
The Medicare skilled nursing care/nursing home benefit has a maximum 
coverage period of 100 days.  If coverage requirements are met, the 
person is entitled to full coverage for the first twenty days of a nursing 
home stay and for days twenty-one through 100 the person pays a daily 
co-pay amount that is adjusted annually.  Generally, the Medicare home 
health benefit requires the patient to be homebound and need skilled 
nursing care on an intermittent basis.  The physician must sign a care 
plan and the care must be provided by a Medicare certified provider.     
 
The homebound requirement can be met if leaving home requires 
considerable effort, as for example, the needing of personal assistance or 
the use of a wheelchair. Attendance at an adult day care center will not 
be an automatic bar to meeting the requirement.  There is no co-pay or 
deductible and home health services may include part-time or intermittent 
nursing care and physical, occupational or speech therapy. 

 
C. Long Term Care Insurance 

 
Long Term Care Insurance is privately contracted health insurance for 
long term care expenses. The coverage is generally activated when the 
insured needs assistance with certain activities of daily living as defined 
by the particular terms of the policy.  A long term care policy generally will 
provide coverage for home health care (not covered by Medicare), care 
offered where one resides in assisted living, memory care, or personal 
care facilities, and nursing home care.  Additionally, a policy may provide 
coverage benefits for adult day care, respite care, and hospice care (not 
covered by Medicare).   
 
This type of private insurance first began gaining popularity in the late 
1980s.  Unfortunately, these early plans often offered limited coverage by 
generally only covering skilled nursing care, i.e. nursing homes.  Also, 
there were often low daily benefit rates and there were even exclusions 
for dementia. These early policies may have been more affordable than 
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those presently available, but they were certainly not always appropriate.  
A good long term care policy today will offer the insured better choices by 
not limiting coverage to skilled nursing care and will provide coverage 
benefits in your home, in an assisted living setting, etc. 
 
A long term care policy can be helpful by enhancing one’s options and 
choice of providers and facilities. Such a policy may result in one 
preserving assets and avoiding the Medicaid process.  When analyzing a 
long term care policy, factors to be considered would include: 1) whether 
family members can be paid for services; 2) the number of days of 
disability required before benefits will begin; 3) how facilities and ADLs 
are defined; 4) the amount of the daily benefit rate and whether there is a 
cost of living increase built in the policy benefit; 5) whether there is a 
waiver of premium when benefits are being paid out; 6) annual cost and 
what the forfeiture provisions are in the policy; 7) what is the total 
maximum benefit amount that will be paid out under the policy, i.e. the 
maximum benefit period; and 8) what services are covered?    

 
The limits of long term care insurance include its affordability and age 
restrictions, as this option becomes less affordable the longer one waits 
to purchase coverage. Additionally, persons may be excluded due to 
certain pre-existing conditions and, such policies may be oversold to 
those who may otherwise qualify or very easily qualify for Medicaid 
benefits.    
 
When considering long term care insurance, one should be aware of 
Kentucky’s Long Term Care Partnership Program.5  Anyone purchasing a 
long term care policy would be well advised to make sure it is a 
partnership policy. 
 
A partnership qualified long term care policy allows you to apply for 
Medicaid under modified eligibility rules that include a feature called an 
“asset disregard.” This allows one to keep assets that they otherwise 
would not be allowed to keep in order to qualify for Medicaid.  The basic 
concept of the Partnership Program is that one purchases a partnership 
policy, and then when they use it and, then at a later date need to apply 
for Medicaid, the person may retain one dollar for every dollar actually 
paid out under their policy, and those funds also will not be subject to 
Medicaid estate recovery after death. In other words, the amount of 
assets Medicaid will “disregard” is equal to the amount of benefits one 
actually has received under their long term care partnership policy prior to 
applying for Medicaid.    
 
Kentucky’s Partnership Program will allow conversion of existing long 
term care policies to partnership policies as long as certain requirements 
are met.  Generally, it is recommended that a policyholder convert to a 
partnership policy, if given the option to do so.   
 

                                                 
5
 KRS 304.14-640-KRS 304.14-644; 806 KAR 17:083. 
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Before a decision to purchase any long term care insurance is reached, 
there needs to be a careful analysis of multiple factors, beyond the 
person’s age and health, including the person’s assets, expected sources 
of income and the expected daily cost of care when it is needed.  It may 
be appropriate to purchase a limited period of coverage, such as for a 
period of three (3) to five (5) years as part of an overall plan for care.   

 
D. Veterans' Benefits 

 
There are numerous VA programs and benefits available to veterans and 
their family members that can help cover the cost of long-term care.  This 
article will focus on VA healthcare, but will also mention or briefly touch 
other benefits and programs.6 
 
The first program to discuss is VA health care. To be eligible for VA 
health care benefits generally the veteran must be enrolled in the VA 
health system, unless they meet certain requirements relating to VA 
disability or VA pension benefits. 
 
Aside from the traditional health care coverage one thinks of, VA health 
benefits can include Adult Day Health Care, which is an outpatient day 
program for veterans needing assistance with ADLs.  Respite Care is a 
program that provides short term services to the veteran, in order to give 
a caregiver time off from the demands of caring for an ill or disabled 
veteran.  A veteran may be entitled to other benefits such as home health 
care benefits or skilled nursing care benefits. There are also special 
benefits for blind veterans. All of the aforementioned programs have 
specific eligibility criteria.   
 
Another program offered by the VA is the Home Improvements and 
Structural Alterations (HISA) Grant.  The grant offers up to $6,800 to a 
veteran with a service connected disability, or $2,000 to a veteran with a 
non-service connected disability, to make a veterans’ home more 
accessible. This generally includes building ramps, widening doorways, 
raising or lowering sinks or counters, and improving electrical or plumbing 
for medically sustaining equipment.7  
 
The VA also has a Pension Program for veterans and their surviving 
dependents, such as a spouse or disabled child.  This pension benefit is 
often referred to as “Aid & Attendance,” although that is not technically 
correct. The program pays monthly cash benefits to wartime (as defined 
by the VA) veterans suffering from a non-service connected disability.  If 
the veteran is deceased, their surviving dependents may be eligible to 
receive a pension benefit.8  

                                                 
6
 All benefits available to veterans can be found in U.S.C. Title 38; see also 

www.va.gov/opa/publications/benefits. 
 
7
 38 U.S.C. §1717(a)(2)(A) and (B). 

 
8
 38 U.S.C. §§1521-1525. 
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The Pension Program is a means tested program for persons who have 
limited income and limited assets.  Many elderly or disabled veterans are 
considered to have low income because their out of pocket medical 
expenses are more than their income.  The cost of assisted living and 
similar facilities are considered medical expenses. 
 
The VA does not provide a strict dollar amount in order to determine 
whether a veteran is “over-resourced.”  Instead, it has a guideline based 
on age, marital status, income, medical expenses, and other factors.  
Thus, the amount of assets a claimant is allowed to have and still qualify 
for the benefit varies.   
 
The benefit amount varies depending on many factors, including the 
claimant’s income, medical expenses, and level of disability.  There are 
three levels of disability.  The first is referred to as the “base level” and is 
the actual pension.  One meets the base level by either obtaining a high 
enough disability rating through the VA, or by being at least sixty-five 
years of age.  In addition to the base pension, additional amounts may be 
added to the benefit for “special monthly compensation” in the form of a 
Housebound Allowance or an Aid & Attendance Allowance.  A claimant is 
homebound if he/she cannot leave home alone.  A claimant is in need of 
aid and attendance from another person if he/she needs help performing 
ADLs. The VA pension benefit with an Aid & Attendance Allowance offers 
the possibility for the largest monthly benefit, up to $2,054 per month.  

 
E. Reverse Mortgage 

 
A reverse mortgage is a special type of home loan for older homeowners.  
It requires no monthly mortgage payments.  The homeowner/borrower is 
still responsible for payment of property taxes and homeowner’s 
insurance and must live in the home as their primary residence.  This type 
of mortgage allows someone age sixty-two and older to access the equity 
they have in their homes and defer payment of the loan until the point in 
time when they die, sell or move out of the home. Any existing mortgages 
on the home must be paid off at or before closing on the new reverse 
mortgage. As there are no required mortgage payments, the interest on 
the loan is added to the loan balance each month.  In view of this, the 
loan balance can conceivably grow to exceed the value of the home; 
however, the borrower is generally not required to repay any loan balance 
in excess of the value of the home.  Reverse mortgages generally have 
higher costs associated with them than a home equity loan or line of 
credit.  The vast majority of reverse mortgages are insured by the Federal 
Housing Administration (FHA) as part of its Home Equity Conversion 
Mortgage (HECM) Program.9   
 
The Consumer Financial Protection Bureau conducted a study on reverse 
mortgages and reported its findings in June 2012. The key findings 
included that reverse mortgages are complex and difficult for consumers 

                                                 
9
 www.fha.com/fha_reverse.cfm. 
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to understand and that borrowers are taking out loans at younger ages 
than in the past.  In fiscal year 2011, nearly half of borrowers were under 
age seventy. Also, borrowers are withdrawing more of their money 
upfront than in the past.  In fiscal year 2011, 73 percent of borrowers took 
all or most of the available funds upfront at closing.  Many used some of 
the monies to pay off existing mortgages.  As of February 2012, 9.4 
percent of borrowers were at risk of foreclosure as a result of nonpayment 
of taxes and insurance.  Spouses of borrowers who are not listed as co-
borrowers may well have no idea they are at risk of losing their home.  If 
the borrowing spouse dies or needs to move, the non-borrowing spouse 
must sell the home or otherwise pay off the debt.10    
 
The market for reverse mortgages has been small, but that could well 
change with the millions of baby boomers coming along and reaching the 
age of eligibility for reverse mortgages.  There are concerns with the cost 
and complexities of these mortgages and with the trend toward persons 
taking out this type mortgage before age seventy and taking all available 
loan money upfront in one lump sum.  No doubt, some of these people 
will outlive their monies.  Clearly, there needs to be a careful analysis of 
the individual’s needs and past spending habits when considering this 
option.     

 
F. Older Americans Act  

 
The Older Americans Act (OAA) of 1965 is legislation with an expansive 
vision for helping older Americans.  It was the first federal level initiative to 
focus on the comprehensive needs of older adults, not just medical 
care.11  The OAA was designed to build an infrastructure for community 
based services, specifically designed to provide support and care to older 
adults so they can live independently in their environment of choice for as 
long as they can. Since 1965, the building of the infrastructure of 
community based services has taken place and is indeed well developed; 
however the number of people served is limited due to budget 
constraints. Whether this infrastructure can sustain itself is largely 
dependent upon future government spending.          
 
The OAA created the National Aging Network, comprising the 
Administration on Aging at the national level, under the Department of 
Health & Human Services (HHS), State Units on Aging, and Area 
Agencies on Aging at the local level. In 2012, the HHS created the 
Administration for Community Living (ACL), bringing the Administration on 
Aging, the Office on Disability and the Administration on Developmental 
Disabilities together into a single agency.  In announcing the creation of 
the new agency, HHS Secretary Kathleen Sebelius stated,  

 

                                                 
10

 Consumer Financial Protection Bureau (cfpb) Report dated June 28, 2012. 
 
11

 42 U.S.C. Chapter 35 Programs for Older Americans. 
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For too long, too many Americans have faced the 
impossible choice between moving to an institution or living 
at home without the long term services and supports they 
need.12   

   
The objective of the new ACL is to work with communities to address 
support needs that go well beyond health care and include the availability 
of appropriate housing, employment, education, meaningful relationships 
and social participation.  The ACL has a strong focus on finding the most 
efficient and cost effective ways to help older adults and those with 
disabilities.  For example, it can be much less expensive for a senior to be 
at home with some support, as compared to hospitalization and the all too 
recurrent hospital readmissions.   
    
In Kentucky, the Department for Aging and Independent Living (the state 
unit under the OAA) oversees the administration of statewide programs 
and services for seniors and disabled individuals. There are fifteen Area 
Agencies on Aging and Independent Living in Kentucky which coordinate 
services funded by the OAA, most of the services being provided through 
a provider network.  These programs and services include Senior Citizen 
Centers, of which there are more than 200 centers located throughout the 
state.13   

 
The Centers provide information and assistance, disease prevention and 
health promotion programs, elder abuse prevention programs, volunteer 
opportunities, and social services and activities for persons sixty and 
older. They also serve as meal sites where seniors can receive a meal 
addressing nutritional needs, up to five days a week.   
 
The OAA also provides funding for home delivered meals (“Meals on 
Wheels”). There is also a transportation assistance program providing 
transportation for seniors to get to the Senior Center or for nonemergency 
medical transportation needs. Other programs include the National Family 
Caregiver Support Program that assists families with their roles as 
caregivers and the Kentucky Long Term Care Ombudsman Program 
which advocates for the rights of nursing home residents and deals with 
elder abuse issues.   

        
IV. CONCLUSION  
 

These are interesting times in the world of long term care funding.  With the 
millions of baby boomers entering the senior population, and the eighty and older 
population growing by leaps and bounds, one can expect changes in the way 
seniors live and fund their long term care needs.  There will in all likelihood be 
new types of residential and assisted living communities, new programs and 

                                                 
12

 Statement from Secretary Sebelius, July 13, 2012; see also http://hhs.gov/acl 
 
13

 http://chfs.ky.gov/dail/; KIPDA is the local Area Agency on Aging and Independent Living for 
Jefferson and six surrounding counties, http://www.kipda.org. 
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changes to existing programs, along with new technology and products geared to 
assist the senior population.  An elder law attorney can be in a position to offer 
important guidance to clients regarding planning for long term care funding.     
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ELDER-LAW AND KENTUCKY POWERS OF ATTORNEY: THE NECESSARY 
PLANNING TOOL THAT SIMULTANEOUSLY ACCOMPLISHES MEDICAID 

PLANNING AND AVOIDS GUARDIANSHIP AND EXPLOITATION 
Carolyn L. Kenton, Amy E. Dougherty, Monica McFarlin, Bluegrass Elderlaw, PLLC 

Robert L. McClelland, McClelland and Associates, PLLC 
The following article has been submitted for publication in the Kentucky Bench & Bar. Used here 
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Lawyers are routinely called upon to draft and execute agency agreements, primarily 
powers of attorney. This article addresses the importance of the language of agency 
appointments and powers of attorney.  Specifically, it addresses the unique needs of the 
elder client and particular clauses which offer protection to the client and latitude in 
planning. 
 
"A power of attorney is an instrument that states an agent's authority."1 Effectively, it is a 
contract between the "principal" and an "agent"2 granting the agent the authority to act 
on behalf of the principal to the extent shown in the instrument.  It is important for older 
clients to name an agent while they have their full faculties because with advancing age 
comes the likelihood of incapacity or disability which renders them unable to execute 
such documents. There is no Kentucky case law detailing the level of competency 
necessary to execute agency documents as there is with exercising testamentary 
documents. It is important to emphasize, however, that as a contract, there is a standard 
of capacity required of the parties who enter into such an agreement.3  Therefore, the 
standard reaches above that required for executing testamentary documents.4  A 
practitioner should carefully vet a person's ability to understand the scope, power and 
implications inherent in the document she/he is signing.  The principal should also have 
a firm and realistic understanding of the capabilities of the agent being appointed as this 
document is transferring substantial powers to another person either immediately or 
upon a stated contingency.  
 
Under the common law, incapacity of the principal prevented or extinguished the 
authority of the agent to act for the principal.5  To permit the agent of an incapacitated 
person to continue handling the business affairs of his principal, the Kentucky General 
Assembly in 1972 enacted KRS 386.093(1), the Uniform Durable Power of Attorney Act. 
This statute defines "durable power of attorney" to mean a written power of attorney by 
which a principal designates another as the principal's attorney-in-fact. In order to 

                                                 
1
 Restatement of the Law of Agency, American Law Institute, Vol. 1 §1.04(6). 

 
2 
An agent under a written power of attorney is known as an "attorney in fact." 

 
3
 Id. note 2, supra. 

 
4 
Id. at §3.04(1). A principal must have adequate capacity to understand the instrument's purpose. 

The breadth of the authority granted under a general power of attorney would require 
comprehension of the ability of the agent to bind the principal to a contract. 
 
5
 See, Couch v. Couch, 824 S.W.2d 65, 71 (Mo. App. W.D. 1991). 
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become "durable" the instrument must contain words such as, "This power of attorney 
shall not be affected by subsequent disability or incapacity of the principal, or lapse of 
time." 
 
An important unresolved question remains as to whether a validly issued durable power 
of attorney is revoked by the appointment of a guardian or conservator under KRS 
Chapter 387.  Reported cases have not resolved this issue.  An unreported case, Hatter 
v. Kentucky Trust Company,6 citing Rice v. Floyd,7 gives some guidance, but timing 
appeared to be everything as it was noted that until 1996, KRS 386.093 revoked a 
durable power of attorney once there was an appointment of a guardian or conservator.  
That statute was amended in 1996 to delete the paragraph which revoked the agency 
and that amendment now gives rise to an argument that any durable power of attorney 
executed after the amendment will survive a determination of disability and appointment 
of a guardian or conservator. 
 
The very process of aging can lead to incapacity.  When representing aging clients, one 
of the primary objectives is to assure that the client will be protected from the effects of 
incapacity. Even the simplest of daily transactions, such as paying the utility bill or 
asking about pharmacy needs, may be blocked by the inability of a child or significant 
other to act on behalf of their loved one.8  The most viable alternative may be to have a 
guardian appointed, a burdensome and potentially degrading experience. 
 
General practice attorneys often prepare one-page form power of attorney documents 
for their clients which do not address the particular needs of their clients.  Worse, the 
client's child has downloaded a form from the internet that is counterproductive to the 
principal's needs. These documents are sometimes so brief they just grant powers to act 
for the grantor in the grantor's name, place and stead and the power to do any act for the 
grantor which the grantor might do or perform himself.  The common law rules of agency 
require a specific statement of the scope of the power granted; therefore, although well 
meaning, such general language is insufficient authority for the agent to perform his 
duties. 
 
The Kentucky Supreme Court reaffirmed this principle last August when it ruled In Ping 
v. Beverly Enterprises, Inc.,9 that an agent could only exercise powers specifically 
enumerated by the principal.  In Ping, Ms. Ping filed suit alleging negligence by the 
defendants in providing long term care to her mother.  The defendants attempted to 
assert Ms. Ping had no right to bring suit as she had executed an agreement, as agent 
on behalf of her mother, to take disputes to arbitration. Prior to Ms. Duncan's admission 
to the nursing home, she had executed a general durable power of attorney in favor of 

                                                 
6
 2006 WL 2327944 (Ky. App. Aug. 11, 2006). 

 
7 
768 S.W.2d 57 (Ky. 1989). 

 
8 

In planning for same sex partners, powers of attorney may be the most important component of 
an estate plan as there is no natural relationship upon which one partner can depend to access 
information to assist an incapacitated loved one. 
 
9
 376 S.W.3d 581 (Ky. 2012). 
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Ms. Ping which listed specific powers and stated that Ms. Ping was authorized to 
generally do any and every further act and thing of whatever kind, nature or type 
required to be done on her mother's behalf.  The power of attorney instrument also 
stated that the enumeration of specific items, rights, acts or powers did not limit or 
restrict the general and full power granted to Ms. Ping.10 

 
The Kentucky Supreme Court found that Ms. Ping lacked the actual authority to bind her 
mother to the arbitration agreement. Specifically, the court held that the power of 
attorney document must specifically grant that authority to the attorney in fact.  The court 
rejected the plaintiff's claim that her mother's intent to grant a broad scope of authority 
was indicated by the general language: "Rather, we have indicated that an agent's 
authority under a power of attorney is to be construed with reference to the types 
of transaction expressly authorized in the document" (emphasis added).11 The court 
went on to note that the power of attorney applied to decisions reasonably necessary to 
maintain her mother's property, finances and medical care.12 Of great significance to the 
court was its characterization of signing a mediation agreement as waiving a principal's 
right to seek redress in a court of law. Such power would need to be specifically 
enumerated in the power of attorney document for its exercise to be valid.  
 
Based upon the court's language in Ping, specific language needs to authorize or 
prohibit certain action by the attorney in fact.  A practitioner who reviewed his power of 
attorney form(s) and adjusted its provisions accordingly would do a service to his clients 
and her/himself.  Additional provisions might include language authorizing the initiation 
and defense of law suits.  For example, "to defend all actions and suits which shall be 
commenced against me and to compromise, settle and adjust all actions, accounts, dues 
and demands in such manner as my said attorney-in-fact shall deem appropriate."  The 
practitioner must decide whether personal injury suits against nursing facilities should be 
permitted. (As a side note, at the time this article is being prepared, the nursing home 
lobby is attempting to have legislation adopted by the Kentucky General Assembly which 
would require that all patients must submit complaints to arbitration before further legal 
action can be taken). To ensure that there is no misunderstanding about the rights of the 
principal to have access to the courts, the power of attorney might state that "this grant 
of authority does not give my agent the right to waive my constitutional right to a trial by 
jury." 
 
Kentucky does not have a comprehensive power of attorney statute which addresses the 
issues of agent/attorney in fact accountability and liability. The attorney in fact is deemed 
a fiduciary specifically under Kentucky case law.13  To curb financial abuse of the elderly, 
agents in Kentucky ought to be classified as fiduciaries by law. Many Kentucky attorneys 
counsel against gifting clauses because of the potential for exploitation by the agent.  

                                                 
10

 Id. at 587. 
 
11 

Id. at 592. 
 
12 

Id. 
 
13

 Priestley v. Priestley, 949 S.W.2d 594 (Ky. 1997). 
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Shortly after the 2000 amendment to KRS 386.093 requiring express gifting provisions in 
a power of attorney, the Court of Appeals in Ingram v. Cates14 upheld the ruling in 
Wabner v. Black15 that an agent using "utmost good faith" could make gifts under a 
power of attorney if there was no specific provision.  The Ingram case involved a power 
of attorney drafted prior to the 2000 amendment to the statute, requiring express 
permission for an agent to make gifts.16 
 
Another important area where specifically stated powers are essential relates to asset 
preservation planning or Medicaid planning. A power of attorney document for an older 
client should permit the attorney in fact both the authority to execute deeds to transfer 
real estate and to enable intra-family gifting.  Both of these powers are provided for by 
Kentucky statutes.  KRS 386.093 states in relevant part that "a durable power of attorney 
may authorize an attorney-in-fact to make a gift of the principle's real or personal 
property to the attorney-in-fact or to others if the intent of the principle to do so is 
unambiguously stated on the face of the instrument".17  Most elder law attorneys believe 
that this amendment mandates that a written authorization include the following 
language: "The power to make gifts of my real or personal property or my interest in 
such property to my agent, children and grandchildren, including any child or grandchild 
of mine who may be acting as my attorney-in-fact, in such manner as my attorney-in-fact 
deems appropriate, including, but not limited to, outright gifts, gifts in trust, or gifts to a 
custodian under a uniform gifts or transfers to minors act, if, in the opinion of my 
attorney-in-fact, such gifts are advisable." 
 
Another provision which will be important as the "boomer generation" ages will be a 
provision which allows the agent access to the internet account passwords. Simply 
accessing email for an incapacitated client may prove to be impossible without such 
authority. 
 
For aging clients, Medicaid may be a vital consideration because it is the primary source 
of payment for long term nursing home care.  Without a gifting clause in a power of 
attorney, the only alternative available for a Medicaid applicant to preserve their estate is 
to subject the principal to guardianship proceedings.18 A practitioner should be 

                                                 
14 

74 S.W.3d 783 (Ky. App. 2002). 
 
15

 7 S.W.3d 379 (Ky. App. 1999). 
 
16 

KRS 386.093(6). 
 
17

 This statute was amended in 2000 to add the section to include express provisions relating to 
gifting. This may accord a practitioner the argument that a general power of attorney granted prior 
to the amendment of KRS 386.093(6) may not require an express gifting clause. However, it is 
recommended that the attorney give specific attention to this provision because without it, it is 
recommended that Medicaid planning for an incapacitated individual be approved through a 
guardianship proceeding. 
 
18

 In a Minnesota Bar Ethics case, the Minnesota Supreme Court publicly reprimanded and 
placed the license of an elder law attorney on probation for advising his Attorney in Fact client to 
make gifts in a Medicaid plan contrary to the express authority in the instrument.  In re 
Disciplinary Action against Fett, 790 N.W.2d 840 (Minn. 2010). 
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knowledgeable enough to understand the effect of gifting in the Medicaid context and 
have a conversation with his client about the consequences of gifting in relationship to 
gift taxes and the effect gifting has on Medicaid eligibility.  Many clients are familiar with 
the federal annual gift limits.  Many power of attorney forms contain a gifting clause that 
limits gifts to the "annual exclusion for federal estate tax purposes."  There is very little 
benefit to the client, however, to limit gifting to that amount.  Effectively the language 
prevents Medicaid planning.19  Annual gifting only complicates Medicaid eligibility without 
substantially preserving assets.  With the federal unified gift amount now established by 
the American Tax Payers Relief Act of 2012 at $5,250,000 per person and no effective 
state gift tax imposed on a decedent's children, an unlimited gifting power, judiciously 
used, is essential for Medicaid asset preservation.  However, counsel with the client.  If 
gifting is unwise, completely eliminate the provision.  If the attorney is not familiar with 
the Medicaid limits on gifting, he or she should consult with a qualified elder law 
attorney. 
 
The issue of gifting raises an important consideration: the selection of the person or 
persons to be appointed as the attorney in fact.  This selection should be done carefully.  
Clients often choose the oldest child or the youngest child or the child who lives closest 
to them.  Part of an attorney's job is to help the client to choose the most appropriate 
person as agent.  In our electronic age, the attorney in fact does not have to live in the 
principal's community to manage the checking account.  On-line banking allows a child 
in Oregon to pay bills for a parent living in Kentucky.  It is advisable whenever possible 
to appoint an alternate attorney-in-fact in case the first named agent is unable or 
unwilling to serve.  In those situations where powers of attorney are being drafted for an 
elderly couple, the initial appointment may be the capable spouse but an alternate 
appointment may be crucial to prevent the need for guardianship when the competent 
spouse dies unexpectedly leaving a demented spouse with no alternative agent.  The 
instrument may name multiple co-agents with independent authority, "acting jointly or 
individually as the case may require."20 
 
Where Medicaid is involved, it is often the objective to preserve the family home from 
Medicaid recovery. As stated above, the instrument must specifically empower the agent 
to execute a deed, often as a gift.  KRS 382.370 requires that an originally executed 
power of attorney, utilized to transfer land, be recorded in the county where the land is 
located as proof that the agent had the authority to execute a deed as attorney in fact.  
Statutory language specifically provides: "The attorney in fact possesses the power to 
sell, exchange, quitclaim, convert, partition, grant an option on, abandon, gift or 
otherwise dispose of all or any part of my real or personal property or my interest in such 
property, including, but not limited to, automobiles, stocks, bonds, and real estate owned 
by me individually, as a tenant in common, tenant by the entirety or otherwise, upon any 
terms and conditions." 
 

                                                                                                                                                 
 
19 

Such a clause might indicate in a guardianship context that the respondent wanted to limit gifts, 
not maximize them. 
 
20

 FN 1 supra at §1.04(1). 
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In order to have the instrument recorded, the power of attorney used to transfer property 
must be executed with a scrivener's signature just as a deed would be executed.21  As a 
practical matter, you should encourage or facilitate the filing of your client's power of 
attorney document in any county in which your client owns real estate. 
 
The following additional provisions in a power of attorney may also be useful. To 
facilitate Medicaid applications, a provision allowing the attorney-in-fact to interact with 
the Medicaid office for the principal is helpful.  In today's medical privacy environment, a 
provision to allow the agent access to medical information in compliance with HIPAA is 
important.22  Under present Kentucky law, the attorney in fact is held to no standard of 
performance so to require the agent to maintain accounting records and to make those 
records available to the principal or others is desirable.  Finally, to permit the agent to be 
paid for services rendered places this responsibility on a more professional footing and 
leaves no doubt in anyone's mind that it is a responsible position.  For additional 
thoughts in this area consult the chapter on "Powers of Attorney" by Kelli E. Brown in 
Elder Law.23 
 
For some elder clients, a psychiatric health care advance directive would be 
appropriate.24  An advanced directive allows the client to name a surrogate for decisions 
regarding mental health care and to list instructions for mental health treatment.  The 
client may list specific psychotropic medications that the client refuses to have 
administered. The client can consent or not consent to electroconvulsive therapy. The 
client can list preferred procedures for emergency interventions, such as seclusion, 
physical restraints, and medication by injection.  
 
Advanced directives, health care powers of attorney and end of life directives for 
personal issues relating to health care should have the same specificity as powers of 
attorney for legal affairs.  The issue of health care directives, their expression and 
implementation has evolved over the years.  The current Kentucky Living Will statute, 
KRS 311.621, was adopted in 1994 and there have been many changes in end of life 
expressions since its enactment.  In each case, the thrust has been to make the decision 
process more personal.   
 
One of the more recent end of life proposals is that where the physician orders life-
sustaining treatment or POLST.25  The goal of POLST is to develop a program to 

                                                 
21

 KRS 382.335(1). 
 
22 

The Health Insurance Portability and Accountability Act provides for specific titles of 
representatives such as agent and representative. 
 
23

 Vol. 23 Leibson and Faller, Kentucky Practice, Elder Law (2012). 
 
24

 KRS 202A.422. 
 
25

 An excellent research report entitled "Improving Advanced Illness Care: The Evolution of State 
POLST Programs" (2011) is available from the ABA web page.  It was co-authored by Charles P. 
Sabatino of the ABA and Naomi Karp of AARP Public Policy Institute. It lists all jurisdictions 
currently cooperating in similar programs. The objective is to provide a specific medical directive 
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improve patient care and reduce medical errors.  The system would allow the physician 
and patient to identify a patient's wishes regarding medical treatment and communicate 
those wishes by creating portable medical orders.  The process is based on 
conversations between a physician and patient during which the physician completes a 
medical order detailing the patient's wishes for treatment.  The form of the order states 
specifically that it is to accompany the patient when the patient is transferred or 
discharged and is included in the medical record.  The order details whether or not to 
resuscitate the patient if the patient has no pulse and is not breathing.  Types of medical 
intervention, such as comfort only measures or limited additional interventions or full 
treatment, are then selected.  These orders can also detail whether antibiotics, fluids and 
nutrition are to be administered. Finally, these orders detail the individuals with whom 
they have been discussed the basis for the order and the periodic review of the order. 
 
Kentucky's living will directive and end of life decision-making process needs to be 
revisited or perhaps supplemented by a POLST program.  Some states have a state 
wide register of advanced directives.  The issue of mental capacity to execute powers of 
attorney needs to be reviewed. Most importantly, however, is that our attorney 
colleagues need to be aware of the importance of these instruments to their aging clients 
and that these instruments adequately address the details necessary for an attorney in 
fact to act on behalf of the client when she/he can no longer act for themselves.   
 
Attorneys need to counsel their aging clients regarding the important functions these 
instruments serve as we age.  In today's financial environment a power of attorney is 
often more important than a will.  The biggest risk to the estate of a middle class family  
is end of life expenses not inheritance/estate taxes.  Rather than asking the client "what 
do you want to happen when you die," an attorney's question to the elder client should 
be "what will happen if you survive?"  The issue will be how to accommodate any period 
of incapacity or simple inability to function.  Properly drafted powers of attorney and 
advanced directives are essential to addressing these issues and managing and 
conserving family assets. 
 
 
 
 

  

                                                                                                                                                 
from a physician rather than the legal community.  Many view this process as a medical rather 
than a legal matter.   
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SUGGESTED LANGUAGE TO BE USED IN POWERS OF ATTORNEY 
 

 
As mentioned in the accompanying article, accessing email accounts, online banking 
accounts, frequent flyer accounts and other digital assets can be a huge problem following 
the disability or death of the owner of those assets. The following suggested language, or 
something similar, should be put in every power of attorney for someone who uses the 
internet:    

 

To access, use and control my digital devices, including but not limited to, 
desktop computers, laptop computers, tablets, peripherals, storage 
devices (either physical or in the cloud), mobile telephones, smartphones, 
and any similar digital devices which currently exist or may exist as 
technology develops for the purpose of accessing, modifying, deleting, 
controlling or transferring my digital assets, and to access, modify, delete, 
control and transfer my digital assets, including but not limited to, my 
emails received, email accounts, digital music, digital photographs, digital 
videos, software licenses, social network accounts, file sharing accounts, 
online financial accounts, domain registrations, DNS service accounts, 
web hosting accounts, tax preparation service accounts, online store 
accounts, frequent flyer accounts and other online accounts and similar 
digital items which currently exist or which may exist as technology 
develops, regardless of the ownership of the physical device upon which 
the digital item is stored;       

 

If an attorney in fact is going to be able to deal with a trust created by the principal, 
including amending or revoking trusts or changing the trustee, or if the attorney in fact is 
going to be able to establish trusts on behalf of the principal, the power of attorney must 
specifically include a provision authorizing the attorney in fact to take such action. The 
following is the language that the author puts in his powers of attorney to authorize the 
attorney in fact to take such action: 
 

To establish trusts (including trusts of which my attorney in fact or alternate 
is a beneficiary)  in  my  interest,  and  to  amend  and  revoke  
trusts  which  I may have heretofore or hereinafter executed, so long as 
such actions do not substantially change the disposition of my estate; to 
exercise appointment and removal powers under any trusts which I have 
established; to convey any real or personal property to the Trustee of any 
trust agreement between me and said Trustee and entered into either 
before or after the date of this instrument; 

 

One problem that can arise for an attorney in fact is that a brokerage house almost always 
requires its own power of attorney form to be signed by the principal. By inserting the 
following language in your powers of attorney, you can possibly get around this problem: 

 

To sign my name to any specific power of attorney forms that may be 
required by any bank, brokerage house, other financial institution, or any 
public or private agency, including, but not limited to, the Internal Revenue 
Service, Kentucky Revenue Cabinet, U.S. Department of Veterans Affairs, 
Civil Service Commission or Social Security Administration. This Power of 
Attorney includes the power to sign VA Form 21-22 and IRS Form 2848; 
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Finally, the practice of elder law can be an ethical minefield, as will be discussed later in 
this program.  One area in which an elder law attorney must be particularly mindful is the 
area of conflicts of interest.  It often makes good sense for the attorney who represents 
the principal to represent the attorney in fact in his or her capacity as fiduciary for the 
principal. The author includes the following language in his powers of attorney to authorize 
his representation of the attorney in fact, should it be needed: 
 

I recognize that Lee D. Richardson, who represented me with regard to the 
execution of this Power of Attorney and possible other matters, may be 
requested to represent my attorney in fact as my fiduciary in acting 
pursuant to this Power of Attorney. I acknowledge that Lee D. Richardson, 
being familiar with me and my circumstances, may be an appropriate 
professional to represent my attorney in fact in following the directions set 
forth in this document.  In light of this possibility, I hereby authorize my 
attorney in fact to retain the services of Lee D. Richardson and I waive any 
conflicts of interest that may exist for Lee D. Richardson in regard to the 
said representation of my attorney in fact.   
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ETHICS CONSIDERATIONS IN ADVISING ELDERLY AND  
SPECIAL NEEDS CLIENTS 

Robert L. McClelland 
 

 
 
I. WHAT MAKES THESE RULES UNIQUE TO ELDER LAW? 

 
Although all of the Kentucky ethics rules apply and we always have ethical 
considerations when representing our clients, in representing elderly and special 
needs clients there are recurring situations that lend themselves to emphasize 
specific KBA ethics rules.  Among these are:   
 

1) Who is the client? 
2) Confidentiality of client disclosures. 
3) Joint representation in family issues. 
4) Conflicts of interests when working for both spouses. 
5) Clients with diminished capacity. 

 
As we move through the morning, we will see how these issues arise uniquely in 
the representation of older clients and clients with special needs. 
 
Keep in mind the following list of rules. We will see how they influence our 
representation: 

 
1. Competence SCR 3.130(1.1) 
2. Who is the client?  SCR 3.130(1.4); (1.6); (1.7); (1.9); (4.3). 
3. Dealing with Non-Clients; SCR 3.130(1.6); (4.3). 
4. Accidental Clients; SCR 3.130(1.18). 
5. Confidentiality; SCR 3.130(1.6); (1.14); (3.3). 
6. Joint Representation; SCR 3.130(1.7); (1.8 (f)); (1.9). 
7. Defining and assessing, and dealing with Capacity; SCR 

3.130(1.14) and commentary. 
8. Undue Influence; SCR 3.130(3.3); (1.2); (1.4). 

 
The reason we are together this morning is to acknowledge the responsibility we 
have as an attorney to be "competent" in our representation of older clients and 
clients with special needs.   

 
II. A TYPICAL ELDER LAW CLIENT INTERVIEW 
 

Mary is an eighty-year-old neighbor whom I have known my entire forty years.  
She was friends with my mother, and she and her husband Clark were always 
the best stop on Halloween because they handed out large handmade popcorn 
balls packed together with caramel.  Their daughter, Ellen, a struggling artist, 
lives near Cleveland but comes to visit at least once a month just to be sure 
things are okay. Two other kids, Phil, a CPA, and Curt, a physician, are less 
attentive because of their busy schedules, but try to get home from Florida and 
Alabama (respectively) a couple of times each year.  A fourth child, Miracle, was 
born late in the marriage and suffers from Downs Syndrome, but is the joy of the 
family and remains at home. The siblings have always gotten along well and they 
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try to gather the family, including all the grandchildren, at Thanksgiving every 
year. Last week Ellen called my office and scheduled an appointment for today 
and has presented the following sets of facts, asking for my advice.  

 
Mary's husband, Clark, has developed dementia.  Ellen has known this for some 
time but Mary's protective nature has denied his memory issues each time Ellen 
brought up the subject.  Although Mary has tried to keep him at home as long as 
possible, Clark went to church last week and got lost coming home in the car.  
Mary acknowledged last week that it may be time to look at placing Clark in a 
"nursing home."  When Ellen discussed this concern with her brothers, Curt 
agreed but Phil thought it was "ridiculous." Mary wonders if there isn't some other 
option and if so, how do they approach the issue with their father?   
 
During my time with Ellen, I find that Clark is a retired carpenter and a decorated 
veteran of WWII who has always been active in the Masonic Lodge.  He and 
Mary have simple reciprocal Wills and Powers of Attorney prepared in 1985 by 
my former office mate on his standard form.  Clark has not been as loving with 
Mary for the past two years and has actually become angry at the slightest 
things. Once he pushed Miracle into Mary causing her to fall in the kitchen. He 
angers easily. Mary was a housewife, and Clark always handled the family 
finances.  They have $300,000 in savings in Clark's name alone and their house, 
held in survivorship, is worth $275,000 on the PVA rolls.  It was purchased in 
1962 for $3,500 but Clark added an addition in 1970.  Clark's Social Security 
benefit is slight, $762, while Mary's is $407. Both Mary and Clark have Medicare, 
but Ellen is not sure if they have Medigap or a Medicare Advantage plan to cover 
their health care. 

 
As we move through the morning, consider these facts in light of Kentucky ethics 
rules.    

 
A. Session #1.  9:15-9:30 following the Introduction to Elder Law Panel 

Discussion 
 

SCR 3.130 Rule 1.1 Competence 
 

A lawyer shall provide competent representation to a 
client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

 
Having been "introduced" to some of the major areas of concern with 
representing clients as they age, estate planning documents, who is my 
client, providing for long term care, where to live and how to finance it, an 
attorney must acknowledge that aging clients have concerns beyond 
simple wills and paying the bills. 
 
Consider the "least restrictive alternatives" in all these areas but 
understand that "minimum" is not enough.  We are planning for the future.  
Avoid guardianship with powers of attorney that address nursing home 
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and Medicaid issues.  Make them "durable"1 with authority to make gifts,2 
even to the agent.  Know the difference between a "nursing home," 
"independent living" and "assisted living." Know how Medicaid and 
Veteran's pension fit into financing long term care.  Is "aging in place" 
such a good idea if there is no one to monitor the home situation?  Should 
there be a revocable or irrevocable trust in place to manage finances in 
the future and to avoid exploitation? Does there need to be a special 
needs trust in place for a surviving disabled child?  Should I refer Ellen, 
Mary or take this case myself? 

 
An ethics checklist for elder law:  Introducing a new perspective to 
your practice. 

 
1. Focus Rules:3  

 
SCR 3.130… 

 
1.2 Scope of representation and allocation of authority 

between client and lawyer 
1.4 Communication with clients 
1.6 Confidentiality of information 
1.7 Conflicts of interest: current clients 
1.9 Conflicts of interest: current clients; specific rules 
1.14 Clients with diminished capacity 
1.16 Declining or terminating representation 
2.1 Advisor 
3.2 Expediting litigation 
4.1 Truthfulness in statements to others 
4.2 Communication with person represented by counsel 
4.3 Dealing with unrepresented person 
4.4 Respect for rights of third persons 
8.3  Reporting professional misconduct 
8.4 Misconduct 

 
2. Other sources of reference. 

 
a. ACTEC Commentaries on the Model Rules.4 
 
b. NAELA Aspirational Standards.5 

                                                 
1
 KRS 386.093(1). 

 
2
 KRS 386.093(6). 

 
3
 The Kentucky ethics rules can be found, and should be marked as a "favorite" on an attorney's 

search engine, at http://kybar.org/237. 
 
4
 http://www.actec.org/public/CommentariesPublic.asp.  American College of Trust and Estate 

Counsel (ACTEC), 901 15th Street, NW, Suite 525, Washington, D.C. 20005 T: (202) 684-8460; 
F: (202) 684-8459. 
 
5
 http://www.naela.org/App_Themes/Public/PDF/Media/AspirationalStandards.pdf. 
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B. Session #2.  10:15-10:30 Who Is My Client and What Is the Problem with 
Just Representing the "Family?" 

 
SCR 3.130(1.7) Conflict of interest: current clients 

 
(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if the representation involves a 
concurrent conflict of interest. A concurrent conflict of 
interest exists if: 
(1) the representation of one client will be directly 
adverse to another client; or 
(2) there is a significant risk that the representation of 
one or more clients will be materially limited by the 
lawyer's responsibilities to another client, a former 
client or a third person or by a personal interest of the 
lawyer. 
(b) Notwithstanding paragraph (a), a lawyer may 
represent a client if: 
(1) the lawyer reasonably believes that the lawyer will 
be able to provide competent and diligent 
representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of 
a claim by one client against another client 
represented by the lawyer in the same litigation or 
other proceeding before a tribunal; and 
(4) each affected client gives informed consent, 
confirmed in writing.  The consultation shall include an 
explanation of the implications of the common 
representation and the advantages and risks involved. 

 
Simply put, we want to help every family that comes to us for help.  Elder 
law is as much social work as practicing law. However, we are still 
lawyers and subject to our rules of ethical conduct.  We must recognize 
who is the beneficiary of our help and whose interests we serve.  A 
decision to spend all the parent's funds on nursing care at home rather 
than in a nursing home can certainly reduce the children's legacy.6  When 
Mom is brought to the office by daughter #1 to consider what to do with 
Dad who is suffering from dementia, and daughter #2 "only thinks about 
the money" whose interests do we serve when daughter #1 is asking to 
be appointed agent under the power of attorney? 

 
SCR 3.130(1.4) Communication 

 
(a) A lawyer shall: 
(1) promptly inform the client of any decision or 
circumstance with respect to which the client's 

                                                 
6
 Currently the cost of round the clock home care will exceed $100,000 per year, while nursing 

home costs are generally $70,000 per year. 
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informed consent, as defined in Rule 1.0(e), is required 
by these Rules; 
(2) reasonably consult with the client about the means 
by which the client's objectives are to be 
accomplished; 
(3) keep the client reasonably informed about the 
status of the matter; 
(4) promptly comply with reasonable requests for 
information; and 
(5) consult with the client about any relevant limitation 
on the lawyer's conduct when the lawyer knows that 
the client expects assistance not permitted by the 
Rules of Professional Conduct or other law. 
(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make 
informed decisions regarding the representation.   

 
If we represent Clark, we have been advised that Clark has diminished 
capacity. How do we "communicate" with Clark?  If his hearing is 
impaired, how can we increase the ability to communicate?  Is our office 
properly prepared for his representation?7   

 
SCR 3.130(1.14) Client with diminished capacity 

 
(a) When a client's capacity to make adequately 
considered decisions in connection with a 
representation is diminished, whether because of 
minority, age, mental impairment or for some other 
reason, the lawyer shall, as far as reasonably possible, 
maintain a normal client-lawyer relationship with the 
client. 
(b) When the lawyer reasonably believes that the client 
has diminished capacity, is at risk of substantial 
physical, financial or other harm unless action is taken 
and cannot adequately act in the client's own interest, 
the lawyer may take reasonably necessary protective 
action, including consulting with individuals or entities 
that have the ability to take action to protect the client 
and, in appropriate cases, seeking the appointment of 
a guardian ad litem, conservator or guardian. 
(c) Information relating to the representation of a client 
with diminished capacity is protected by Rule 1.6. 
When taking protective action pursuant to paragraph 
(b), the lawyer is impliedly authorized under Rule 1.6(a) 
to reveal information about the client, but only to the 

                                                 
7
 Is the office properly lighted, does it have automatic entry, is it covered by rugs that can trip an 

elderly client, is there a hearing assist device, is there a handicap accessible toilet and can a 
wheelchair or walker easily negotiate? 
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extent reasonably necessary to protect the client's 
interests 

 
SCR 3.130(1.6) Confidentiality of information 
 
(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives 
informed consent, the disclosure is impliedly 
authorized in order to carry out the representation or 
the disclosure is permitted by paragraph (b). 
(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer 
reasonably believes necessary: 
(1) to prevent reasonably certain death or substantial 
bodily harm; 
(2) to secure legal advice about the lawyer's 
compliance with these Rules; 
(3) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the 
client, to establish a defense to a criminal charge or 
civil claim against the lawyer based upon conduct in 
which the client was involved, or to respond to 
allegations in any proceeding, including a disciplinary 
proceeding, concerning the lawyer's representation of 
the client; or 
(4) to comply with other law or a court order. 

 
We are often contacted by the children to do Medicaid planning for the 
parents.  If the bill will be paid with the parents' money, and the benefit of 
the planning goes to the parents, are the parents not the clients?  Can we 
do planning without seeing the parents?  That should be made clear to 
the children. If so, the communication is to be with the parents.  Even with 
the parents in the interview room, I have heard an attorney speak of the 
parent in the "third person" as though they were not present. 

 
SCR 3.130(4.3) Dealing with unrepresented person 
 
In dealing on behalf of a client with a person who is 
not represented by counsel, a lawyer shall not state or 
imply that the lawyer is disinterested. When the lawyer 
knows or reasonably should know that the un-
represented person misunderstands the lawyer's role 
in the matter, the lawyer shall make reasonable efforts 
to correct the misunderstanding. The lawyer shall not 
give legal advice to an unrepresented person. The 
lawyer may suggest that the unrepresented person 
secure counsel. 

 
If the children are not the client(s), that must be made clear to avoid their 
interpretation of the situation as us representing the "family" when in fact, 
we are representing the parent(s) only.  The children may be interested in 
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preserving their legacy but the parent may be interested in the best care 
available regardless of the cost.  This is a classic conflict of interest which 
can lead to the children feeling that the estate planning did not protect 
their interests, even though they were the ones who brought mom to our 
office and they paid the bill. 

 
SCR 3.130(1.8) Conflict of interest: current clients; 
specific rules 
 
(f) A lawyer shall not accept compensation for 
representing a client from one other than the client 
unless:  
(1) the client gives informed consent; 
(2) there is no interference with the lawyer's 
independence of professional judgment or with the 
client-lawyer relationship; and 
(3) information relating to representation of a client is 
protected as required by Rule1.6. 

 
But the conversations may actually lead the child(ren) to believe that we 
are acting in their best interests and that we are to be trusted and that 
they can depend on me to do the right thing (i.e., by them).  They think 
that we are representing their interests when we are not.  We must make 
this clear. But we still may have a duty to conform our conduct in a 
professional manner that may bind our actions. 

 
SCR 3.130 (1.18) Duties to prospective client 
 
(a) A person who discusses with a lawyer the 
possibility of forming a client-lawyer relationship with 
respect to a matter is a prospective client. 
(b) Even when no client-lawyer relationship ensues, a 
lawyer who has had discussions with a prospective 
client shall not use or reveal information learned in the 
consultation, except as Rule 1.9 would permit with 
respect to information of a former client. 
(c) A lawyer subject to paragraph (b) shall not 
represent a client with interests materially adverse to 
those of a prospective client in the same or a 
substantially related matter if the lawyer received 
information from the prospective client that could be 
significantly harmful to that person in the matter, 
except as provided in paragraph (d). If a lawyer is 
disqualified from representation under this paragraph, 
no lawyer in a firm with which that lawyer is 
associated may knowingly undertake or continue 
representation in such a matter, except as provided in 
paragraph (d). 
(d) When the lawyer has received disqualifying 
information as defined in paragraph (c), representation 
is permissible if: 
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(1) both the affected client and the prospective client 
have given informed consent, confirmed in writing, or; 
(2) the lawyer who received the information took 
reasonable measures to avoid exposure to more 
disqualifying information than was reasonably 
necessary to determine whether to represent the 
prospective client; and 
(i) the disqualified lawyer is timely screened from any 
participation in the matter and is apportioned no part 
of the fee therefrom; and 
(ii) written notice is promptly given to the prospective 
client. 

 
We need to be able to counsel this WWII veteran and his/her family about 
the available veteran's benefits such as pension or compensation and 
spousal benefits and dependent benefits. Miracle will be entitled to a 
benefit if Clark is entitled to the benefit.  Perhaps even Mary should be 
able to receive a widow's pension once Clark has passed.  These areas 
of counsel are bread and butter for an elder law attorney.  Competence in 
counseling these areas is important. If this is not an area of our expertise, 
we need to refer this client for help from a knowledgeable VA 
representative.8 

 
SPECIAL NEEDS PLANNING 

 
Miracle is an important consideration in planning for the parents as well 
as the remaining children.  Miracle is a "special needs" child affected by a 
permanent disability.  We are aware that Miracle has not ever worked and 
likely will not work enough quarters to qualify for Social Security.  She 
already receives an SSI payment and when Clark passes, she will receive 
Social Security Survivors benefits.  Medicaid is the origin of her medical 
insurance but she will eventually qualify for Medicare.  Depending on how 
much she receives from Social Security, she may need to keep her 
Medicaid eligibility.  A special needs trust will protect Miracle from being 
"over resource" for Medicaid.  Again, at least a summary awareness of 
special needs planning will help avoid a claim that the family was not 
adequately advised about these issues. 

 
C. Session #3:  11:30-11:45 Ethics in Medicaid Representation 

 
Dealing with Medicaid can be a nightmare.  The target is moving without 
warning.  Not because the law changes but because the agency changes 
its "policy" or interpretation of the rules.  A caseworker in Louisville may 
interpret a rule very differently than a caseworker in Pikeville.  Of course 
there is always an opportunity to seek a fair hearing on the issue but 

                                                 
8
 An excellent reference for VA benefits is the LexisNexis two volume Veterans Benefits Manual 

and Federal Veterans Laws, Rules and Regulations edited and updated annually by Stichman, 
Abrams, Bartley and George for the National Veterans Legal Services Program.  Mathew Bender 
& Company, Charlottesville, VA. 
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rarely is that a winner for the client because the delay in processing an 
appeal can be as long as two years.  In the meantime, the nursing home 
is entitled to discharge our client.9  Competency in this area has as much 
to do with experience as it does with knowledge of the rules.  A good 
relationship with the caseworker always helps.  One of the most important 
considerations in representing the client before Medicaid is to be diligent 
and honest. 

 
SCR 3.130(1.3) Diligence 
 
A lawyer shall act with reasonable diligence and 
promptness in representing a client. 
 
SCR 3.130(3.3) Candor toward the tribunal 
 
(a) A lawyer shall not knowingly: 
(1) make a false statement of fact or law to a tribunal or 
fail to correct a false statement of material fact or law 
previously made to the tribunal by the lawyer; 
(2) fail to disclose to the tribunal published legal 
authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of the 
client and not disclosed by opposing counsel; or 
(3) offer evidence that the lawyer knows to be false.  If 
a lawyer, the lawyer's client, or a witness called by the 
lawyer, has offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall take 
reasonable remedial measures, including, if 
necessary, disclosure to the tribunal.  A lawyer may 
refuse to offer evidence, other than the testimony of a 
defendant in a criminal matter, that the lawyer 
reasonably believes is false. 
(b) A lawyer who represents a client in an adjudicative 
proceeding and who knows that a person intends to 
engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take 
reasonable remedial measures, including, if 
necessary, disclosure to the tribunal. 
(c) The duties stated in paragraphs (a) and (b) continue 
to the conclusion of the proceeding, and apply even if 
compliance requires disclosure of information 
otherwise protected by Rule 1.6. 
(d) In an ex parte proceeding, a lawyer shall inform the 
tribunal of all material facts known to the lawyer which 
will enable the tribunal to make an informed decision, 
whether or not the facts are adverse. 

 

                                                 
9
 King v. Butler Rest Home, Inc. 365 S.W.3d 561 (Ky. App. 2011). 
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Not everyone wants to get on Medicaid.  Some elderly clients honestly do 
not want the government paying their bills.  They do not want their loved 
ones on "welfare."  Some children and even spouses struggle with this 
issue.  Even to the point of personally leveraging on their loved ones to 
force compliance with a Medicaid plan to save money for the family.  
There are many reasons to do Medicaid planning; some may seem 
selfish while others are wise and honorable.  However some influence 
borders on exploitation. 

 
SCR 3.130(1.2) Scope of representation and allocation 
of authority between client and lawyer 
 
(a) Subject to paragraphs (c) and (d), a lawyer shall 
abide by a client's decisions concerning the objectives 
of representation and, as required by Rule 1.4, shall 
consult with the client as to the means by which they 
are to be pursued. A lawyer may take such action on 
behalf of the client as is impliedly authorized to carry 
out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a 
criminal case, the lawyer shall abide by the client's 
decision, after consultation with the lawyer, as to a 
plea to be entered, whether to waive jury trial and 
whether the client will testify. 
(b) A lawyer's representation of a client, including 
representation by appointment, does not constitute an 
endorsement of the client's political, economic, social 
or moral views or activities. 
(c) A lawyer may limit the scope of the representation 
if the limitation is reasonable under the circumstances 
and the client gives informed consent. 
(d) A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
criminal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of 
conduct with a client and may counsel or assist a 
client to make a good faith effort to determine the 
validity, scope, meaning or application of the law 

  
D. Session #4:  12:30-12:45 Ethics in Medicaid Hearings and the Courtroom 

 
It is never wrong to refer a case to a litigator if we do not litigate.  
Litigation is advocacy and sometimes an elder law matter can be so 
offensive it can drive a non-litigator into the court room.  Certainly into an 
agency fair hearing in a Medicaid matter.  Become competent and learn 
the administrative process.10 

 
Although not all of the advocacy rules apply in most elder law matters, the 
following ethics rules certainly can apply to advocacy proceedings in 

                                                 
10

 KRS 13B.005 et. seq. is the administrative appeals statute. 
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Medicaid hearings. Without specifically reviewing these rules, they are 
listed for your private review if administrative hearings are in your plans 
for advocating for elders and those with special needs. 

 
ADVOCATE 
 
SCR 3.130(3.1)  Meritorious claims and contentions 
SCR 3.130(3.3)  Candor toward the tribunal 
SCR 3.130(3.4)  Fairness to opposing party and counsel 
SCR 3.130(3.5)  Impartiality and decorum of the tribunal 
SCR 3.130(3.7)  Lawyer as witness 
SCR 3.130(3.9)  Advocate in non adjudicative proceedings 

 
III. CONCLUSION   
 

Although most of my time in elder law has been in a counseling atmosphere 
explaining the need for powers of attorney and healthcare documents as well as 
explaining the long term care continuum, this is a legal practice with an emphasis 
in estate planning, including special needs estates, or guardianship. Medicaid 
estate planning is vitally important to spouses who are remaining in the 
community when their partner enters the nursing home.  Stressful decisions are 
necessary.  In our representation, we must consider the influences which affect 
these decisions.  Children issues, disability issues, financial issues and end of life 
decisions can create personal strain on an attorney, which in turn can affect our 
advice and counsel. We must remain objective and continue to upgrade our 
ability to act professionally in the face of these decisions in order to honestly 
represent our client and provide services that make a difference in the quality of 
their lives. 
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SPECIAL NEEDS TRUSTS 
Brian Borellis  
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I.  WHAT DO SPECIAL NEEDS TRUSTS HAVE TO OFFER? 
 

A.  Introduction  
 

The purpose of this material is to guide the practitioner who is considering 
whether or not a Special Needs Trust (sometimes herein referred to as 
"SNT") can play a useful role in helping his or her clients meet their estate 
planning goals with respect to individuals who either presently are, or may 
be or become, disabled and thus eligible for public assistance benefits 
through the Social Security or Medicaid program, or in many cases both 
programs.  

 
B.  Format  

 
This material is broadly divided into two parts: Self-settled trusts versus third 
party trusts. As we examine the trusts involved, each discussion on a 
particular area will conclude with a summary of the relative features of each 
trust discussed, and the general merits and drawbacks to each.   

 

C.  The reader will also note the occasional "shadow box" which highlights 
areas of particular concern to practitioners. Occasionally, the shadow box 
will alert counsel to issues where fastidious attention to drawing fine 
distinctions among similar situations may help the attorney maneuver 
adroitly through what is often a baffling regulatory maze of complex statutes 
and policies.   

 
D.  Medicaid and Trusts   

 
If there is a trust involved in one’s legal and financial situation, the trust will 
need to be reviewed by the Department for Medicaid Services ("DMS") staff 
in Frankfort. From the Agency’s standpoint, as a general proposition, 
whether either the principal or income portion of a trust, or both, will be 
considered "available" to the beneficiary will require a determination as to 
whether the Trustee has the ability to access the funds for the beneficiary. If 
the answer is "yes" then the practitioner will likely have a fight on his or her 
hands.  
 
That said, the resolution of "availability" is rarely a simple matter.  It often 
turns on whether the trust is either created with funds belonging to the 
disabled individual ("self-settled"), or created by a third party (a "third party" 
trust).  Availability, according to the federal rules, depends on the language 
in the document, and whose trust it is.  Since the Kentucky rules must, by 
law, defer to federal determinations and statutes which pre-empt the field, 
dexterity in navigating federal law is a necessary pre-requisite in 
representing clients.  
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Finally, before going further, to provide counsel with tools to help find the 
law, the following web sites and links will be useful.  

 
  Source Web site/description Sections Subject 

matter 

US Code http://www4.law.cornell.edu/uscode/ 
This is a publication of Cornell University 
which, in this author’s opinion, is eminently 
more readable than the federal publication. 

42 USC 
1396p 

Trusts and 
transfers; 
special 
needs 
trusts 

SSA – 
POMS  

https://secure.ssa.gov/apps10/poms.nsf/ 
chapterlist!openview&restricttocategory=05 
This is the manual of the Social Security 
Administration which provides in-depth and 
exhaustive guidance on virtually any matter 
addressing how trusts are to be considered 
by the SSA. Since SSI determinations are 
binding on Kentucky, and SSI materials are 
very specifically treated, this manual is 
frequently quite useful. 

SI 01120 
and various 
related 
sections 

Trusts and 
resource 
considera-
tions; 
income 
and SSI 

CMS 
Manual 

http://www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/Paper-Based-
Manuals-Items/CMS021927.html 
Navigate to Publication 45, Section 3 – 
Eligibility.    
This is a publication of the Health and 
Human Services division of the federal 
government, particularly the Center for 
Medicare and Medicaid Services, and is 
known as the "State Medicaid Manual". It 
serves as the reference manual for state 
Medicaid plans. As this went to print, the 
CMS site directs the viewer to use the "paper 
based manual" option since the internet only 
site remains under construction.  

Publication 
45, Section 
3-3258 

Very 
specific 
guidance 
about 
trusts and 
transfers; 
annuities; 
essentially 
the "holy 
scripture" 

State 
Regulation 

http://www.lrc.state.ky.us/kar/title907.htm 907 KAR 
1:650 

Treatment 
of trusts 

CHFS 
Manual 

http://manuals.chfs.ky.gov/dcbs_manuals/D
FS/index_dfs.asp 
This is the manual developed by the 
Kentucky Department for Medicaid Services 
to provide guidance to field staff in local 
county DCBS offices. Generally, Volume IV 
A is most pertinent for trusts and adult 
Medicaid material, although some material 
pertaining to appeals and the organization, 
structure, and responsibilities of the Cabinet 
are found in Volume I, and updates are first 
published in Volume X.    

Volume IVA 
– various 
sections 

Treatment 
of trusts, 
income, 
resources 
and 
exclusion 
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II.   SPECIFIC TYPES OF SPECIAL NEEDS TRUSTS WHICH ARE FREQUENTLY 
USED IN MEDICAID ELIGIBILITY PLANNING 

 
A.  Self-Settled Trusts 

 
Here we will examine so-called "self-settled," also known as "first party" 
trusts, e.g., trusts established for the intended Medicaid recipient1 with his 
or her funds.  

 
1. Overview.   

 
In August 1993, Congress enacted OBRA '93 which carved out an 
exception, for purposes of public benefits eligibility, to the common 
law spendthrift trust rule by specifically sanctioning the use of a 
Special Needs Trust established for the benefit of a disabled 
individual who is under sixty-five years of age even if that 
individual's own assets are used to create the trust. Only certain 
individuals are permitted to create the trust: the disabled person’s 
parents, grandparents, legal guardian, or a court.  In certain 
instances, a non-profit organization which manages a master trust 
which contains separately earmarked accounts for individual 
special needs beneficiaries, which may – upon death of a 
beneficiary - continue to be held within the trust for the pool of other 
special needs beneficiaries. The ground rules pertaining to SNTs of 
various classifications may be found at 42 USC §1396p(d)(4) at 
sub-paragraphs (A) [privately managed SNTs] and sub-paragraph 
(C) [pooled trusts].  
 
The creation and funding of an SNT offers a means of qualifying for 
Medicaid benefits certain disabled individuals who would otherwise 
have excess resources and would thus not be eligible. Transfers to 
such trusts are specifically exempt from transfer of resource 
penalties, and the principal and income of such trusts is not 
regarded as being available to the special needs individual nor 
should the income of the trust count as income of the beneficiary.2   

  

                     
1
 For purposes of this section, any trust established by one of the individuals which trigger the 

deemed grantor rules of 42 USC §1396p(d) will be considered to be "self-settled." 
 
2
 This is ordinarily the case. However, there are certain types of distributions which may cause 

the income of the trust to be regarded as income of the beneficiary. Cash payments to the 
beneficiary will be so treated, as will certain kinds of indirect support items. See the section 
dealing with in-kind maintenance and support at section (e) on page 64.   
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NOTE: Unlike the issue regarding third party trusts – that is trusts 
created by and funded with assets owned by individuals other than 
the disabled person (such trusts are discussed below) – what is 
involved here is a trust created to shelter assets which belong to the 
disabled person himself or herself.  As to this type of trust, transfers 
of the disabled person’s funds into the trust do not trigger a 
Medicaid ineligibility period as to him or her. The trust may thus be 
established either well in advance of the time participation in a 
public assistance program is offered, or the day before. For 
comparison, see section B, 3, below for a discussion of third party 
trusts.  

 
2. Special applications.  

 
SNTs can be useful in any situation where one is representing an 
individual under age sixty-five who is in need of either qualifying for 
new benefits, or maintaining eligibility for existing benefits which are 
at risk of being discontinued. The issue that indicates that this 
particular type of trust will be of great value is simply that the 
beneficiary has come into, or is about to come into, assets which 
need to be sheltered. The following are typical of the classic sort of 
situations which would be remedied by way of the SNT. Frequently, 
but not always, the solution to the problem lies with the local court: 
to correct the potential problem, one may petition the court for an 
order authorizing the establishment of the trust.3 
 
a. Personal injury awards.  
 

The Special Needs Trust technique can be used to shelter 
personal injury awards from spend down requirements 
Thus, where the person becomes disabled in an act which 
was the source of a settlement or damage award, a Special 
Needs Trust can be a useful device to protect the funds and 
render the individual eligible for benefits. Of course, this 
assumes that the other threshold requirements for eligibility 
are met – permanent disability, income eligibility, vendor 
eligibility, etc. 

 
b. Protection of inheritance.  
 

Similarly, an inheritance about to be distributed outright to a 
disabled person who has been on Medicaid may create 
more problems for the beneficiary than the testator gave 

                     
3
 When an action is in circuit court, the Order approving the trust is often submitted to the court as 

part of an Agreed Order settling a case; for inheritance purposes a petition is brought under KRS 
386.675. Notice should be given to the Cabinet for Health and Family Services through 
Department for Medicaid Services, 275 East Main Street, Frankfort, KY 40601. Where the 
beneficiary is a ward of a disability court case, counsel may wish to bring a motion under KSR 
387.510 et seq., and reference the guardian’s duty to protect the ward’s estate.   
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thought to. But for the SNT option, not only is the 
inheritance at risk of being consumed4 but many types of 
Medicaid eligibility, notably Supports in Community Living 
("SCL") benefits require a long waiting period before one is 
eligible. Thus, not only is the consumption of the funds a 
problem, but the loss of the SCL slot may mean that the 
individual will have to go back on a waiting list.5 

 
c. Assignment of right to income.  
 

The Program Operations Systems Manual developed by the 
Social Security Administrations (referred to by its acronym 
"POMS") is a very helpful resource to guide legal counsel in 
cases involving SNTs. This is true for several reasons, not 
the least being that Kentucky Administrative Regulations 
and the OM Manual (as required under federal Medicaid 
law) state that an asset or income which is excluded for SSI 
purposes is not counted for Kentucky Medicaid purposes.  
The POMS elaborates on the way in which SSI 
determinations are to be made by the Social Security 
Administration.6 Further, the Kentucky Regulation dealing 
with trusts in the context of Medicaid eligibility references 
the federal statutes noted earlier7 POMS also illuminates the 
sometimes troublesome issue of when and whether the 
existence of a right to income that would cause a loss of SSI 
may otherwise be assigned to a Special Needs Trust, and 
be sheltered. See POMS SI 1120.200G. Generally, income 
which is properly assigned to the trust is thereafter regarded 
as income of the trust and not the beneficiary. Income may 

                     
4
 Of course, this is a question of degree – where the beneficiary receives a substantial 

inheritance, the loss of Medicaid may be of no adverse consequence. Further, the situation 
described assumes that the beneficiary is slated to receive an outright bequest. A properly 
prepared third party trust may have no implications whatever to the beneficiary’s ongoing 
eligibility.  
 
5
 SCL is a program of supports for individuals who have some degree of ability to live outside an 

institutional setting, whether in a group home or community, so long as there is supervision. 
Typical of SCL benefits is a benefit by which Medicaid pays for residential costs for handicapped 
or mentally retarded individuals whose impairment does not require institutional care – classic 
case is an individual with mild Down's Syndrome.  SCL is under the so-called "waiver program" 
which is a community based alternative to nursing home type care. Openings for participation in 
the program can require a long wait, and once acquired, the loss can mean the individual goes 
back in line to await another slot, which can mean years of ineligibility. There are certain events 
which can precipitate rise to the top of the line, normally called "emergency SCL" openings – 
such as death of a parent, or care provider. Although receipt of an inheritance may permit the 
individual to retain – or even acquire – a slot, the assets must nevertheless be protected against 
normal spend down, and thus an SNT is often the best way to proceed.  
 
6
 See 907 KAR 1:645, §4 for resources; 907 KAR 1:640 §6(12) as to income.  

 
7
 907 KAR 1:650 §4, and 42 USC §1396p(d). 
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be assigned unless it falls into the category of non-
assignable income by statute, and those sorts of types of 
income are listed in the above POMS section. See 
§1120.200G(1)(c).  Since this is true for the SSI "goose," it 
is also good for the Kentucky state Medicaid "gander."  See 
907 KAR 1:640 Section 6(12) which provides that "Income 
which is exempted from consideration for purposes of 
computing eligibility for the comparable money payment 
program (AFDC and SSI) shall be excluded." 

 
3. Qualification requirements.  
 

To comply with the statute, one must draft the trust agreement so 
as to incorporate the specific elements the law mandates. These 
basic requirements are as follows: 

 
a. Payback requirement.  
 

In order to qualify the individual for Medicaid, the self-settled 
Special Needs Trust must contain a mandatory 
reimbursement provision that requires the Trustee – at the 
beneficiary’s death – to reimburse the state for Medicaid 
benefits paid to the beneficiary. There is an exception to 
payback for pooled trusts managed by a not-for-profit 
organization to the extent the funds continue to be held in 
trust for other disabled individuals with accounts in the 
pooled trust.  

 

NOTE: SPECIAL CONSIDERATIONS – As of this writing, 
neither the federal nor the state rules pertaining to a self-
settled trust contain definitive guidance with regard to what 
must happen in the event the disabled individual recovers 
from his or her disability while assets remain in the trust. 
There is a question as to whether the disabled person may 
receive unrestricted principal benefits from the trust at that 
time, or thereafter, which may well cause a substantial 
depletion or dissipation prior to such individual's death, thus 
reducing what is available to be applied to state's right of 
recovery. The Social Security Administration has recently 
attempted to address this situation in the case of early (i.e., 
lifetime) terminations. 

 
i. Lifetime termination issues.   
 

In September 2010, the Social Security 
Administration issued Transmittal 43 on the subject 
of lifetime termination of SNTs, which prompted a 
new POMS, SI 1120.199 to address the issue of 
"early termination provisions." In paragraph D of the 
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POMS, an "early termination provision" is defined as 
a –  

 
"…provision or clause that would 
allow a trust to terminate before the 
death of the beneficiary.  Commonly, 
such provisions or clauses provide 
for termination of the trust when, for 
example, the beneficiary is no longer 
disabled or otherwise becomes 
ineligible for Supplemental Security 
Income (SSI) and Medicaid, or when 
the trust fund no longer contains 
enough assets to justify its continued 
administration." 

 
If the trust instrument has an early termination 
provision, or if it contains a fairly typical small trust 
termination provision, what the POMS requires is 
that prior to termination, there must be a lifetime 
payback to reimburse the state for medical 
assistance payments made to the individual.8 In this 
context, the Kentucky small trust termination statute, 
KRS 386.185, would likewise appear to trigger 
application of the POMS inasmuch as the statute 
would facilitate an "allowable early termination" at 
the fiduciary’s discretion.  
 
The POMS requires that trusts contain specific 
language to address what happens in the event an 
early termination event were to arise.  The POMS 
goes on to exempt "pooled trusts" from the early 
termination provisions so long as at termination the 
funds transfer from one pooled trust account to 
another. See ¶F(2) of the POMS.  
 
Finally, taxes and reasonable fees and 
administration expenses may, according to ¶(F)(3) of 
the POMS, be paid before reimbursement. 

  
ii. NOTE: Whether at death or during lifetime, there is 

no SSI payback requirement. The payback speaks 
to the matter of medical assistance payments, and 
there is nothing in the law which requires 

                     
8
 How are so-called "slow bleed" trusts to be handled? For instance, what is to be done when the 

Trustee makes gradual payments to a recovering beneficiary over years, and then when the trust 
has been paid down to its last $1,000, settles with the state?  In this respect, consider: may not a 
mere power to pay out such amounts as the Trustee deems advisable, in the absence of 
guidelines, be regarded as an "early termination provision."  
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reimbursement for cash assistance benefits paid 
through SSI. 

  
b. Substantive requirements.  
 

Other qualification requirements relate to the substantive or 
dispositive provisions of the trust. 
 
i. Unavailability to beneficiary. 
 

The trust must not be accessible by the beneficiary – 
in other words, the beneficiary must have no 
definable interest in the trust which he or she, 
personally or through a representative, can demand 
the trustee pay him or her. The trust is a pure 
discretionary trust meaning that the Trustee has 
absolute discretion insofar as any disbursements are 
concerned.9 

 
ii. Supplementation provision.  
 

Further, the trust should contain a provision which 
clarifies that the purpose of the trust is to 
supplement (and not replace) available Medicaid 
benefits. This is in fact the purpose of the trust, and 
it is helpful to make this clear in the governing 
instrument itself. Often there will be precatory 
language as to how the Trustee is to exercise its 
discretion. On this issue, it should be made clear 
that when public assistance benefits are payable, 
the Trustee should carefully administer the trust and 
refrain from making payments which would supplant 
such benefits. Some find it useful to include a "no 
essential support" clause that prohibits payment of 
essential support or health care whenever such 
items are being paid, or potentially available to be 
paid, by Medicaid. 

 
iii. For the sole benefit of the beneficiary.  
 

The self-settled trust cannot be made available to 
benefit anyone other than the beneficiary during his 
or her lifetime.  

                     
9
 Who should be the trustee? Clearly, not the individual himself or herself. But what of a parent? 

Spouse? One who has a support obligation? Where possible, consider using an independent 
individual – sibling, attorney, etc. More troublesome is whether a guardian can serve. In situations 
where a corporate Trustee (i.e., bank or other financial institution with trust powers) will be 
involved in handling the trust, it may be useful to create an advisory committee to guide a 
corporate Trustee’s exercise of discretion.   
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a) This can be a problematic feature of an SNT 
in cases where the disabled person wants to 
be eligible, but has significant assets that can 
be placed in a trust and yet he or she has a 
spouse and does not want to preclude the 
spouse from having access to what would 
otherwise be excess resources that could be 
protected by the trust vehicle. In such an 
instance, some creative planning can rectify 
the problem: payments from the trust may be 
made for the beneficiary’s utilities, household 
expenses, car payments, non-essential 
services paid to the spouse etc. Typically this 
situation arises when the disabled person is 
not an SSI beneficiary and thus the in-kind 
maintenance and support rules discussed in 
¶(e) below, are not an issue.  

 
b) What is, a potentially significant problem, 

though, is the payback requirement – though 
a surviving spouse is exempt from estate 
recovery, the payback requirement is not 
necessarily limited to "estate recovery" since 
the trust mandates payment to the state as a 
priority creditor, possibly of a stature equal to 
a first position beneficiary, with regard to 
whom the Trustee has a fiduciary duty to 
reimburse before making any other 
distribution to any beneficiaries. This author 
is not aware of any cases or statutes which 
directly take up this issue, and thus caution is 
strongly urged before proceeding to settle a 
large SNT in spousal cases.  

 
c) New SSA POMS on "sole benefit". Note that 

under POMS added during the summer of 
2012, language in the trust which may result 
in distributions which may benefit individuals 
other than the disabled individual can be 
problematic. Payments to relatives for 
services as care providers can be 
considered to cause the trust to fail the "sole 
benefit of the individual" test, at least where 
the care provider is not medically qualified. 
Further, disbursements to provide 
transportation reimbursement or advance 
payments to relatives to visit with the 
individual may also result in disqualification. 
Until these issues are resolved, counsel 
would be well advised to refrain from using 
overbroad language in trusts which could 
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grant the trustee discretion to make such 
payments, and also admonish clients against 
making payments which arguably are 
beyond the pale of those which directly 
benefit the individual.   

 
c. Age limit.  
 

Except in certain limited situations, an SNT can NOT be 
created for a disabled person who has attained age sixty-
five, nor can funds be added to an SNT after he or she has 
reached age sixty-five.  

 
d. Limited class of grantors.  
 

Under the authorizing federal statute, there is a limited 
classification of permissible grantors: the individual’s 
parents, grandparents, legal guardian, or a court. Note that 
the disabled person MAY NOT themselves create their own 
trust, but see the discussion in section (5), below, as to the 
implications of KRS 387.855, et seq. with respect to setting 
up an SNT. 

 
Exception: In cases where the individual opts for a pooled 
trust rather than a personally managed trust, he or she can 
create his or her own trust, and in some states even add to 
it after age sixty-five. This is an exception to the general rule 
above as to the limited class of grantors. The theory here is 
that the individual is not so much establishing a "trust" since 
the pooled trust has been established, but rather he or she 
is creating a sub-account within the pooled trust.   

 

e. Kentucky Special Needs Trust Statute – effective July 2012.  
 
 Kentucky has in place a statute designed to broaden the 

availability of special needs trusts to disabled individuals by 
conferring standing on certain individuals with a relationship 
to the disabled person to petition the court.  At KRS 
387.865, the law opens the courthouse doors to a broad 
spectrum of individuals who may bring a petition to create a 
first party SNT.  The petition may be brought by a spouse, 
sibling, attorney at law, guardian ad litem, holder of a power 
of attorney, and other individuals with a professional health 
care oriented relationship.  KRS 387.865(5).  For a detailed 
discussion, see also Kentucky Bench & Bar, March 2012 
commentary by Brian Borellis "Kentucky’s Special Needs 
Trust Statute." 
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i. Petition and procedure.   
 

The Kentucky statute provides that the appropriate 
individual under KRS 387. 870 shall set forth specific 
information relative to the disabled individual, his or 
her next of kin, and other interested parties as 
defined in the statute, and the circumstances which 
indicate to the court that the case is appropriate for 
the creation of a SNT. The interested parties and 
notice requirements are similar to those in a petition 
to appoint a guardian. In addition, information 
specific to the SNT and financial situation of the 
disabled individual must also be provided, as well as 
a draft of the trust agreement. KRS 387.875.  It is 
good practice to provide the Court with a memo, 
which alerts the Court to the relevant provisions in 
the trust to demonstrate to the court that the trust 
complies with the substantive requirements of the 
federal SNT statute. 

 
ii.  Court creates the trust.   
 

To assure compliance with 42 USC §1396p(d)(4), 
since as a technical matter, the Court is "creating" 
the trust upon petition of the appropriate party, KRS 
387.885 states that in its order it is the Court which 
is "establishing" the trust. As a matter of form it is 
suggested that the Court actually sign the Trust 
Agreement in addition to the tendered order.  

 
iii. Existing trusts.   
 

In KRS 387.890, the Court is given authority to 
modify an existing trust which may – for one reason 
or another – be in need of modification to preserve 
benefits eligibility for the individual. Moreover, in 
case there is a change in the law which requires 
modification to a trust, the Court may – upon proper 
petition – approve a modification.  

 
iv. Beneficiary of estate.  
 

Many practitioners have had circumstances arise 
where a client with disability who has been receiving 
SSI and Medicaid benefits is about to receive an 
outright bequest that will cause a loss of benefits. 
KRS 387.865(1) provides a remedy to this situation 
in that it grants the executor of the estate the 
authority to petition the court to create an SNT.   
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4. The specter of subrogation in personal injury cases. 
 

Counsel preparing disabled person's self-settled trusts will often 
work with personal injury lawyers. In this regard, it is important to 
determine whether there may be an outstanding Medicaid 
subrogation claim against assets which are contemplated for 
placement in the trust.  There remain various unclear issues in the 
area of subrogation rights under Kentucky law, and it is possible 
under the so-called "made whole" theory of tort law that even in 
cases where there may be a large subrogation claim, the Plaintiff's 
lawyer may negotiate a reduced payment. Nonetheless the 
practitioner is alerted to KRS 205.629.  

 

Medicaid reporting.  Although Special Needs Trust legislation 
facilitates benefit eligibility subsequent to receipt of funds from a 
settlement or judgment, it appears as though it is becoming more 
settled law that the Plaintiff/Medicaid beneficiary must upon 
settlement of an action repay Medicaid for benefits advanced prior 
to receipt of funds, even where the injured party never receives – 
whether directly or constructively- funds that are conveyed into the 
trust. Failure to report funds may trigger harsh Medicaid penalties 
with respect to future or ongoing benefits.  This matter should be 
reviewed with the client and personal injury attorney for guidance 
and risk evaluation. Possible solutions would include reasonable 
allocation of a relatively small portion of the recovery to medical 
expense. This solution is suggested in the U.S. Supreme Court 
decision, Arkansas Department of Health and Human Services v. 
Ahlborn, 547 U.S. 268 (2006). But see Smalley v. Nebraska Dep’t 
of Health & Human Services, 811 N.W.2d 246 (Neb. 2012) for 
different result under distinguishing facts.   

 

5. The "in-kind maintenance and support" problem: SSI, trust 
distributions and derivative Medicaid eligibility  

 

This quite complex area of the law of public assistance typically 
arises in situations where an individual is living in the home of 
another person, or in a community setting, and where he or she is 
not paying his or her fair share towards his or her room and board. 
Since SSI is a cash assistance payment intended to help an 
individual cover his or her monthly living expenses – which include 
food and shelter – the philosophy here is that since the person is 
getting an indirect benefit from other sources (i.e. he or she is not 
paying full rent or his or her share of groceries) his or her SSI 
benefit will be reduced by the value of such benefits.  
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SSI AND DERIVATIVE MEDICAID.  In cases where an individual is 
not residing in an institution, Medicaid eligibility for a disabled 
individual is generally accomplished either by way of a so-called 
"spend down" (meaning – essentially- that he or she has medical 
bills which absorb most nearly all his or her monthly income) or, 
perhaps more commonly, by way of what this author refers to as 
"derivative Medicaid", that is Medicaid which comes automatically 
from SSI eligibility.  Generally speaking, the state defers to SSI 
determinations on the question of whether the individual meets 
level of care and financial eligibility, and in effect says that "if it is 
good enough for SSI, then it’s good enough for the state Medicaid 
agency."  Thus, an individual who receives even one dollar of SSI 
will automatically qualify for Medicaid. Here we examine what 
happens when that "one dollar" may be lost, and the cascading 
problems that can result from that.  

 
a. ISM.  
 

Under the in-kind support and maintenance ("ISM") rules, if 
a person receives both food and shelter from a source other 
than himself or herself (for instance from a third party or a 
trust), then his or her SSI benefit may be reduced. A 
detailed discussion of the ISM rules is beyond the scope of 
this material, but suffice it to say that if a practitioner has a 
client who is receiving room and board from a third party, 
which may include a self-settled or third party trust, the ISM 
rules may be triggered, resulting in a decrease in SSI. 
Normally under the so-called "presumed maximum value" 
(herein "PMV") rule, reduction in SSI based on the federal 
benefit rate is limited to one-third (1/3rd) the amount of the 
federal benefit rate in the year involved. Depending on the 
individual’s other possible income, this can, however, result 
in a loss of derivative Medicaid benefits which flow from SSI 
since Kentucky’s Medicaid eligibility is automatic for SSI 
eligible individuals. Some observations are to be noted 
here, and if any of these issues are present in a given case, 
counsel is strongly encouraged to review the relevant 
POMS.  For more information on the subject, especially as it 
relates to distributions from trusts, one should consult 
POMS SI 00120.200 and .201.  Where the individual lives in 
the home of another, and receives food as well as shelter 
for free, or for less than market rate, then he or she will be 
deemed as having received ISM income thus triggering a 
reduction of SSI up to one-third (1/3rd) of the federal benefit 
rate in that year.  

 
b. Disbursements from a trust.  
 

In addition to free (or below market) food and shelter, an 
SSI recipient can benefit from third-party purchases of 
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certain items on his or her behalf. In the context of trusts, 
payments to third parties can fall under one of several 
categories. Again, the issue here is whether the special 
needs beneficiary receives something of value that is within 
the category of food and shelter.  Counsel should consider 
scrutinizing the POMS referred to above to see where the 
precise situation at hand fits into the policy manual.  The 
general rule may be stated thus:  

 
If the item paid for by the third party provides a benefit 
for the individual which would not be partially or totally 
excluded as a resource if retained in the month after  
receipt, then it will be factored into a reduction of 
benefits based on the PMV rule. POMS SI 001120.200 E. 

 
i. Example #1. A trust buys a car for the beneficiary 

who already has an excluded vehicle. The new car 
is income in the month of receipt since it is not an 
excluded resource in the following month.    

 
ii. Example #2. The trust buys a computer for the 

beneficiary paying the store directly. That is not 
income since the computer is not a counted 
resource, and the trustee pays the third party vendor 
directly. This sort of distribution is the most common 
in the special needs trust setting, and is in keeping 
with the concept of "special needs" or "supplemental 
needs" – the Trustee pays directly for items or 
services which are not essential, the concept of 
"essential" generally being commensurate with food 
and shelter.  

 
iii. Example #3. The Trustee pays the individual’s rent 

directly to the landlord. Under the rule that food or 
shelter received as a result of disbursements from 
the trust by the trustee to a third party are income in 
the form of in-kind support and maintenance, the 
payment should result in a reduction of SSI under 
the presumed maximum value rule. See SI 
00835.300 for instructions pertaining to the PMV 
rule. See POMS SI01120. 200F for rules pertaining 
to how home related payments are to be valued in 
the context of ISM and PMV.  Since the trust does 
not have an ownership interest in the property, the 
payment of rent is treated as ISM.  

 
iv. Example #4. Compare with #3, above, the situation 

if the trustee of a self-settled SNT purchases and 
holds title to a house as a home for the beneficiary. 
In such a case the house would not be a resource 
to the beneficiary. It would also not be a resource if 

https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0500835300
https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0500835300
https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0501120200!opendocument#f
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the beneficiary moved from the house. The trust 
holds legal title to the house, therefore, the eligible 
individual would be considered to be living in 
his/her own home based on having an "equitable 
ownership under a trust." In this respect, an eligible 
SSI individual does not receive in-kind support and 
maintenance (ISM) in the form of rent-free shelter 
while living in a home in which he or she has an 
ownership interest. SI 01120.200F.1. Also, because 
the SSA considers such an individual to have an 
ownership interest, payment of rent by the 
beneficiary to the trust has no effect on the SSI 
payment.  

  
6. Pros and cons.   
 

The advantages of a self-settled SNT are readily apparent – instant 
resource and income eligibility. However, the potential drawbacks 
are less obvious. The payback requirement may seem a small price 
to pay, since by settling an SNT one will avoid all transfer penalties. 
The disadvantages must be viewed against other options which 
usually arise in the context of whether there is a spouse who may 
be excluded from benefits (as noted earlier, see section (c)(1)and 
(2)(iii)(B) or whether there are other spend down options such as 
paying off a mortgage, buying a car or vehicle for the handicapped, 
etc.  

 
B.  Third Party Trusts  

 
1. Overview.  
 

In this section, we will examine trusts created with funds which do 
not belong to the proposed Medicaid recipient. In keeping with 
general principles, such trusts are generally considered according 
to availability to the individual. See 907 KAR 1:650 for guidance 
which then refers the practitioner to the federal rules, noted above 
in the text or reference notes.  

 
THREE GENERAL DRAFTING PRINCIPLES – As an overall rule, 
in drafting for such trusts it is wise to keep in mind three 
fundamental principles: 

 
a. Make the trust a discretionary trust.  
 

In other words, do not give the beneficiary the right to 
demand access to the trust, and avoid any mandatory 
distributions of income and/or principal. Vest discretion 
exclusively in the Trustee as to such amounts, if any, of 
income and/or principal that will be paid, and be sure that 
the timing of any distributions is likewise at all times chosen 
by the Trustee. Payments should generally be not "to" the 

https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0501120200!opendocument#f1
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beneficiary, but applied towards or for the benefit of the 
beneficiary. 

 
Trusts for a surviving spouse – If creating a trust for the 
surviving spouse, even if it is intended that spouse be 
Trustee for himself or herself and given latitude over 
disbursements, such powers should be subject to cut back 
in the event of spouse’s incapacity. Further, were the 
spouse to become institutionalized, then for various reasons 
automatic removal of spouse from serving as Trustee just 
makes good sense.   

 
i. Obviously if the spouse is showing some signs of 

infirmity when the plan is being developed, one may 
wish to use an individual other than spouse as 
Trustee. If the spouse were to wish to have some 
influence over the trust, perhaps he or she could be 
placed on an advisory committee, normally with 
other individuals, with some limited input as to the 
Trustee: for instance, a power to appoint a 
Successor Trustee in case of removal or resignation 
of the nominated Trustee. There does not appear to 
be any Medicaid rulings comparable to Rev. Rul. 79-
35310 by which the IRS imputed to a taxpayer the 
powers of a Trustee when the trust grantor had the 
power to remove the Trustee. 

 
ii. The spouse should generally NOT possess any 

powers to direct payments of income or principal at 
any time he or she is receiving long term care.  

 
b. Do not give the beneficiary a definable interest, and do not 

make the beneficiary the sole beneficiary of any interest in 
the trust.  

 
This is a natural – but not automatic- corollary to the first 
rule of thumb, above. To provide another layer of insulation 
from any contention that the trust is accessible by the 
disabled individual, it is often wise to make the trust a 
"sprinkle" or "spray" trust which names or references other 
beneficiaries, or classes of beneficiaries (i.e., "my 

                     
10

 The Revenue Ruling had been very sharply criticized by practitioners and several courts until 
its substantial withdrawal by the Service with the issuance of Rev. Rul. 95-58, although the latter 
involved some distinguishing sections of the Internal Revenue Code. While the potential for 
estate tax exposure has not been officially declared dead and been buried, it does not give any 
palpable signs of life. Of course, Medicaid eligibility issues are not resolved one way or another 
by reference to tax law interpretations, and the point is mentioned merely in passing. Caution and 
careful drafting is advisable since the issue is analogous: does the individual have powers by 
which he or she could influence the Trustee's decision making.    
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descendants") to whom the trustee may distribute income 
and/or principal.  

 

Compare with self-settled SNT. Unlike the self-settled 
trust where the disabled individual is the sole beneficiary, 
here the disabled individual can be one of many.  Not only 
does this provide a prudent strategic measure of protection, 
but as a practical matter it often makes good sense.  For 
instance, if there are several children or grandchildren, and 
the disabled beneficiary is relatively young and on Medicaid 
already, it may be wise to allow for sprinkling of trust funds 
among several beneficiaries rather than keep the funds tied 
up exclusively for the benefit of the disabled beneficiary over 
a long period of years.  

 
c. Incorporate trust protector provisions.  
 

Though such trusts are typically irrevocable by the 
beneficiary, it is wise to confer upon a non-beneficiary (or at 
least a non-current beneficiary) the power to amend the 
trust to address changes in the law or the interpretation of 
the law subsequent to establishment of the trust. 

 
2. Third-party special needs trusts.  
 

An important exception to the available resource rules applies in the 
context of a trust created for the benefit of a potential Medicaid 
recipient who is someone other than the individual who creates the 
trust. In this section, we will consider the situation where an 
individual wishes to set aside funds to benefit someone other than 
the individual herself. In other words, here we will examine the 
implication – in terms of Medicaid eligibility – to an individual 
(referred to as "the recipient") where someone other than that 
recipient (that other person referred to here as the "third party") has 
created a trust which may potentially benefit the recipient.  

 

We will also consider the possible situation where the third party 
may wish to transfer assets directly to, or in trust for the benefit of, a 
disabled individual when the third party himself or herself is seeking 
eligibility for his or her own Medicaid benefits. This is a planning 
opportunity for the third party: the law permits the third party to 
transfer assets and avoid transfer penalties to the extent the 
transfer is to a disabled child, or trust for a disabled child (or for the 
matter a trust for a disabled individual other than the third party’s 
child).  

 
a. Distinction with a difference.  
 

We have thus far seen that where the funds utilized in the 
establishment of a trust have originated with the Medicaid 
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recipient, the trust funds will generally either be counted as 
being available to him or her, depending on how the trust is 
written, and often when the transfer was made. We have 
examined how and when transfers from the recipient to the 
trust will constitute a transfer of resources which will result in 
a period of ineligibility, as determined by the look-back rule 
and transfer penalty rules.  We have looked at 907 KAR 
1:645 for treatment of trusts and transfer of resource policy. 
Trusts created for oneself that may receive special 
exclusionary treatment are not the subject of this section, 
but have been – and will again be – discussed elsewhere.  
Here we delve into "selfless trusts"…the earlier material has 
focused on (kindly pardon the feigned attempt at humor) 
"selfish trusts." 

 
Example: Father creates a trust for his daughter, a 
handicapped individual.  The trust will be funded with the 
father’s assets. The trust is, as to the daughter, a third party 
trust. 

 
b. Applications.  
 

The focus here is typically on methods by which responsible 
family members set up a structure to manage funds for 
dependent survivors at the death of the third party. 
Generally, the third party wishes to provide for and/or 
supplement the needs of a loved one who is under disability 
and is – or may be expected to be – resource eligible for 
benefits based on the loved one/recipient’s own financial 
need. By setting up the trust, the third party establishes a 
source of external supplemental support as to the loved 
one/recipient in such a manner as to not preclude public 
assistance benefits from being available to the loved one/ 
recipient. 

 
Example: Were father to leave an inheritance outright to 
daughter, she would likely lose eligibility. By instead having 
the inheritance go into a correctly worded trust under 
father’s will, the funds are not counted against daughter, 
though the funds may be used for her supplemental 
support. 

 
c. Technical issues.  

 
In all events, planning will emphasize the need for 
structuring the funds so set aside in order that such funds 
constitute only a "supplemental source of income" of the 
disabled person with the result that any funds as to that 
individual will not be regarded as available resources, 
subject to spend down limitation rules as a condition to the 
disabled person’s continuing eligibility for Medicaid benefits, 
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or anticipated eligibility for such benefits.  Thus, the primary 
issue relating to third party trusts centers on whether the 
trust assets are "available" to the disabled person/Medicaid 
applicant. 

 
d. Categories.   
 

Generally, third party trusts fall into one of two categories – 
the trust is either a "pure" supplemental support trust or a 
so-called "trigger trust" 

 
i. Type #1: "Pure" supplemental support trust. 
 

This is a trust which, by its terms, is at all times 
limited to making disbursements which are strictly to 
provide for a beneficiary's supplemental support or 
special needs. The trust does not authorize 
distributions for a beneficiary's general health, 
maintenance, and support except to the extent such 
distributions are exclusively for items and services 
which cannot be applied for essential maintenance 
and support, even where such distributions are 
discretionary with the trustee. Such a trust is 
normally confined to circumstances where a 
beneficiary is already disabled and receiving public 
assistance that will at all times presumably cover the 
beneficiary’s essential needs, an assumption which 
may in time prove to be unfounded.  Neither the trust 
corpus nor income of such a trust would be 
considered available to the beneficiary in the 
determination of his or her eligibility for benefits. 

 
ii. Type #2: "Trigger" Trust.  
 

This is a type of trust which provides that the Trustee 
may, in the trustee's sole and absolute discretion, 
apply so much of the trust income and/or principal 
as the trustee deems advisable to provide for the 
beneficiary's reasonable health, maintenance, and 
support without at all times being subject to the 
severe restrictions of the Type # 1 trust.  Here the 
Trustee can use the trust income and/or principal for 
any purposes of the beneficiary, even for food, 
shelter and health. However, upon a beneficiary's 
application for public assistance benefits to be 
applied towards the cost of providing for the 
beneficiary's institutionalization or other care of a 
sort for which governmental benefits for the 
beneficiary’s health care become and remain 
payable, then at and during that time the trustee 
shall no longer have the authority to distribute to or 
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for the trust beneficiary any amounts from the trust 
income or principal which may supplant or displace 
public assistance benefits.  Thus, if the beneficiary is 
on SSI, or when the Medicaid application is made, 
the restrictive supplemental support provisions of the 
trust are triggered, and no distributions may be 
made other than for the purpose of providing for a 
beneficiary's special needs, or supplemental 
support. 

 
e. A matter of semantics – What is meant by the terms 

"supplemental support" or "special needs"?    
 

Included among the definition of items which go toward a 
disabled person’s "special needs" or "supplement support" 
are those items which are not necessary to provide for the 
disabled person's basic and essential needs. Thus, typically, 
payments towards room and board in an institution or other 
facility would be treated under SSI rules as income for SSI 
purposes, and be applied towards the individual’s 
determination of income for Medicaid eligibility purposes. 
Counsel preparing trusts for special needs individuals would 
be well-advised to become familiar with the SSI income 
rules for in-kind support which may cause a loss of benefits 
in whole or in part. These have been discussed earlier in 
this material in the section dealing with SSI under Self-
settled Trusts at Section 2(e), above.  

 

Note that the SSI rules which apply in the context of a third 
party trust versus a first party trust are essentially the same. 
The difference between each type is that generally speaking 
since the third party trust is not subject to the "sole benefit" 
rule or the payback requirement, in many cases it is 
possible to build greater flexibility into the trust instrument 
and thus avoid inadvertently triggering a problem situation, 
or build into the terms of the trust agreement language to 
rectify problems which may arise, including terminating the 
trust in favor of non-special needs individuals.   

 
i. Special needs would include such items as 

entertainment, vacations, travel, audio and visual 
entertainment, non-essential clothing, and generally 
all other items which may provide for a beneficiary's 
enjoyment of life but which are not among the 
beneficiary's essential needs. 

 
ii. Guideposts – Under the current regulatory system, a 

third party special needs trigger trust will generally 
not negatively affect a beneficiary's eligibility for 
public assistance, provided that: 
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a) The Trustee is never required to distribute 
income or corpus to be applied toward the 
beneficiary's health, maintenance or support;  

 
b) The Trustee's power to even make 

discretionary disbursements for health, 
maintenance and support is shut down upon 
the application for public assistance benefits. 
So long as benefits are paid, the Trustee has 
no power to make disbursements which 
supplant or displace same.  Some flexibility 
may be inserted in the language of trust such 
that "insubstantial" public assistance 
benefits, (usually small cash assistance 
payments such as SSI) may be disregarded 
if the beneficiary has needs which are not 
being met by those benefits, and the trust 
fund could meet those needs; 

 
c) The potential special needs beneficiary 

should not have a definable interest in the 
trust; 

 
d) Ideally (but often this is not practical) a 

person who has a support obligation to the 
special needs beneficiary should not be 
trustee, especially if someone else is 
available. 

 
f. Comparison of trigger vs. pure trust.  
 

This author tends to favor third party trigger trusts over pure 
supplemental support trusts, as the former are much more 
flexible to a given set of facts. Such trusts require careful 
administration and management, particularly as the 
Medicaid beneficiary's situation changes, so as to not make 
a prohibited distribution during a relevant time. 

  
g. Administrative problem areas.  
 

It is not unusual for there to be occasional problems with 
administering special needs trusts – whether third party or 
self-settled. Generally the discussion here is applicable to 
either type trust, although the third party type will generally 
not be as exposed to the scope of government observation 
to the same extent as a self-settled trust. The material in this 
section should be considered first from the standpoint of the  
beneficiary’s situation exclusive of the trust, and should 
problems stem from questions pertaining to trust 
administration, analysis ought to focus on which type of trust 
is involved insofar as relevant. There may be an overlap of 
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issues, also. Problems which arise specifically in connection 
with the trust should be carefully viewed and considered 
with an eye to the POMS system, CMS and SSI regulations, 
and the Kentucky Administrative Regulations.  

 
i. Problem payments from trusts  
 

Even should a trust distribution be made which falls 
outside the realm of being regarded as a "special 
need" – i.e., the Trustee applies trust income or 
principal which is equivalent to ISM item or if the 
payment is a straight cash payment to the 
beneficiary, so long as it is not a regular or ongoing 
payment, the damage to the beneficiary should be 
fairly minimal. Typically the worst that happens when 
such a payment is made is that an SSI overpayment 
results which can be corrected through either 
reimbursement to the Social Security Administration 
(SSA) or reduction in benefit until the overpayment 
has been recaptured by the government.  

 
a) Effect on Medicaid of overpayment – where 

Medicaid is tied to SSI, by correcting the 
problem with the SSA – which is usually 
where it first comes up – the Medicaid 
consequences can be averted or minimized.  

 
Reports and audits – Special Needs 
planners need to be aware that when a trust 
is in administrative phase and the beneficiary 
is receiving SSI, the representative payee 
("RP") will get an annual report form which 
must be completed and returned to the SSA. 
Occasionally, incidental to the report, SSA 
will schedule an in-office audit, and require 
the RP to bring in the trust records showing 
distributions over a specified period of time. It 
is typically here that problem issues may 
arise. Usually, such issues are correctable 
on the spot with a simple repayment or 
adjustment.  

 
b) So long as the payment has been spent 

there should be little problem in terms of 
ongoing resource eligibility. However, if there 
is a cash payment and the beneficiary keeps 
the cash that could place the beneficiary 
above resource limits and be a more serious 
problem. The first issue – whether the 
beneficiary has occasionally received either 
actual or ISM income – is usually not a major 
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problem.11 Even accumulated cash – if 
corrected promptly – is not an eligibility 
problem which is insurmountable. 

  
ii. "External" income & SSA discontinuance notices  
 

Here the potential loss of benefits is triggered from 
sources other than trust payments.  In this area the 
RP typically is caught off guard and by surprise in 
learning of an impending termination of SSI.  
Generally the situation is more problematic than 
where the trust makes an occasional disqualifying 
payment.  Here an event occurs which generates a 
discontinuance notice from the SSA.  This may be 
based on an external event – i.e., the government 
becomes aware of something – independently 
altogether from the trust – that triggers a notice from 
the SSA to the RP which informs the RP that SSI is 
going to cease.  

 
Example #1: Retirement benefits. Let’s say Mrs. 
Linda Smith, mother of Mary Smith - her Down's 
Syndrome child – and who is Mary’s RP, retires. 
Linda begins drawing social security income. This 
normally will mean that Mary will then be entitled to a 
separate payment in her own right equal to half 
Linda’s benefit. Linda’s monthly benefit is $1,400 per 
month, and thus Mary’s amount is $700. Assume 
that this exceeds the SSI standard in that particular 
year. Since the SSA computers will note this, Linda 
– as Mary’s RP will get a discontinuance notice. 
Such notices are also mailed to Kentucky Medicaid 
since the SSI was the source of the Medicaid 
eligibility. 
  

iii. Employment of recipient.  
 

In some cases, the disabled individual is able to 
work, even though his or her earnings do not change 
his or her status as being "disabled" for purposes of 
the Social Security Act. Typical here is where the 
recipient works on a minimal scale – many 
communities have handicapped work programs 
which pay nominal compensation for work which is 
valued as much, if not more, for its social rather than 
fiscal benefit to the individual.   

 

                     
11

 Overpayments are normally resolvable through a monthly payback via a deduction of up to 10 
percent of the SSI benefit.  
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Example # 2.  Susan Baker – a Down's person – 
works twenty hours a week for a local printing 
company sealing boxes of books.  She earns $6 per 
hour gross, and is paid $240 bi-weekly. She thus 
has employment income of $480 per month. Under 
SSI regulations, her earned income will be counted 
against her SSI, but with some adjustments. The 
adjustments are as follows, and more particularly 
described in POMS SSI 00820.500.  Basically, from 
the earned income there are certain exclusions:  

 

 $65 monthly earned income disregard 

 ½ remaining monthly gross income disregard 

 Any portion of the general $20 monthly disregard 
not otherwise used 

 
Thus, of Susan’s earned income of $480, the 
exclusions would reduce it by $293 [$65 + $208 (½ 
415) + $20) to $187. This $187 then offsets SSI 
dollar for dollar.  

 
iv. Corrective action?   
 

Restoration of SSI will be dependent on the facts of 
the case.  In the case of Mary Smith, since she is 
entitled to $700 monthly benefits, she will lose her 
SSI if her income exceeds the standard. A possible 
solution may be available depending on whether the 
income is assignable to a trust: if it is a third party 
trust, that may not be possible;12 if it is a self-settled 
trust, it may be more amenable to assignment.  

 
a) Note: Where the benefits are government 

benefits such as social security, RR 
retirements, civil service annuity awards, 
assignment is not going to be possible. See 
POMS SI 1120.200(G)(c) 

 
b) Private pensions.   
 

May be assignable, but the problem here is 
whether there is a conflict between the self-
settled trust (see discussion, supra, on §4, 
page 56) versus the third party special needs 
trust provisions. Income which is irrevocably 
assigned to a "trust" is not thereafter 
considered  income of the beneficiary who 

                     
12

 For instance, certain government benefit payments which by right belong to the disabled 
individual may not be assigned to father’s trust.  
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assigned it under POMS SI 1120.200(G)(d) 
in case of a self-settled trust which qualifies 
for exclusion; in case of third party trusts 
under POMS SI 1120.201 it is not so clear. 
Further, as a practical matter it may be 
difficult for Mary Smith to assign to a trust 
created by her father her right, title, and 
interest in her pension.  

   
c) Reduction in employment hours.  
 

A cut back in hours worked may solve the 
problem, but one will have to be vigilant to 
assure that the situation remains under 
control over time.  

 
d) No solution?  
 

In some cases, SSI is simply going to be 
lost. Period.  In such a case, the practitioner 
may wish to be proactive and schedule a 
conference with the local Medicaid office, 
since Medicaid eligibility may nonetheless – 
and often will – be available even after it is 
de-coupled from SSI. Most DCBS offices will 
have a worker who handles SSI derivative 
cases who will be of help in sorting out the 
problem and working towards a solution.  

 
h. Drafting language.  
 

Trigger trusts can be adapted to a class of beneficiaries, 
including non-disabled beneficiaries, thus facilitating broadly 
permissible spray and sprinkle support distributions to some 
beneficiaries, while restricting distributions to others.  

 
i. Applications.  
 

A trigger provision is commonly utilized where a 
beneficiary does not at present have a life situation 
which requires the beneficiary's institutionalization or 
other long term care. In fact, at the time the plan is 
drawn, there may be no beneficiary suffering from a 
disability. However, in order to be responsive to 
circumstances which, by virtue of the passage of 
time, and a change in life situation, the need to 
address – through estate planning documents – the 
possibility of a future incapacity or disability can 
become compellingly important. 
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ii. Special needs provisions. 
 

a) Override provision.  
 

For the above reasons, an override provision 
in the trust document may be advisable. 
While override language is advisable in 
nearly any sort of trust, it is of significant 
value in cases of a SNT, third party or first 
party.  

 
b) Indirect distributions.  
 

Whether the trust is a pure special needs or 
trigger trust, certain provisions should be 
included to clarify this. For instance, one 
should include a proviso that any beneficiary 
who is eligible for public assistance benefits 
will not at that particular time receive a 
mandatory payment from the trust, and any 
benefits will generally be available only 
indirectly via payments to service providers 
or to the merchandiser for goods. Thus, 
distributions from a special needs trust 
should preferably be paid to third parties on 
behalf of the beneficiary and limited to those 
expenditures that – depending on the 
situation – cannot be considered to be, or 
converted to, food or shelter.  

 
c) Note.  
 

As mentioned earlier, in-kind and even 
indirectly paid support items may reduce SSI 
payments generally up to a maximum 
reduction in SSI by one-third. Again, it is 
suggested that one refer to the POMS for 
guidance.  In many situations, the one-third 
reduction is an acceptable trade off to being 
able to live in a comfortable home or 
apartment. 

 
iii. SSI eligibility ought not necessarily be the proverbial 

"tail that wags the dog," however!  
 

In certain instances, the Trustee should be given 
some latitude to venture beyond SSI-sensitive 
parameters. For instances, compulsory adherence 
to administering a million dollar trust in such a way 
as to preserve only a monthly $700 benefit for a 
beneficiary may be contrary to the grantor’s 
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intentions. Some handicapped children may be able 
to manage cash distributions from a trust.  Further, 
as stated occasional support disbursements may be 
unavoidable in a practical sense. 

  
i. Transfers that benefit both the third party transferor and the 

disabled individual.   
 

It has been mentioned earlier that there may come a 
situation where the third party wishes to transfer assets out 
of the third party’s name to the disabled individual or a trust 
for the disabled individual since such a transfer is exempt 
from Medicaid transfer penalties. For instance, the third 
party may be facing permanent institutionalization and/or 
long term care, and have assets which he or she wishes to 
protect. Both federal and state law are quite clear that in 
such cases anything which the third party transfers to or for 
the benefit of a disabled individual have a qualified 
exemption from triggering the normal transfer penalties 
which may, but for the exemption, result in delays in the 
third party’s eligibility for adult Medicaid vendor coverage.  

 
i. Direct transfers.  
 

Under 907 KAR 1:650, §§13 and 14, by 
incorporating by reference 42 USC  §1396p(c)(2)(B) 
or (C), Kentucky is following the federal law which 
mandates that transfers from a third party directly to 
the disabled child of the third party will not be 
penalized for purposes of considering the third party 
donor’s eligibility for Medicaid.  

 
ii. Transfers in trust.  
 

As compared with an outright transfer, the regulation 
also exempts transfers in trust for the disabled child. 
HOWEVER in such cases the trust must be a trust 
that complies with the self-settled trust rules as to 
the disabled person, viz., a 42 USC §1396p(d)(4): in 
other words, the trust must be a sole benefit trust 
which contains the payback provisions applicable to 
a self-settled trust.   
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NOTE: Where the disabled individual is the child of 
the third party transferor, the third party has an 
option – transferring the funds directly to the child, 
OR to a trust.  When the relationship of the disabled 
individual to the third party is NOT as the third 
party’s child, the trust is the only option. Thus, in the 
case of a grandchild, nephew, sibling, etc., the third 
party can avoid transfer penalties and benefit the 
disabled person. But in such a case the trust should 
be approached along the lines of a self-settled trust.   

 
3. Trust agreement vs. testamentary trust.  
 

OBRA '93 specifically sanctioned a third party testamentary trust for 
the benefit of a spouse.  A significant thrust of OBRA ’93 was with 
"lancing the trust dragon" – until the 1993 statute was passed, the 
use of trusts had developed in many states as vehicles that 
permitted individuals to set aside large amounts of assets in trust 
which they would have the ability to control, and which at the same 
time would be excludable for resource considerations for Medicaid 
eligibility purposes. Among other things, the 1993 Act sought to 
close that loophole, and created a sort of proscription list of 
situations in which the Medicaid applicant would be regarded as 
having created a trust under so-called "deemed grantor" rules. Now 
codified at 42 USC §1396p(d)(2), the law exempts trusts "created 
by will for a spouse."  

 
Query as to whether an inter-vivos trust agreement created by a 
third party for his or her spouse can provide supplemental support 
for a spousal beneficiary and come within the protection of the 
statute.  Does this mean that revocable trusts should be collapsed 
at death and poured over to a testamentary trust?  This author does 
not necessarily suggest going that far. Why cause your client’s 
estate to pass through probate when one of the purposes of a trust 
is to avoid probate? Prudence, however, would seem to lie in 
drafting to cover the bases and grant authority via specific powers 
given to the executor to create a testamentary trust and receive 
distribution from an inter vivos Trustee if the inter vivos trust were to 
be attacked by Medicaid, even if that means re-opening the estate, 
if necessary. Of course, the inter vivos trust should likewise confer 
on the Trustee the power to transfer assets into the testamentary 
trust.  
 
In cases where the trust beneficiary is not the spouse of the trust 
creator, either basis for creating the trust should not present 
problems.  This is because the "created by will" exception is an 
exception to the rule which would otherwise consider the spouse 
(whose spouse is presumably still living) as having created the 
trust. If the government is stingy and refuses to cover inter vivos 
trusts which come into effect after the death of the creator, perhaps 
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the most compelling argument is with the fact that the trust was not 
created for the purpose of gaining Medicaid eligibility of the Grantor 
at least in cases where the trust administration only becomes 
effective vis-à-vis upon condition of death of the Grantor which – 
presumably- was not for purposes of gaining Medicaid eligibility for 
a surviving spouse, or others.  

 
4. Third party "contingent" Medicaid trusts.  

 
a. Overview.  
 

Even the practitioner who does not practice in the area of 
elder law should equip himself or herself with a fundamental 
understanding of very basic asset protection drafting to 
stave off serious financial bloodletting which may arise 
years down the road from when the estate plan was 
created.  In other words, even if one’s client does not come 
to the attorney for the development of a plan to protect 
assets against exposure to long term care expenses, it may 
be considered among the attorney’s reasonable duty of 
competence to address the potential issue in any estate 
plan beyond a simple will, especially a plan which features 
trusts for a spouse or children. This is a fortiori when there is 
an established trust plan which directs that a credit shelter 
or other fairly normal mandatory pour over to the trust 
created upon death for a surviving spouse or disabled child.  

 
b. Review existing plans and form documents: tighten up the 

trusts.   
 

With some simple drafting, the practitioner can address the 
possibility that a surviving spouse may become 
institutionalized, or respond to the possibility that a child 
may become disabled. By preparing for such a situation, 
counsel may help his or her client significantly. Most notable 
are spousal plans, and plans involving handicapped 
children.  Now may be a good time to contact clients for plan 
updates.  

 
i. Suggested modifications.  
 

Override provisions may prove to be very useful, 
and should be tailored to the specifics of the case 
and the client’s most reasonably likely future 
scenario.  

 
Certain scenarios are foreseeable – a spouse has 
started to decline and is getting on in years, a child 
has MS which has not yet become crippling, but the 
progressive nature of the disease indicates the need 
for planning. 
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ii. Credit shelter and marital trusts.  
 

Many of our clients have established fairly typical  
estate plans which have emphasized estate tax 
savings trusts through the use of a combination of 
marital trusts and credit shelter trusts, commonly 
referred to as an "A/B" trust plan. The purpose is to 
divide assets at death into two shares, both of which 
will be exempt from estate tax at the death of the 
first spouse, and which will then provide an 
additional shelter from tax for a significant part of the 
trust funds from tax at the death of the surviving 
spouse. Counsel will have to realistically evaluate 
which is the greater risk to clients: the estate tax 
exposure, of the risk of depletion of trust funds at the 
rate of $100,000 per year.  

 

The federal estate tax is no longer the threat to the 
affluent middle class – even upper middle class – as 
it was twenty-five years ago. Long term care costs 
will become the basis for estate erosion and 
depletion of the next twenty years.  In this author’s 
experience, it is not unusual to review a clients' 
estate plan that was put in place prior to the 1997 
tax reform act when the estate tax exemption was 
$600,000.  With the increase in the exemption in 
2013 to $5.12 Million per person (or $10.24 for a 
married couple), with few exceptions, most of our 
clients’ estates do not begin to brush against this 
large a threshold.  In our experience, it is not 
unusual for a client to present documents of an 
existing estate plan containing pages and pages of 
tax sensitive language and formulae all of which is 
geared to producing estate tax savings, when all too 
often there is nothing to protect against long term 
health care exposure. When the husband dies, and 
leaves his $1 million estate into a credit shelter trust 
(net income to spouse with principal for spouse's 
health, maintenance and support) for his eighty year 
old widow with Alzheimer’s disease, the focus of the 
children will not be with the excellence of a plan 
which was drawn to safeguard against the now non-
existent threat of estate taxes, but rather with a 
steady erosion of $100,000 per year until depletion 
of the funds for long term care expenses which 
could have been avoided through proper drafting.  

  
iii. Many documents contain provisions which are 

useful only for property law professors, but lack what 
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clients need.  The client may have what she doesn't 
need, but fail to have what is most needed!    

 
Consider not only the shadow box above, but also 
realize that most all trust agreements have pages 
upon pages of paragraphs which speak to such 
"odds are you’ll be struck by lightning first" issues as 
rule against perpetuities concerns, generation-
skipping allocations even in estates well less than 
anything near the GST exemption, and the standard 
litany of forty-eight obtuse and often archaic 
elaborations of a Trustee’s powers. Standardized 
ghostwritten pre-packaged forms in impressive 
looking leather binders are rife with such language. 
In using such documents in one’s practice, one 
ought to be sure that the asset protection provisions 
are properly responsive to one’s client's situation, 
and do not run afoul of other provisions in the trust.  
The boilerplate spendthrift clause, which – though 
good in many respects as to third party beneficiaries 
– can raise irksome questions as to why counsel 
didn’t really think through the possible issue of long 
term care expense.  All those provisions which – 
yes, they may be helpful – are rarely relevant have 
become included de rigeur in all basic documents. 
How can we neglect to provide for the possibility of 
THE major estate decimation expense that 
demographers and health care professionals are 
telling us is now with us?  

  

a) What may be the most critical provision is 
often lacking: something to safeguard 
against the slow death of a trust….a 
provision that instructs the Trustee to simply 
take into account the availability of other 
sources of support, particularly for health 
care.  

 

b)  A simple – yet effective – resolution may call 
for modification to a credit shelter trusts so 
that the spouse is not automatically entitled 
to income should he or she require long term 
care and would otherwise be eligible for 
Medicaid. The override provision directs the 
Trustee to curtail such payments.  

 

c) Further, counsel may wish to check the 
principal encroachment clause in a credit 
shelter and even a marital trust. Give the 
Trustee discretion, but give it some guidance 
via the override paragraph. Permit 
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distributions from the credit shelter trust to 
other beneficiaries; from the marital trust 
such is not permissible under marital 
deduction rules; however the income 
requirement for QTIP trusts does not 
necessarily mean that the portfolio has to 
emphasize income, only that the spouse has 
the right to direct the Trustee to invest in 
income generating assets. Make sure that in 
practice that does not happen.  

 
d) Restrain mandatory distributions to 

beneficiaries who may, at the time, be under 
disability or incapacity.  Instead, employ at 
the least a typical "power in trust" clause to 
withhold the share during the disability, and 
address alternative arrangements for such a 
beneficiary via the override. 

 

e) Have Trust Protector provisions in all trusts.  
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SOCIAL SECURITY (SSI AND SSDI) 
Robert L. McClelland 

 
 
 
We know what Social Security is (although most of us don’t know its real name is Old 
Age, Survivors and Disability Insurance "OASDI")1 … Social Security is the federal 
program that, although it was not designed that way,2 is depended upon by nearly 
everyone in the program (and some not in the program) to fund their retirement years.  
When the program was designed in 1935, the life expectancy of the male was 58.1 
years; in 1972 that age was 67.4 years, and today male workers are expected to live 
76.2 years and females 81.1 years.3  Life expectancy is substantially longer and the 
numbers are not adding up the way we thought.  As a result, in 1983 Congress began to 
tamper with the age at which our benefits are to begin.4 
 
The following schedule applies today [but don’t get too comfy, we all know how 
dependable this is now] for those planning to retire within the next (very) few years. 
 
Birth year:   "Full Retirement Age" 
1937 and prior ………  65 
1938    65 and 2 months 
1939    65 and 4 months 
1940    65 and 6 months 
1941    65 and 8 months 
1942    65 and 10 months 
1943 – 1954   66 
1955    66 and 2 months 
1956    66 and 4 months 
1957    66 and 6 months 
1958    66 and 8 months 
1959    66 and 10 months 
1960 and later   67 
 
Choices can affect the actual time we begin our Social Security but here is a summary of 
some of the more important issues to consider:5 
 

                                                 
1
 42 U.S.C.§401 et seq. 

 
2
 "In fact, nearly two out of three retirees receive at least half of their income from Social 

Security."  Social Security in a Nutshell, Chapter 11. 
 
3
 http://www.infoplease.com/ipa/A0005148.html, a life expectancy table. Source: 

National Center for Health Statistics, National Vital Statistics Reports. Web: 

www.cdc.gov/nchs. 

 
4
 http://www.ssa.gov/pubs/ageincrease.htm 

 
5
 These issues presume that the client has not been disabled which brings in the disability 

consideration which allows a recipient to draw the Primary Insurance Amount (PIA) at the time of 
disability before their Full Retirement Age.  
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1)   We have to have paid into the SS trust fund in "Covered Employment"6 at least 
"forty quarters" of value to be eligible.7  A "quarter" is not truly a quarter of a year 
but an amount that, if calculated over a year, would be considered "four quarters" 
on the SS scale.  Currently one who earns $1,130 throughout one calendar year 
would qualify as having "four quarters."8     

 
2)   "Early" Social Security retirement benefits are available at age sixty-two for those 

who are eligible but the monthly payment is reduced because our respective 
available retirement "fund" was calculated from full retirement age, i.e. sixty-six 
years, and if not reduced, the numbers would not work.  Therefore the calculation 
for the reduction is:   

 
5/9ths of 1% per month for the first 36 months + 5/12 of 1% for 
each additional month thereafter.  

 
If one takes their Social Security before Full Retirement Age, any reduction is 
PERMANENT thereafter, except for annual COLA. 

 
3)  Until last year, one could take early SS at sixty-two, then "buy back in" later by 

reimbursement at sixty-five and basically use the payments as an interest free 
loan. Social Security got wise to this plan and ended it.  However, another benefit 
that few understand is that once a wage earner reaches full retirement age, say 
sixty-six, a younger spouse can access the spousal share as early as age sixty-
two, usually one half the Primary Insurance Amount of the wage earner.  [A 
spouse is entitled to one half of the living wage earner’s Primary Insurance 
Amount.]  It would be wise for the younger spouse, who has an employment 
record of his/her own, to take the spousal share at sixty-two then drop the 
spousal share and elect his/her own at full retirement or later.  Children under 
nineteen who are still in school can also receive a benefit equal to half the 
Primary Insurance Amount of the parent.9  Surviving children (under nineteen 
and a student unless disabled) are entitled to survivor’s benefits equal to 75 
percent of the PIA.  There is a Family Maximum, however. 

 
4)   On the other hand, I can wait to take my OASDI payments later than at my Full 

Retirement Age and the Primary Insurance Amount (PIA) will be adjusted higher 
about 8 percent each year I wait past my Full Retirement Age, until I am seventy-
one years of age, when withdrawal is mandatory. 

 
5)    Medicare starts at sixty-five regardless of when the worker starts her Social 

Security OASDI payments.  We start signing up for Medicare about two months 
before our sixty-fifth birthday.   

                                                 
6
 Some employment is not "covered." Federal employees hired before 1984 are not covered.  

Babysitting is covered but some part time college jobs, such as in the bookstore and fraternity 
houses, are not covered.  A minor child who works in your law office is not covered. 
 
7
 42 U.S.C. §414(a)(2). 

 
8
 http://www.ssa.gov/oact/cola/QC.html 

 
9
 Although this payment is divided among multiple children. 
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6)    Medicare "Part A" is automatic and is basically "major medical," while "Part B," 
which pays doctor bills and diagnostics, must be elected.  A premium (this year 
for the average person is $99.9010) is deducted from the monthly SS check 
unless elected to be paid quarterly when billed.  Medicare pays only about 80 
percent so it is wise to purchase a "supplement" insurance policy which pays the 
co-pay and deductible that Medicare does not pay. Although there are enrollment 
periods, Medicare supplement insurance should be purchased at the time one 
enrolls in Medicare. If not, unlike the new Affordable Care Act provisions 
mandate, there may be underwriting issues.  "Part C," now popularly known as 
"Medicare Advantage," is a managed care plan and can be elected in place of 
Part B and is often less expensive, but choice of physicians is limited.11  "Part D" 
is the pharmacy plan which, if not enrolled at the beginning, has a premium 
penalty increase of about 10 percent for each year one delays enrollment.  It is 
better to enroll in the least expensive plan than to wait on enrollment. 

 
7)   Each person should receive an annual "Personal Earnings and Benefit Estimate 

Statement" which summarizes what the individual can expect from the Social 
Security system.12 

 
8)    If the retired worker dies, the spouse is entitled to the full Primary Insurance 

Amount of the deceased retired worker if the spouse’s own PIA is less than the 
decedent’s PIA.  If the spouse remarries, unless he/she is over sixty years of 
age, that prior spouse’s benefit is lost.   

 
9)   A "divorced spouse" can also share in the benefit if the marriage lasted at least 

ten (10) years, even if the worker has not retired. If the "worker spouse" 
remarries, the benefit is available.  However, if the divorced spouse remarries, in 
most cases, she/he forfeits the right to claim on the ex-spouse.13  If more than 
one marriage, choose the larger amount. 

 
10)   Until recently, a client who had earnings after Full Retirement Age would have 

his/her check reduced. That rule has been limited to those who draw early 
retirement.14 Working after retirement and drawing Social Security Retirement 
funds is permitted within limits.  Working after beginning one’s early retirement 
benefit can cost a reduction in the monthly check, depending on the amount of 
income earned.15 The check of a worker who worked until at least Full 

                                                 
10

 http://ssa-custhelp.ssa.gov/app/answers/detail/a_id/1581/~/medicare-part-b-%28medical-
insurance%29-monthly-premium-for-2012 
 
11

 http://www.medicare.gov/Publications/Pubs/pdf/11219.pdf 
 
12

 http://www.socialsecurity.gov/mystatement/ for an on-line copy 
 
13

 A divorced spouse who is over sixty years of age can remarry and continue to collect from her 
ex-spouse.  
 
14

 42 U.S.C. §403. 
 
15

 An "early" retiree may earn $14,640 "provisional income" without affecting her check in 2012.  
However, earning beyond that amount will reduce $1.00 for each $2.00 earned.   
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Retirement Age and began withdrawals is not reduced. The measure only 
considers "retirement earnings," not annuities, interest, rental income and 
dividends. Once above the defined tiered income, SS benefits are taxed.  
Spousal income can cross the tier and cause taxation on SS benefits.16  
However, only a maximum of ½ of the benefit can be taxable. 

 
11) To calculate your client’s Primary Insurance Amount here is the formula:17 

 
Calculate your Average Monthly Earnings for the highest thirty-five years of 
employment then…(90% of the first $767) + 32% of the next $3,857) + (16% of 
everything above $4,624).  The total is the monthly check amount the first year at 
full retirement age.  

 
I. SOCIAL SECURITY DISABILITY INCOME ("SSDI") and MEDICARE 

COVERAGE 
 

Social Security Disability Income is effectively early Social Security payments 
when a qualified participant "cannot work because they have a medical condition 
that is expected to last at least one year or result in death."18  An application 
process with appeal rights is available through any Social Security office or 
online.19 A Social Security Disability Starter Kit is available online as well.20  The 
amount of the payment is equal to the amount the disabled individual would 
receive at Full Retirement Age.  However, unlike when the worker reaches Full 
Retirement Age, Medicare is not immediately available to the disabled individual.  
There is typically a delay of approximately two years after the award of SSDI 
before Medicare will begin.21 

 
II. SUPPLEMENTAL SECURITY INCOME ("SSI") 
 

SSI is not "Social Security." SSI is a benefit paid from the general fund Federal 
Budget, not the Social Security Trust Fund. Some elders did not pay into the 
Social Security trust fund or did not pay large amounts into the fund over their 
working years. Those individuals may be eligible for this supplemental income 
(SSI) due to age, blindness or other disability.  Older Social Security beneficiaries 
whose retirement benefits do not total equal to the SSI monthly benefit rate of 
$710 for individuals or $1,066 for couples. There is a Kentucky State Supplement 
which can be added by Social Security if the recipient is living in a personal care 

                                                 
16

 Id. 
 
17

 http://www.ssa.gov/pubs/10070.html 
 
18

 SSA, Pub. No. 05-10029, Disability Benefits, Aug. 2009. 
 
19

 http://www.ssa.gov/pgm/disability.htm 
 
20

 http://www.ssa.gov/disability/disability_starter_kits.htm 
 
21

 The delay is a twenty-four month period but there is usually an additional period of delay 
because of the application period for SSDI.  Generally a valid claim will result in a twenty-eight 
month period without benefits. COBRA coverage may cover at least eighteen months of this time 
but payments are made from the applicant's own funds.  
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home ($520), family care home ($172) or has a caretaker coming to the home 
paid by Medicaid ($62 individuals and $115 for couples) mandated by KRS 
205.245. 

 
Medicaid benefits attach automatically to any payment from SSI. Medicaid can 
be used to supplement Medicare coverage including payment of premiums for 
Medigap and Medicare Advantage coverage. 
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VA DISABILITY BENEFITS VS. VA PENSION BENEFITS 
Whitney M. Wilson 

 
 
 
I. THE DEPARTMENT OF VETERANS AFFAIRS 
 

The Department of Veterans' Affairs (the "VA") was created in 1930 by President 
Hoover.  It was not officially called the VA until 1989, with the enactment of 38 
USC §306. The VA has the third largest operating budget in the federal 
government, behind the Department of Defense and Social Security.   
 
The VA has one function, to provide benefits to veterans and their dependents.  
Benefits available through the VA are divided into three categories, each 
administered by its own department.  The first category is health benefits, such 
as medical insurance and medical care, operated by the Veterans Health 
Administration ("VHA").  The second category of benefits provided by the VA is 
burial and memorial benefits.  These benefits are overseen by the National 
Cemetery Administration ("NCA").   
 
The third category of benefits is basically all other benefits and services.  The 
Veterans Benefits Administration ("VBA") oversees a broad range of benefits, 
such as home loans, educational assistance, employment assistance, the G.I. 
Bill, disability benefits and low income benefits.  The VBA has a regional office in 
every state, called a Veterans Administration Regional Office ("VARO").  The one 
for Kentucky is located in Louisville. The VBA also has two intake sites in 
Kentucky, one at Ft. Campbell and one at Ft. Knox (from 
www.va.gov/directory/guide/state.asp?STATE=KY&dnum=3).  These materials 
will focus mainly on pension benefits, with some discussion about disability 
benefits and a few other benefits and laws. 

 
II. WHERE TO FIND THE LAW 

 
All benefits available to veterans can be found in Title 38 of the United States 
Code.  Title 38 is broken down into several parts.  Part II (§§1101-2413), called 
General Benefits, covers the disability and pension benefits these materials 
discuss. Specifically, Chapter 11 of Part II (§§1101-1163) covers Compensation 
for Service-Connected Disability or Death.  Chapter 13 of Part II (§§1301-1323) 
covers Dependency and Indemnity Compensation for Service-Connected 
Deaths.  Lastly, Chapter 15 (§§1501-1562) covers Pension for Non-Service-
Connected Disability or Death or for Service.   
  
The federal regulations implementing and interpreting Title 38 of the U.S. Code 
can be found in Title 38 of the Code of Federal Regulations.   
 
The VA's internal regulations can be found in the M21-1MR.  This is the VA's 
manual for adjudication of claims, similar to Kentucky Medicaid's POMS.  The VA 
has made the M21-1MR and its forms available online.  The M21-1MR is located 
online at the VA's Web Automated Reference Material System, or WARMS.  That 
website is: http://www.benefits.va.gov/warms/topics.asp.  This is a very good site, 
allowing you to perform a keyword search of the manual.  It also has links to VA 
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forms, including those discussed in Section X, and an archive of changes to the 
manual.  The direct website for VA forms is: www.va.gov/vaforms.   

 
III. VA BENEFITS 
 

A. Disability Benefits 
 
  1. For veterans – generally. 

 
Chapter 11 of Part II of Title 38 of the United States Code controls 
Compensation for Service-Connected Disability or Death 
("Disability Compensation"). Disability Compensation is money 
paid to a veteran for an injury, disease or condition sustained 
during, or aggravated by, active-duty service in the military.  The 
phrase "service-connected" comes from the requirement that the 
disability arise from the claimant's service in the military. 
  
Disability Compensation is also available for disabilities arising 
after a veteran's discharge from service, if the disability is 
considered related, or secondary, to a disability that occurred 
during service, or if the disability is presumed to be related to 
conditions experienced during active duty service.  For example, 
Vietnam veterans who later develop Type II diabetes are eligible 
for Disability Compensation because it is presumed that Type II 
diabetes results from exposure to Agent Orange. 
  
The amount paid to a veteran for a service-connected disability 
depends solely on a rating (in the form of a percentage from 0 
percent to 100 percent) for the disability.  The rating is determined 
using a schedule developed by the VA, called the Schedule for 
Rating Disabilities ("SRD"). This can be found at 38 CFR 4, 
Subpart B.    
 
The rating is assigned by a physician after performing a medical 
examination and reviewing all other pertinent records or evidence.  
Upon the filing of a claim for Disability Compensation, the VA will 
schedule an examination for the claimant at the nearest VA 
facility, but the claimant may also obtain an evaluation from a 
private physician. Each assigned rating correlates to a specific 
monthly benefit amount. 
  
If a claimant receives a rating for more than one disability, an 
overall percentage is calculated using the Combined Ratings 
Table.  It is important to note, a claimant cannot be compensated 
more than once for the same disability, but a single injury can 
result in multiple disabilities allowing for a combined rating.  Also, 
if a claimant suffers multiple disabilities to one extremity, the 
combined rating cannot exceed the rating that would have been 
assigned had the extremity been amputated at the level at which 
the disability is located. 
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Under the SRD, a rating of 100 percent means the veteran is 
totally disabled.  A claimant whose disability is assigned less than 
100 percent can still be found totally disabled if he/she is unable to 
secure or maintain a substantially gainful occupation as a result of 
the service-connected disability.  This is called Total Disability 
Individual Unemployability ("TDIU"). Generally speaking, the 
minimum disability rating with which a veteran generally can 
qualify for TDIU if the claimant has only one disability is 60 
percent.  If the veteran has more than one rated disability, the 
claimant must have a combined rating of at least 70 percent with 
one of the disabilities being rated at 40 percent or greater.  If 
neither of those conditions is met, the claimant can petition for 
TDUI. 
  
In addition to the Disability Compensation benefit, a veteran may 
also be eligible to receive a Special Monthly Compensation.  This 
extra monthly benefit is added to the Disability Compensation 
when the veteran requires the aid and attendance of another 
person, meaning when the veteran needs help performing 
activities of daily living, or when the veteran suffers certain 
disabilities, such as the loss of a hand or foot.  This Special 
Monthly Compensation is commonly referred to as "Aid & 
Attendance." 

 
2. For surviving dependents – generally. 

 
The disability benefit is also available to the surviving dependents 
(usually a surviving spouse) of a veteran.  This benefit, known as 
Disability Indemnity Compensation ("DIC") can be found in 
Chapter 13 of Part II of Title 38 of the United States Code.  DIC is 
money paid to the surviving spouse or child of a veteran who died 
while on active duty, active duty for training, or inactive duty for 
training.  DIC is also available for the surviving spouse or child of 
a veteran who died as a result of his/her service-connected 
disability. Lastly, under certain circumstances the surviving 
spouse or child of a veteran can receive DIC if the veteran died 
receiving Disability Compensation or could have received it. 
 
The Special Monthly Compensation can also be added to DIC if 
the surviving spouse or child is in need of aid and attendance from 
another person. 

 
3. Disability eligibility criteria. 

   
Eligibility for Disability Compensation requires that the veteran 
suffer from a service-connected disability.  Breaking it down, there 
are three separate eligibility criteria for a Disability Compensation 
claim: 1) service; 2) current disability; and 3) service connection.  
A claim for Disability Compensation can only be filed by a veteran.  
A surviving spouse, child or parent must file for DIC. 
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a. Service requirement. 
 

In order to file for Disability Compensation, the claimant 
must be a veteran. The definition of a veteran for this 
particular disability is a person who served in the active 
military, naval or air services, and who was discharged or 
released under conditions other than dishonorable. 38 
U.S.C. §101(2); 38 C.F.R. §3.1(d).  Active service means 
full-time service, other than active duty solely for training. 

 
b. Current disability requirement. 

 
Eligibility for Disability Compensation requires that the 
veteran be suffering from a current disability, or a disability 
that exists at the time the claim is filed.  The disability must 
be medically diagnosed. If the claimant was injured or 
became ill while in service, but that injury or illness no 
longer causes a disability, then the claim will be denied. 
 
A claimant must only prove that it is plausible that he/she 
suffers from a disability in order to file the claim.  The VA 
then has a duty to assist the veteran in developing the 
claim. It is this duty to assist that leads to the VA 
scheduling the claimant for a medical evaluation with a VA 
physician.  The physician assigns a rating for the current 
disability.   

 
c. Service-connection requirement. 

 
Proving the existence of a disability is not enough. The 
claimant must also prove the disability is related to an 
injury, illness or event which occurred during the claimant's 
service. Thus, the service-connection requirement has two 
parts, proving there was an injury, illness or event that 
occurred during the claimant's service, and proving a 
nexus, or relation, between the current disability and the 
injury, illness or event. 
 
i. In-service injury, illness or event. 

 
The claimant must prove there was a precipitating 
disease, injury or event which occurred during 
service. There must be evidence of this in the 
claimant's military records or medical records. If 
there is no such evidence, it is possible to prove the 
injury, illness or event through other means, such 
as through testimony from other members of the 
claimant's unit.   
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ii. Nexus.  
 

In order for a claim for Disability Compensation to 
be approved, the claimant must show a nexus 
between the current disability and the injury, illness 
or event that occurred during the veteran's military 
service. The nexus must be proven by a 
preponderance of the evidence. The nexus is 
proven by medical evidence or medical opinion that 
links the current disability to the in-service event, 
disease or illness. 

 
The VA has recognized that many veterans are 
suffering from chronic illnesses that are the result of 
conditions faced during service.  Therefore, the VA 
has a list of "Presumptive Conditions" that are 
automatically considered related to the claimant's 
service, even if the claimant did not have an illness, 
disease or injury.  For example, a Vietnam veteran 
who develops Type II diabetes is automatically 
eligible for Disability Compensation. Type II 
diabetes is presumed to be related to the veteran's 
exposure to Agent Orange. There are 
approximately fifty Presumptive Conditions 
recognized by the VA. 
 
Conversely, there are circumstances where, even if 
an injury, illness or event did occur during the 
claimant's service, the VA will determine there is no 
relation between the in-service event and the 
current disability. For example, if the current 
disability is the result of the claimant's willful 
misconduct, such as drug or alcohol abuse or 
smoking.  Also, if the claimant suffered from a 
disability prior to entering the service, the disability 
will not be found to be service-connected.  The 
claimant instead must prove the pre-existing 
disability was aggravated during the claimant's 
service. The VA does have a presumption of 
aggravation if the claimant's pre-existing disability 
was treated during his/her service, unless there is 
clear evidence to the contrary.1  Fortunately, the VA 
also has a presumption of soundness, meaning it is 
presumed that the veteran was in good health and 
not suffering from any pre-existing disabilities when 

                                                 
1
 38 U.S.C. §1153; 38 C.F.R. §3.306. 
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he/she entered the service, unless there is clear 
evidence to the contrary.2   
 
In addition to the Presumptive Conditions 
mentioned above, the VA has several other 
presumptions or doctrines to assist the claimant in 
proving a nexus between the injury or illness and 
the current disability.  One example is the Benefit of 
the Doubt Doctrine.  When the medical evidence or 
opinion states it is at least as likely as not that 
current disability is connected to the in-service 
injury, illness or disease, then the claimant receives 
the benefit of the doubt.  Also, if there are two 
conflicting medical opinions of equal weight and 
authority, from equal experts, the medical opinion 
favoring the claimant should be relied upon. 
 
If the VA determines the veteran suffers from a 
service-connected disability, benefits begin on the 
effective date.  Typically, the effective date is the 
date of the most recent claim filed for that disability.  
If the claim is filed within one year of the veteran's 
discharge, the effective date will be the discharge 
date. 

 
B. Pension 

 
1. For veterans – generally. 

 
Chapter 15 of Part II of Title 38 of the United States Code controls 
Pension for Non-Service-Connected Disability or Death or for 
Service. This Chapter includes the pension benefit available to 
veterans ("Pension") as well as the pension available to the 
surviving spouse or children of a veteran ("Death Pension").  
Death Pension is discussed later in these materials. 
 
The most recent, significant change in the law controlling VA 
pension benefits came in 1978, when Congress enacted the 
"Veterans' and Survivors' Pension Improvement Act."  Under this 
new law, eligibility for pension benefits depends on the total family 
income and net worth. With the passage of this new law, the 
pension benefit for veterans became known as the "Improved 
Pension."   
 
As the law stands today, the Improved Pension is broken into two 
categories, based on age and disability.  The first, found at 38 
U.S.C. §1521-1525, pays cash to wartime veterans with low 

                                                 
2
 38 U.S.C. §1111; 38 C.F.R. §30204(b). 

 



89 

 

income and low assets, regardless of age, who have a ratable 
disability or are permanently, totally occupationally disabled.  
There is no requirement that the disability be service-connected.  
The second, found at 38 U.S.C. §1513, pays the benefit to 
wartime veterans with low income and low assets who are sixty-
five or older, regardless of disability.   
 
The pension benefit includes a "Special Monthly Compensation" if 
the claimant is housebound or in need of regular aid and 
attendance by another.  These are known as the "Housebound 
Allowance" and the "Aid & Attendance Allowance."  A claimant 
cannot receive both allowances, only one.  Oftentimes, people will 
refer to the Pension benefit together with the Special Monthly 
Compensation as one benefit, such as the "Housebound Benefit" 
or the "Aid & Attendance Benefit." Generally speaking, when 
individuals advertise these benefits to the general public they 
typically refer to all VA pension benefits, both for veterans and 
their surviving spouse or children, collectively as "Aid & 
Attendance."   
 
The potential benefit payable to a claimant is called the Maximum 
Annual Pension Rate (MAPR).  Note the title, "MAPR."  This is the 
maximum amount that can be paid.  The benefit amount can 
always be less because the MAPR is offset by the claimant's 
excess income.  This is discussed in more detail later in the 
materials.  Also, the MAPR is the amount paid to the claimant 
annually.  Most often, people discuss the benefit in terms of a 
monthly benefit because the VA pays the benefit monthly.  This 
can cause confusion in calculating income, medical expenses 
and/or the benefit amount because oftentimes a dollar amount is 
confused for a monthly amount when it is an annual amount, or 
vice versa. 
 
Determining the appropriate MAPR depends on a few factors.  
First, you must use the correct category of MAPR.  There are two 
categories. The first category is for when the veteran is the 
claimant. The second is for when the surviving spouse or surviving 
dependent child of a veteran is the claimant.  Next, each set of 
MAPRs provides different benefit rates depending on whether the 
veteran is eligible for the pension benefit only, or if he/she is 
eligible for the Housebound Allowance or the Aid & Attendance 
Allowance.  Finally, the MAPR depends on how many dependents 
the veteran is responsible for.  The VA defines "dependent" as the 
spouse as well as certain children.   
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The 2013 MAPRs for a veteran are as follows: 
 

 MAPR MONTHLY 
RATE 

PENSION $12,465 $1,038 

          with 1 dependent* $16,324 $1,360 

HOUSEBOUND ALLOWANCE $15,233 $1,269 

          with 1 dependent*   $19,093 $1,591 

AID & ATTENDANCE ALLOWANCE $20,795 $1,732 

          with 1 dependent* $24,652 $2,054 

*each additional dependent $2,129 $177 

  
2. For surviving dependents – generally. 

 
Chapter 15 of Part II of Title 38 of the United States Code controls 
the pension benefits available to the surviving spouse or child of a 
wartime veteran ("Death Pension").  The Veterans' and Survivors' 
Pension Improvement Act enacted in 1978 included an extension 
of Death Pension benefits to a wartime veteran's surviving spouse 
or child ("Improved Death Pension"). The Death Pension for a 
surviving spouse is found at 38 U.S.C. §1541.  The Death Pension 
for a surviving dependent is found at 38 U.S.C. §1542.   
 
The VA has established an MAPR for Death Pension.  Again, note 
that this is the maximum amount that can be paid. The 2013 
MAPRs for the surviving spouse or dependent are as follows: 

 

 MAPR MONTHLY 
RATE 

DEATH PENSION $8,359 $696 

          with 1 dependent* $10,942 $911 

HOUSEBOUND ALLOWANCE $10,217 $851 

          with 1 dependent*   $12,796 $1,066 

AID & ATTENDANCE ALLOWANCE $13,362 $1,113 

          with 1 dependent* $15,940 $1,328 

*each additional dependent $2,129 $177 

 
3. Pension eligibility criteria. 

 
The VA pension benefits available to wartime veterans ("Pension") 
and their surviving spouses or dependents ("Death Pension") have 
a three-part qualification process.  These are: 1) a service 
requirement; 2) a disability requirement; and 3) a means test.  If 
the claimant is the veteran filing for Pension, the veteran, not the 
spouse or dependent child, is the claimant and must meet each 
requirement.  If the claimant is the surviving spouse or dependent 
child filing for Death Pension, the veteran's service must meet the 
service requirement, but the claimant must meet the disability 
requirement and the means test.   
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a. Service requirement.   
 

In order to meet the service requirement, the claimant must 
show that the veteran upon whose service the pension 
benefit is being sought served at least ninety continuous 
days of active duty, if the veteran entered the service prior 
to September 7, 1980.  If the veteran entered the service 
after September 7, 1980, he/she must have served at least 
twenty-four months of continuous active duty.  Service as a 
reservist does not count towards this requirement.  If the 
claimant, while serving as a reservist, was called up to 
active duty for the requisite number of consecutive days, 
then this requirement is met.3   
 
In addition to the ninety-day/twenty-four-month active duty 
rule, at least one day of that active duty service must have 
been during a designated "wartime" period, unless the 
veteran served in-country during a certain period of time 
leading up to the Vietnam War.  Due to the age of a typical 
client, elder law attorneys usually find that their clients 
have served during World War II, the Korean War, or the 
Vietnam War.  The periods of wartime can be found at 38 
C.F.R. §3.2.4  The most current version of 38 C.F.R. §3.2 
provides the following periods of war: 

 

 START DATE END DATE 

WORLD WAR II 12/7/1941 12/31/1946 

KOREAN WAR 6/27/1950 12/31/1955 

VIETNAM WAR 8/5/1964* 
*8/5/1961 if in-country 

5/7/1975 

PERSIAN GULF WAR 8/2/1990 Date to be 
prescribed by law 
or Presidential 
Proclamation 

 
Lastly, the veteran must have been discharged or released 
from active duty under circumstances other than 
dishonorable. The veteran's service information can be 
found on his/her discharge papers.  For those serving in 
the Korean War and later, the discharge papers are on a 
form called a DD-214.   

 
  

                                                 
3
 See 38 U.S.C. §1521(j); 38 C.F.R. §3.3(a)(3); VA Policy Manual M21-1MR, Part V, Subpart I, 

Chapter 1 (active duty requirements) (available at http://www.benefits.va.gov/warms/M21_ 
1MR5.asp). 
 
4
 See also VA Policy Manual M21-1MR, Part V, Subpart I, Chapter 1. 
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b. Disability requirement.   
 

A claimant must meet one of three levels of disability to be 
awarded a pension benefit. The highest disability level met 
determines the claimant's MAPR.  The first level is the 
base level for Pension/Death Pension. Once that initial 
disability level is met, the claimant can obtain the 
Housebound or Aid & Attendance Allowance by showing 
an additional level of disability.  
 
A claimant meets the disability requirement for the 
Pension/Death Pension once he/she reaches age sixty-
five.5  This is the typical case in an elder law practice.  A 
claimant under age sixty-five can still meet the disability 
requirement by obtaining a disability rating from the VA.  
For Pension/Death Pension eligibility, the disability must be 
rated at 60 percent or higher, or suffer from more than one 
disability with one condition rated at 40 percent or higher 
and all the disabilities combined rated at 70 percent or 
higher.  Alternatively, the under age sixty-five claimant can 
prove he/she is permanently, totally occupationally 
disabled.  A Social Security Disability determination is one 
way to prove this.6 

 
A claimant meets the disability level necessary to obtain 
the Housebound Allowance if he/she is substantially 
confined to their home or premises due to their disability.7  
The claimant does not have to be unable to leave the 
house at all, but rather unable to leave the house for the 
purpose of earning income.  The VA requires any claimant 
seeking the Housebound Allowance to give up driving. 
 
A claimant meets the disability level necessary to obtain 
the Aid & Attendance Allowance if he/she is in need of 
regular aid and attendance by another.  Being in need of 
regular aid and attendance by another means the claimant 
needs help from another person due to: 1) an inability to 
perform at least one activity of daily living; 2) incapacity 
which requires care or assistance on a regular basis; or 3) 
being bedridden.8  There are certain conditions that give 

                                                 
5
 See 38 U.S.C. §1513. 

 
6
 See 38 U.S.C. §1521(a); 38 C.F.R. §§4.16-4.17; VA Policy Manual M21-1MR, Part V, Subpart 

II, Chapter 1. 
 
7
 See 38 C.F.R. §3.351(d), (f); VA Policy Manual M21-1MR, Part V, Subpart II, Chapter 3. 

 
8
 38 C.F.R. §3.352; VA Policy Manual M21-1MR, Part V, Subpart II, Chapter 3. 
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rise to a presumption that the claimant needs aid and 
attendance, such as being legally blind or a paraplegic.   
 
Activities of daily living include dressing or undressing, 
keeping oneself clean and presentable, frequently needing 
prosthetic adjustment, feeding oneself, and toileting.  Aid 
and attendance can be presumed if the claimant resides in 
a skilled nursing facility.9  The claimant may be perfectly 
competent, but physical limitations, such as weakness, 
instability, or a physical handicap, prevent him/her from 
being able to perform these tasks. 
 
Incapacity requiring care or assistance on a regular basis 
is designed to cover mental incompetency, such as 
Alzheimer's or dementia.  Oftentimes, claimants suffering 
from a mental incapacity are physically able to care for 
themselves, but they do not remember to do so.  A 
claimant with dementia may be able to toilet, eat, cook, 
dress, but forgets to do so.  In these cases, the claimant 
needs a protective environment due to the incapacity. 
 
Breaking it down, in order to be eligible for one of the 
Special Monthly Compensation Allowances, a claimant 
must first meet the Pension/Death Pension disability 
requirement.  This means the claimant must be over age 
65, have the minimum disability rating from the VA, or be 
permanently, totally occupationally disabled.  Once one of 
those criteria is met, then the claimant must show the 
additional criteria of either being housebound or being in 
need of aid and attendance. Proving the need for 
assistance from another for either allowance is 
accomplished through statements and invoices from the 
claimant's physician and caregivers, as well as family 
members. 

 
c. Means test.   
 

VA pension claimants must have limited income and 
limited assets. Unlike Medicaid, the VA does not set a 
specific dollar amount limitation.  Instead, it has a general 
guideline of what "over-resourced" means and applies that 
guideline to the specific facts of each claim.  Thus, 
allowable income and asset levels vary among each 
claimant.   
 
The VA sets its own definition of income and asset.  This 
definition includes all household income and assets, 
meaning income and assets of the claimant, claimant's 

                                                 
9
 38 C.F.R. §3.351(c). 
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spouse and any dependent children residing in the home.  
Often asset protection planning is necessary for the 
claimant to meet the means test. 

 
i. Income requirement.   
 

To be eligible for a pension benefit, the claimant's 
household income must be less than the MAPR of 
the benefit sought.10 For example, looking at the 
MAPR table for a veteran provided in these 
materials, if a married veteran with no dependent 
children is applying for the Aid & Attendance 
Allowance, his/her income cannot be more than 
$24,648 per year. Breaking that down into a 
monthly average, the veteran's household income 
should average less than $2,054 per month.   

  
Fortunately, the VA uses the household 
unreimbursed medical expenses ("UMEs") of the 
claimant to reduce the claimant's gross household 
income.  Practically speaking, the VA's definition of 
income is gross household income minus 
household UMEs.  This means that, in order for a 
claimant to receive the maximum benefit (the 
MAPR), he/she must be using all of his/her gross 
household income to pay for household UMEs.  
Any income left over after paying medical expenses 
is called excess income.  If a claimant has excess 
income, the VA will reduce the MAPR of the benefit 
by the excess income.  If the excess income is less 
than the MAPR of the benefit sought, the claimant 
will receive a reduced benefit amount, equal to the 
amount of the MAPR reduced by the excess 
income.  If the excess income is more than the 
MAPR of the benefit sought, the claimant will 
receive $0.00 benefit. 

 
(a) Household income.   
 

Household income means income of the 
claimant and the claimant's dependent(s).  
Thus, if a claimant is married, the income of 
the claimant's spouse is included in the 
income calculation. If the claimant has a 
dependent child, that child's income is 
included in the income calculation.  Gross 
income means payments of any kind from 
any source, unless specifically exempted, 
before any tax deductions.  There are three 

                                                 
10

 See 38 U.S.C. §1521; 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 



95 

 

typical types of income.  Regularly recurring 
income is income paid at a regular amount 
on a regular schedule, such as social 
security benefits or pension income.  
Irregularly recurring income is income paid 
in irregular amounts or on an irregular 
schedule.  The most common example is 
interest income.  Non-recurring income is 
unexpected income, such as an inheritance 
or money received from a lawsuit.11 

 
Income exempt from inclusion in the gross 
income of a claimant includes public 
assistance benefits, both public and private.  
Also exempt are maintenance payments 
made to the claimant or to a third party on 
behalf of the claimant.  The most common 
example of this is children paying for a 
parent's nursing home, assisted living 
facility, or in-home care giver.  Insurance 
proceeds paid after a loss of the insured 
property is not counted as income.  Lastly, 
the profits from the sale of real or personal 
property are not counted as income.  
However, any interest or other profit earned 
in excess of the sales price is income.  A 
common example is promissory notes.  The 
principal payment on the note is not income, 
but any interest payment is income.12 

 
(b) Household UMEs.   
 

UMEs are regularly recurring medical 
expenses not paid by another source.  
These expenses are combined to obtain a 
gross UME amount.  Next, the VA applies a 
deductible, which is subtracted from the 
gross UME amount to obtain the net UME.  
This deductible is 5 percent of the Pension 
or Death Pension MAPR for a single 
claimant or a claimant with a dependent, 
whichever category the claimant falls under.  
For example, if a veteran with a spouse and 
no dependent children is applying for the 
Aid and Attendance Allowance, the 
deductible would be 5 percent of the 
Pension MAPR for a veteran with one 

                                                 
11

 See 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 
 
12

 See 38 C.F.R. §§3.272. 
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dependent.  Based on the MAPR table, this 
would be 5 percent of $16,324, which 
equals $816 per year.  That breaks down to 
a monthly deductible of $68 per year.13 
 
There are several categories of expenses 
that count as UMEs.  The cost of residing in 
a skilled nursing or assisted living facility, 
health insurance premiums (Medicare and 
Medicare supplemental insurance 
deductibles), medical and personal care 
supplies (diabetic and incontinence 
supplies), medical equipment (wheelchair/ 
walker, hearing aids, prosthetics, telephone/ 
teletype equipment, seeing eye dog), 
private caregiver costs, medications 
(prescription and over the counter), 
vitamins/supplements, travel/lodging (for out 
of state treatment), medical treatment or 
procedures, and final burial expenses 
(funeral, memorial, etc.). There are two keys 
to UMEs.  First, other than the cost of final 
burial expenses, the expense has to be 
regularly recurring. Second, the expense 
cannot be paid or reimbursed by another 
source.   
 
The most common UMEs reported are 
medical insurance premiums, private care-
giver costs, and assisted living or skilled 
nursing facility costs.  Prescription costs are 
also routinely reported as an UME on the 
application, but it is the VA's practice not to 
include them during the application process 
because doctors are always switching 
medications, doses, brands, etc. If the 
claimant is seeking the Pension/Death 
Pension or the Housebound Allowance, 
private caregiver costs can count as a UME, 
so long as the caregiver is licensed.  If the 
claimant is seeking the Aid & Attendance 
Allowance, private caregiver costs can 
count as a UME, even if the caregiver is not 
licensed.  Assisted living and skilled nursing 
facility costs count as UMEs.  If the claimant 
has assisted living costs, a physician must 
confirm the individual needs to be residing 
in that type of environment due to certain 

                                                 
13

 See 38 C.F.R. §§3.272(g); VA Policy Manual M21-1MR, Part V, Subpart I, Chapter 3, Section 
D. 
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care needs and the facility must confirm it is 
meeting those care needs.   

 
ii. Asset requirement.   
 

The VA defines net worth as all household real and 
personal property owned by the claimant, the 
claimant's spouse, and any dependent children 
residing in the home, except for the claimant's 
personal primary residence and personal effects 
suitable to the claimant's reasonable mode of life.  
This means that normal household objects and 
possessions are not included in a net worth 
determination. Likewise, motor vehicles used for 
family transportation are not included in 
determining net worth.  However, personal property 
that is owned primarily as an investment, for 
example, an antique automobile or coin collection, 
is included in determining net worth.14 

 
The basic issue in evaluating net worth is to 
determine whether or not the claimant's financial 
resources are sufficient to meet the claimant's 
basic needs without assistance from the VA.  VA's 
income-based programs are intended to give 
beneficiaries a minimum level of financial security. 
They are not intended to protect substantial assets 
or build up the beneficiary's estate for the benefit of 
heirs.  If a claimant's assets are sufficiently large 
that the claimant could live off these assets for a 
reasonable period of time the claim will be denied.15 
 
There is no specific dollar amount designated as 
excessive net worth.16 The rule is that an 
application shall be denied when the corpus of the 
estate of the claimant and claimant's spouse are 
such that, when considering annual income, it is 
reasonable that some part of the corpus will be 
consumed for the claimant's maintenance.17 The 
VA considers several factors in determining 
whether or not a claimant has excessive net worth.  
These include IVAP, family expenses, life 

                                                 
14

 See 38 C.F.R. §3.275; M21-1MR, Part V, Subpart III, Chapter 1, Section J(67)(b). 
 
15

 See 38 C.F.R. §§ 3.274, 3.275; M21-1MR, Part V, Subpart III, Chapter 1, Section J(67)(g). 
 
16

 M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(a). 
 
17

 38 CFR §3.274. 
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expectancy, health, and whether or not countable 
assets can easily be converted into cash.18 
 
Many people misstate this rule. Many people 
believe a claimant is allowed to have up to $80,000 
in assets and still qualify for benefits. The 
misunderstanding comes from a rule that if a 
claimant having more than $80,000 in assets 
applies for benefits and gets denied, the VA must 
complete a Corpus of Estate Decision (Form 21-
5427).19  In fact, a claimant can have any amount of 
assets, so long as they are likely to be dissipated 
by medical expenses over the remainder of the 
claimant's lifetime.   
 
To properly calculate a claimant's net worth, one 
must know which assets the VA counts in its 
determination of a claimant's net worth and which 
assets are exempt from inclusion in the 
determination.  Basically, any asset to which the 
claimant (or the claimant's spouse) has a right of 
ownership, including control and the right to receive 
income, are countable, unless specifically 
exempted by the VA.  That being said, the VA will 
exempt an otherwise countable asset if that asset 
cannot be converted to cash easily or without 
substantial hardship to the claimant.20 
 
Exempt assets include the primary residence and a 
reasonable amount of contiguous land, burial 
policies and plans, life insurance with no cash value 
(term insurance), and items of personal property.21  
Assets held in trust may or may not be countable, 
depending on the terms of the trust.   
 
Other than exempt assets, any asset in which the 
claimant (or the claimant's spouse or dependent 
child residing with the claimant) has not 
relinquished all the rights of ownership, including 
control and the right to receive income, is a 
countable asset.  Asset values are divided by the 
number of owners and only the portion owned by 
the claimant and the claimant's spouse is 

                                                 
18

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(a). 
 
19

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(c). 
 
20

 See M21-1MR, Part V, Subpart III, Chapter 1, Section (J)(70)(f). 
 
21

 See M21-1MR, Part V, Subpart III, Chapter 1, Section J (67), (71). 



99 

 

countable. One exception to this rule is if a 
dependent child's name is on the asset with the 
parent and that child resides with the parent.  In 
that case, the VA assumes the parent has control 
over the asset and counts that dependent child's 
portion against the claimant. 

 
Unlike Kentucky Medicaid, the VA includes 
retirement accounts, including qualified accounts 
such as IRAs and 401Ks, in a claimant's net worth.  
Also, the principal balance of a promissory note is 
included in a claimant's net worth.  The full value of 
the primary residence is included in the net worth 
calculation if it is generating income (being rented).  
The full value of any property held as a life estate is 
included as well.  To be clear the full value of the 
property, not just the value of the life estate, is 
countable.  Again, assets held in trust may or may 
not be countable, depending on the terms of the 
trust. 
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KENTUCKY MEDICAID: INTRO TO THE RULES, THE PROCESS, AND  
BASIC PLANNING 

Bernard M. Faller, Misty Clark Vantrease, and Kelly Gannott 
 

 
 
I. WHAT IS KENTUCKY MEDICAID? 
  

A. Background 
 

Medicaid is a joint federal-state program designed to provide health care 
to low income, aged or disabled persons.  It is considered an entitlement 
program.  An entitlement program is a means-tested public assistance 
program that allows a person to receive benefits if his circumstances, 
such as medical condition, income and assets, meet certain guidelines.  
The Medicaid headquarters can be reached at: 
 
  Kentucky Cabinet for Health and Family Services 
  Department for Medicaid Services 
  275 East Main St. 
  Frankfort, KY 40621 
 
The Kentucky Medicaid website can be found at: http://chfs.ky.gov/dms/. 
 
The Medicaid program was created in 1965 as part of Title XIX of the 
Social Security Act and has been modified, rewritten, amended, litigated 
and revised regularly over the past four-plus decades. 
   
Medicaid has two major categories of eligibility: the categorically needy, 
which includes SSI recipients, and the medically needy, which includes 
individuals who would be eligible for a government assistance program 
such as SSI, but whose income and resources exceed the eligibility limits.  
Nursing home residents are in the medically needy category. 
   
As of this writing, there are 284 nursing homes in Kentucky and a total of 
only 25,946 nursing home beds.  The nursing homes have an average 
occupancy rate of 91 percent and about 70 percent of nursing home 
residents are Medicaid eligible, having some or all of their expenses 
covered by Medicaid.  This means that on a typical day, 16,265 Kentucky 
nursing home residents are receiving Medicaid benefits.  There were 
885,000 people on Medicaid when the above statistics were compiled.1 
While the exact numbers vary depending on the year and whose statistics 
are used, only about 2 percent of all Medicaid recipients in Kentucky are 
nursing home residents.  Who are the other 98 percent of Medicaid 
recipients?  About 430,000 are children and another 330,000 are other 
adults who have found their way into the system.  The rest are a mix of 
non-nursing home elderly and others that are categorized differently by 
the Medicaid system.  Given Kentucky's population of 4,300,000 (2010), 

                                                
1
 www.statehealthfacts.org (from Kaiser Family). 
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the number of children and other adults on Medicaid is staggering, but not 
drastically different from many other states.  
 
In 2010, the Medicaid budget in Kentucky was $5.6 billion.  Of this 
amount, $836,000,000, or about 15 percent of the Medicaid budget, went 
to pay for nursing home care.  Kentucky pays about 30 percent of the 
above amounts, with the federal government paying the other 70 percent.   
   
The Medicaid program is continually modified at the federal and state 
levels through legislation, administrative regulations, local practice and 
undocumented changes in interpretation and enforcement of existing 
regulations. There are multiple agencies involved with Medicaid in 
Kentucky. The top of the pyramid is the Centers for Medicare and 
Medicaid Services (CMS), a federal agency, found at 
http://www.cms.hhs.gov/.  The highest level in Kentucky is the Cabinet for 
Health and Family Services (CHFS), which can be found on the Internet 
at http://chfs.ky.gov/default.htm. The operating division for Kentucky 
Medicaid is the Department for Medicaid Services, found at 
http://chfs.ky.gov/dms/default.htm. A second state agency, the 
Department for Community Based Services (DCBS), is also part of CHFS 
and is structurally parallel to the Department for Medicaid Services.  
DCBS is found at http://chfs.ky.gov/dcbs/default.htm. 
 
In Kentucky, the program is administered at the county level.  These local 
offices are run by the Department for Community Based Services 
(DCBS).  They contract with the Department for Medicaid Services (DMS, 
or Medicaid) to do the intake work on a Medicaid application.  So when 
you file a Medicaid application, you are not actually filing with “Medicaid;” 
you are filing with DCBS.  DCBS does the intake and makes many of the 
initial eligibility decisions, but some issues get sent to Frankfort for DMS 
review and some end up with CHFS for their review.  Issues sent to 
Frankfort will often take one to six months for a response, despite a 
claimed turnaround time of forty-eight hours for most matters.  
 
Each county office run by DCBS is required to follow the same state 
regulations.  Unfortunately, many of the county offices, especially the 
smaller ones, operate as local fiefdoms.  They are inconsistent on which 
state regulations they will ignore, make up their own rules, and can be 
punitive to the elderly, their families and their representatives. 
   
Dealing with the Kentucky Medicaid program is not science, and the 
same facts presented to different offices may generate different results.  
In dealing with local offices, it is important to know the rules, be respectful 
but persistent, and make liberal use of the appeals process.  

 
B. Medicaid Programs for the Aged, Blind, and Disabled   

 
A brief overview of Medicaid eligibility is available at: 
http://chfs.ky.gov/dms/mnfs.htm. There are basically two types of 
benefits: those provided in the home and those provided in the Nursing 
Home setting. 
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C. Home and Community Based Services  
 

For the elderly, the Kentucky Medicaid program has a Home and 
Community Based Services (HCBS) waiver program and an 
institutionalized care (IC) program. The HCBS program has financial 
requirements similar to the IC program and is designed to provide modest 
help to keep people on the cusp of nursing home care in the home a little 
longer. 
   
Available services for the HCBS program are limited around the state, but 
there is an effort being made at the administrative level to expand this 
portion of the Medicaid program.  The object is to shift some of the costs 
of elderly care from nursing homes, the highest-priced option, to home 
care, a lower-priced option.  Medicaid home care waiver services include 
personal care assistance, program coordination, homemaker services, 
respite care and case management. 
   
Most seniors in nursing homes are far too sick to be cared for at home.  
With the advent of assisted living, many older citizens first spend a period 
of time in assisted living and then transition into a nursing home when 
there is no other option.  In Kentucky, Medicaid does not provide any 
services to assisted living residents.  A few states have begun providing 
limited benefits to assisted living residents.  While such Medicaid 
assistance would allow more people to stay at the lower cost assisted 
living level, it is not clear that there would be any net cost savings to the 
state. 
   
Application for HCBS benefits is made at the local Medicaid office in the 
county where the applicant lives.  The process is similar to applying for 
Medicaid for a nursing home resident. You need a physician's letter 
stating that the applicant needs nursing home level of care and that 
without immediate home-based services, he would have to go into a 
nursing home.  In other words, there are currently no home-based 
support services until the wolf is actually at the door. 
   
This may change, as greater effort is expected to keep older infirm 
citizens at home longer.  Medicaid has only one objective: lower 
expenses.  Limited home care is less expensive than institutional care, 
but the challenge is to provide sufficient home care to reduce the covered 
nursing home population, while not turning the program into an in-home 
adult day care for the masses. 

 
D. Nursing Home Care 

 
Of the approximate 23,500 people in Kentucky in nursing homes on an 
average day, about 70 percent are Medicaid-eligible.  This means that 
Medicaid is paying some portion of the cost of their care, but rarely the 
entire cost. 
  
Medicaid in Kentucky pays about 60 percent of the cost of nursing home 
care for eligible residents; residents pay about 30 percent using their 
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assets and income; and, Medicare pays about 8 percent.  The remaining 
2 percent comes from long-term-care insurance and other sources. 

  
E. Medicaid Eligibility 

 
1. Who is eligible? 

   
A person may be eligible for Nursing Facility services if he or she: 

 
a. Is a U.S. Citizen, Qualified Alien who has been legally 

admitted and a permanent resident for at least five years, 
or Nonqualified Alien (see 8 U.S.C.§§1641(a), (b)); 

 
b. Is age sixty-five or over, blind (20/200) or disabled; 
 
c. Resides in a facility that participates in the Kentucky 

Medicaid Program and is placed in a Medicaid certified 
bed; 

 
d. Requires and meets the Nursing Facility Level of Care 

criteria, giving consideration to the medical diagnosis, age-
related dependencies, care needs, services and health 
personnel required to meet these needs, and feasibility of 
meeting the needs through alternative institutional or non-
institutional services; and 

 
e. Is income and resource-eligible.  See 907 KAR 1:011. 

 
Individuals who are not blind, disabled or over sixty-five do not 
qualify for Medicaid regardless of how poor or sick they are.  They 
may, however, qualify for other programs such as SSI, which may 
then automatically qualify them for Medicaid. 

   
2. The Level of Care requirement. 

   
Most nursing home residents meet the Level of Care requirement; 
otherwise, they would not be in a nursing home.  Essentially, they 
must need assistance with at least two Activities of Daily Living 
(ADLs). There are six defined ADLs: 

 
1.  Eating. 
2.  Walking. 
3. Bathing. 
4.  Dressing. 
5.  Toileting. 
6.  Transferring (i.e., bed to chair). 

   
The nursing home will initially assess the level of care required.  
Be advised that the state contracts with a separate entity, referred 
to as the Peer Review Organization (PRO), to certify that the 
individual does, in fact, meet level-of-care criteria. The final 
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decision regarding level of care is the decision of the PRO and not 
that of the nursing home or of the individual's physician.  The 
Level of Care definition above is a shorthand method of 
determining whether a resident is likely to meet the level of care 
necessary for Medicaid coverage.  The precise language is found 
in 907 KAR 1:022, §4.  Level of Care is an issue that rarely 
surfaces in the Medicaid eligibility process. 

 
3. The income requirement. 

   
As a practical matter, for nursing home Medicaid eligibility, if the 
resident's monthly income is less than the cost of monthly nursing 
home care, he or she is income-eligible.  As Medicaid is the payor 
of last resort, any other result would leave some nursing home 
residents who receive pensions but have no assets with no 
method of paying for care, despite having followed all of the rules. 
They would be penalized for having worked, building in another 
negative incentive to work.   See 907 KAR 1:640. 
  
Technically, however, if an applicant’s income is in excess of a 
designated amount, he or she is ineligible.  This situation can be 
remedied by the use of a Qualified Income Trust (QIT), also 
known as a Miller Trust.  
   
The Qualified Income Trust (QIT) is an irrevocable trust that has 
the specific purpose of diverting an applicant's income so he 
becomes technically income-eligible for Medicaid benefits.  It is an 
outgrowth of a Colorado case (Miller v. Ibarra, 746 F.Supp. 19, 31 
Soc. Sec. Rep. Serv. 372 (D. Colo. 1990)) that has been codified 
into law.  See 42 U.S.C. §1396p(d)(4)(B). 
   
If the applicant has income in excess of $2,130/month (2013), 
sufficient income should be put into the QIT to bring gross income 
below $2,130.  This number is three times the SSI poverty rate of 
$710/month and has a COLA every January in the neighborhood 
of 3 percent.  ($710 x 3 = $2,130) 
  
Do not attempt to draft your own QIT.  We have created a 
template that has worked so far in the Medicaid offices around the 
state with which we have worked and will provide it to you at no 
cost.  Just email misty@kyelder.law.com and request it. 

 
a. What is income for Medicaid purposes? 

   
Virtually all money received by the Medicaid applicant is 
income.  Do not mix up the concepts of taxable income 
with Medicaid income; they are distinct. 
   
Social Security (gross), pensions (gross), IRA distributions 
(both traditional and Roth), wages or self-employment 
income, annuity income (gross), rental income (net income 
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after expenses), interest, and dividends are included as 
income.  Also included are gifts, inheritances and irregular 
payments such as tobacco quotas and oil royalties.  All 
count as income in the month of receipt, and if not spent, 
as a resource beginning in the following month.  
   
Not counted as income (because they are actually 
conversions of resources from one type to another) are 
proceeds acquired by indebtedness of the applicant, such 
as equity loan proceeds, reverse mortgage payments and 
credit card cash advances.  But to the extent that these 
funds are not spent in the month received, they become 
countable resources in the following month.  Also not 
counted is an extensive list at the end of 907 KAR 1:640, 
consisting largely of items that you will almost never see, 
such as war reparations, victim's compensation fund 
distributions, disaster relief payments and the like. 
   
Current Medicaid policy is to count available credit lines on 
equity loans and reverse mortgages as available resources 
by calling them items that can be converted into cash.  
Borrowing money creates a liability, not an asset, but this 
nuance is lost on the Medicaid eligibility folks.  In addition 
to being technically incorrect, it is also mathematically 
incorrect.  If a nursing home resident owns a home that is 
worth $100,000, Medicaid will claim that he has $100,000 
of assets.  Fair enough.  If he then takes out a $60,000 
equity line (but does not actually use any of it), Medicaid 
will claim he has $160,000 of assets.  While the federal 
government can create money out of thin air, asking a 
dementia patient to do the same is a heavy lift. 

 
b. Treatment of income once on Medicaid – single applicant. 

 
Medicaid considers anyone who has never married or who 
is divorced or widowed to be a single applicant.  If both 
spouses are in a nursing home, each is considered 
single for Medicaid eligibility purposes.  
   
For a single applicant, all of his or her remaining income, 
after allowable deductions, is paid to the nursing home 
except for a monthly $40 personal needs allowance.  The 
single individual may receive deductions for verified health 
insurance premiums she pays, such as her Medicare Part 
B premium (the state may pay this premium for low-income 
individuals), Part D Rx, Medicare supplement policy, etc.  
Medicaid then pays the rest of the nursing home charges.  
 
No money may be used by the resident to maintain her 
home, pay life insurance premiums, take care of the cat or 
pay any other expenses.  Medicaid may – at its discretion 
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– grant an offset to pay prior unpaid medical or nursing 
home expenses in some cases.  This is commonly called a 
“deviation.”  

 

c. Treatment of income once on Medicaid – married 
applicant. 

 

The non-institutionalized spouse of a Medicaid applicant is 
known as a community spouse (CS).  The law is structured 
to provide some measure of economic protection to the 
community spouse.  The community spouse may keep all 
of her income.  In addition, to the extent that her income is 
less than $1,892 (gross), she may keep a portion of the 
institutionalized spouse's (IS) available income to bring her 
up to $1,892.  This is a 2012-2013 amount and is indexed 
every July 1st. (On 7/1/2013, this will rise to $1,938.75.)  
This is known as the Community Spouse Income 
Allowance (CSIA) and also known as the Minimum Monthly 
Maintenance Needs Allowance (MMMNA). 
 

Illustration:  If Mom is the CS and her only income is 
$700/month from Social Security, she keeps all of her 
income plus $1,192 of her husband's available income. 

 

Illustration: If Mom is the CS and her income is 
$3,000/month, she keeps all of her income but is not 
eligible to receive any of her husband's income. 

 

4. The resource requirement (assets). 
   

To be Medicaid-eligible for nursing home care, the applicant must 
have very limited economic resources – countable resources of no 
more than $2,000, a standard that has not changed since 1989.  
The relevant phrase is “countable resources.”  The eligibility rules 
vary in part for a single applicant versus a married applicant with a 
community spouse. 
   

In Medicaid speak, an asset is called a “resource.”  Resources are 
those assets that an individual or a couple owns and can apply, 
either directly or by sale or conversion, to meet basic needs of 
food, clothing and shelter.  Translation: resources are everything 
an applicant or his spouse owns or has a legal right to assert a 
claim upon.  This means that an inheritance is a resource (upon 
receipt) because the beneficiary’s or heir’s right to the asset 
matured upon the death of the testator.  Disclaiming is not an 
option because that would be the recipient making a gift of a 
resource that he has a right to receive.  Similarly, all assets in a 
Revocable Living Trust are available resources because the 
grantor (Medicaid applicant or spouse) has the right to demand 
the resource.  It does not matter if the asset was held before the 
marriage, if it is a lawsuit award, if it is an inheritance, or whose 
name it is in. 
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What is not a “resource?” Not much. As mentioned above, income 
is not a resource in the month of receipt.  To the extent income is 
not spent, it becomes a resource the following month.  Month is 
defined as calendar month.  
 
Having defined what resources an applicant has, the next inquiry 
is which of those assets are countable.  

 
a. Countable resources for a single Medicaid applicant. 

   
For a single applicant, assets that are countable resources 
consist of all bank accounts, CDs, savings bonds, 
individual stocks, brokerage accounts, mutual funds, real 
property, and life insurance cash values.  Most annuities 
are also available resources unless they meet the Deficit 
Reduction Act (DRA) definition of exempt resources.  
Unless you specifically purchase a DRA-compliant annuity, 
few annuities are exempt. 
   
On the other hand, all tax "qualified" retirement plans are 
exempt resources under Kentucky Medicaid regulations.  
This means that IRAs, Roth IRAs, pensions, 401Ks, 403bs 
and similar plans are exempt and do not count as available 
resources.  There is no requirement in federal tax law for 
any withdrawal on a traditional IRA prior to age 70½ and 
no withdrawal requirement at any age on a Roth IRA.  
Nonetheless, Medicaid requires some withdrawal from 
each plan if the Medicaid applicant is at least age 59½, 
and prefers the withdrawal to be made monthly.  
Therefore, make sure at least $10/month is being 
withdrawn from each plan if the individual is age 59½.  If 
the retirement account owner is over age 70½, make sure 
the monthly distributions at least equal the yearly RMD 
amount.  Also withdraw the equivalent of an RMD from all 
Roth IRAs.  These withdrawals now become income. 
   
A prepaid irrevocable funeral is also an exempt resource.  
If the money has been placed in a funeral trust, the trust 
must be irrevocable and no money can be returned to the 
family after the funeral.  If the funds were used to purchase 
a single-premium life insurance policy, the funeral home 
must be the irrevocable owner and beneficiary of the 
policy.  Again, no money can be returned to the family after 
the funeral.  Any prepaid funerals over $10,000 must be 
reviewed by DMS in Frankfort.  This is policy: There is no 
actual regulation.    
  
One car of any value is also excluded if available for 
transporting the resident for medical care.  It need not 
actually be used for medical care, but you will need to 
produce a letter from the resident's doctor at the facility 
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stating that the resident could use the vehicle to be 
transported for medical care.  

 
i. Medicaid treatment of the home and other real 

estate. 
   

For a single applicant, the home is excluded during 
the first six months of institutionalization under the 
theory of the resident's intent to return home.  It is 
not uncommon for a resident to have one or more 
short-term nursing home stays separated by 
months or years at home.  This six-month period is 
a rebuttable presumption, and the resident may get 
unlimited additional periods by completing a short 
letter stating his or her intent to return home.  While 
this may seem like a good idea, keep in mind that 
none of the resident's income can be used to 
maintain the house or pay the taxes while he or she 
is receiving Medicaid benefits.  Therefore, the 
family has to pay the bills to maintain the house, 
and that money may be lost when the house is 
eventually sold since all of the proceeds from the 
sale of the home must go into the bank account of 
the Medicaid recipient.  
  
Also keep in mind that most homeowner's 
insurance policies void coverage if the home is 
vacant for an extended period of time and the 
company was not notified in advance.  
  
Homestead rules are found in 907 KAR 1:645. 
   
Any other non-homestead real estate, including 
rental property, is considered an available resource 
in Kentucky.   

   
ii. Exceptions. 

   
There are some exceptions to the requirement that 
the home must be sold.  The home can be 
transferred to a disabled adult child, a caregiver 
child or a resident sibling with equity interest. 
   
The home may be transferred to a disabled adult 
child without incurring any transfer penalties, even 
if the child does not live in the home.  An adult child 
is disabled for Medicaid purposes if he or she 
meets the SSI definition of disability.2 This is the 

                                                
2
 See 42 U.S.C.A. §1382(C). 
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same as the Social Security definition.  Therefore, 
look for an adult child who is receiving Social 
Security Disability Income (SSDI).  Do not believe 
what you are told; get a copy of the Award Letter.   
 

Just because a home can be transferred to a 
disabled adult child does not mean it is a good 
idea.  Aside from putting any public benefits the 
child is receiving at risk, there may be drug, 
alcohol, gambling or mental problems that can be 
exacerbated by this sudden influx of assets.  There 
is a substantial human component included in the 
Medicaid eligibility equation.  
   

The home can also be transferred to a "caregiver 
child." A caregiver child is a child of the resident 
who has lived with the parent in the parent's home 
for at least two years immediately prior to 
institutionalization and who has provided care such 
that without that care, institutionalization would 
have been needed at least two years sooner.  Two 
letters from non-family members attesting to the 
above are required as proof, including one from the 
family physician.  This exception applies only while 
the parent is alive.  It is not available in an estate 
recovery situation. 
  
There is also a little-used exception allowing the 
home to be transferred to a sibling who lived there 
for at least one year immediately before the 
applicant was institutionalized and who has equity 
in the home.  I have seen it used only where sisters 
have been living together in the home for decades.  
Any amount of equity is sufficient, but make sure 
both names appear on the deed and the deed is 
recorded. 
  

WARNING – If the property is owned in a revocable 
living trust (RLT), it must be transferred to both 
parents before any transfer to exempt children.  
Kentucky is using a very literal interpretation of the 
law.  If the transfer is to be made to a disabled adult 
child, then a transfer from the parents’ trust to that 
child is not protected because trusts do not have 
children. 
 

Life estates in real property are also exempt 
resources.  So if Mom gifts or sells her home to her 
daughter and retains a life estate, the life estate is 
an exempt resource for eligibility purposes.  But 
remember two things:  1) the life estate is subject to 
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estate recovery at Mom’s death; and 2) the 
remainder interest Mom gave her daughter may 
create an eligibility problem since it is a gift, just like 
any other gift.  

 

b. Countable resources for a married Medicaid applicant. 
   

There are a number of protections built into the law to 
protect the Community Spouse (CS) from impoverishment.  
  

All of the assets that are exempt for a single Medicaid 
applicant are also exempt for a married couple.  In 
addition, the family home and all adjoining land are also 
exempt regardless of value, as long as the community 
spouse is not herself institutionalized, not just for six 
months as with a single.  Personal property such as 
furniture, clothing and family jewelry is exempt.  However, 
wandering off to the jewelry store and spending $25,000 
the day before a Medicaid application would not be viewed 
favorably.  Such jewelry would likely be classified as an 
investment, not personal property, and thus be a countable 
resource.  

     

 Community Spouse Resource Allowance (CSRA) 
 

The amount of countable resources that the 
Community Spouse (CS) is permitted to keep is 
called the Community Spouse Resource Allowance 
(CSRA).  She or he is allowed to keep half of the 
countable resources up to a maximum of $115,920 
(2013). This figure is determined when a “snapshot” 
is taken of the couple's resources.  This “snapshot” 
is called a Resource Assessment.  
  

Most states wait until an applicant has been 
institutionalized for at least thirty days to conduct a 
Resource Assessment.  But in Kentucky, you can – 
and should – do the Resource Assessment as soon 
as one spouse goes into the nursing home.  The 
spouse does not have to be in a Medicaid-certified 
bed or even in a facility that participates in 
Medicaid; he only has to be in a verifiable long-
term-care placement.  In most if not all other states, 
the snapshot date is thirty days after the start of 
institutionalization, regardless of when the family 
walks into the Medicaid office.  The snapshot date 
in Kentucky is when the family of the 
institutionalized person physically walks into the 
Medicaid office.  Most elderly couples have no idea 
that they are supposed to go to the Medicaid office 
for a Resource Assessment, and many wait years 
before doing so.  Some wait until all funds are 
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exhausted.  So when Dad applies for Medicaid or 
just dies, Mom is destitute. The law was specifically 
written to prevent this occurrence.  
  

It can get worse.  Some Medicaid offices will refuse 
to do a written Resource Assessment, despite the 
requirement to do so.  They tell the elderly spouse 
to spend half of her money and come back to the 
office.  Upon her return, the Medicaid office tells her 
that they will now need to do a Resource 
Assessment and she will have to spend half of her 
remaining money on her husband's care (which 
brings her down to one-fourth of the original 
countable assets instead of one-half.)  When she 
says she has already done that at their behest, she 
gets an innocent blank look.  "Do you have a 
written Resource Assessment?" When the answer 
is "no," the response is a sweet "too bad." A 
number of offices refuse to do a Resource 
Assessment at all.  Stand your ground.  Do not 
leave the Medicaid office until you have a 
written Resource Assessment, form PA-22, in 
your possession, signed by the caseworker. 
   

Kentucky also takes the unusual position that if a 
nursing home resident comes home for more than 
thirty days, a new Resource Assessment is 
required, which again cuts the community spouse’s 
remaining resources in half for the second time.  It 
discourages families from attempting to provide 
home care once a family member has entered a 
nursing home.   

 

II. DISQUALIFYING TRANSFERS 
   

As stated previously, to be eligible for Medicaid, an applicant must have 
countable resources of less than $2,000.  There are regulations that prevent a 
person from giving his or her money away on Monday and showing up on 
Tuesday to apply for Medicaid.  Such transfers are called "disqualifying transfers" 
because they will generate a period of Medicaid ineligibility, or disqualification. 
   
The penalty period begins to run only when a person has exhausted all of his 
assets and is otherwise eligible for benefits if not for having made the transfer.  
Note:  It is not the date the transfer was made that starts the penalty period 
running, but the date the applicant is "otherwise eligible" In practice, Kentucky 
requires an actual application to meet the "otherwise eligible" standard, although 
there is no such requirement in the federal or state law.  
   
Transfers or gifts made more than five years before a Medicaid application are 
outside the look-back period and not subject to Medicaid's review.  It is irrelevant 
if Medicaid is aware of these prior gifts.  Disclosure is not necessary.   
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"Transfers for less than fair market value" create a disqualification period, or 
period of time when Medicaid will not pay, equal to the amount of the transfer 
divided by the Transferred Resource Factor (TRF).  The TRF is $5,883/month 
(2013), or $193.42/day, and is supposed to equal the average cost of a nursing 
home in Kentucky.  The actual cost is over $8,000/month, with some facilities 
exceeding $10,000/month.  Note that in 2012, the TRF was $196.31/day.  
Kentucky has taken the position that the cost of nursing home care declined in 
2012, far from reality and our observations. 
  
Note that the period of ineligibility can be much longer than five years.  If Mom 
gifted $600,000 to Daughter and applied for Medicaid anytime within the next five 
years, she would be subject to a penalty of 102 months, or eight years and six 
months.  If, however, Mom applied for Medicaid after five years has passed, the 
Medicaid office will not look back past five years, and she would receive 
Medicaid if otherwise eligible. 
  
It is important to note that calling the gift a “loan” does not relieve the penalty.  
"Loaning" the money is regarded as gifting unless there is a signed legal note or 
loan document, a payment schedule, and proof that repayment has been made 
according to the schedule.  Kentucky’s position is that most family loans are 
actually gifts, and they are generally correct.  
 

Transferring ownership of the house (other than using the exceptions noted 
above) is subject to the same penalty as the transfer of any other resource.  
Adding another party to a deed is considered a transfer of resources to the extent 
of the transferred interest.  The value of the home is the Fair Market Value 
(FMV).  Kentucky accepts the tax-assessed value (PVA), prior to any homestead 
exemption, as FMV.3 If the home is worth less than the PVA value, it is prudent to 
get a detailed appraisal from a certified appraiser showing why the home is so 
valued.  This is mandatory for a sale to a related party, such as a resident's child 
or sibling, and is often requested for open-market sales.  It is helpful, but not 
required, to obtain an itemized cost estimate of the repairs necessary to bring the 
value of the home back up to the PVA number.  For farm property, the accepted 
value is the Fair Cash Value (FCV) listed on the tax assessment and not the 
lower agricultural value on which tax is actually paid.  

 

III. BASIC MEDICAID PLANNING 
 

A. What is Medicaid Planning? 
 

Medicaid planning is estate planning for the middle class.  2 percent of 
the nation's households have a net worth over $2,000,000.  We work for 
the other 98 percent.  Medicaid planning is the application of laws and 
regulations regarding Medicaid eligibility to keep an elderly spouse out of 
poverty or to allow a person who has worked his entire life, paid taxes, 
supported the Medicaid system, and played by the rules to pass on to the 
next generation at least a token amount of what he accumulated. 
   

                                                
3
 907 KAR 1:650(13)(b), §3(c). 
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Specifically, Medicaid planning is the navigation of federal law, 42 
U.S.C.A. §§1396 et seq., the enabling legislation, and state regulation 
that attempts to circumvent and nullify the intent of the federal law for 
budgetary reasons. 
   
It involves the interaction of countable resources and exempt resources, 
moving funds between the categories, the interplay between income and 
resources, and the timing between various actions, to arrange family 
finances so as to improve the chances of a better result while complying 
with all laws and regulations. 
   
Potential clients sometimes ask, “How do you hide the money” Nothing is 
hidden.  Medicaid could be sitting at the table for the initial interview, see 
all the assets and income, hear all of the client's concerns, follow all the 
money from beginning to end, and nothing would be different from what 
actually happens.  We disclose everything the law requires, which is 
generally everything. 

   
B. Pre-Nursing Home Medicaid Planning 

 
The sooner one begins planning, the greater the chance for a better 
result.  In the planning sections, we will cover some basic ideas.  The 
topic is complex and the regulations change regularly, as do the 
interpretations of existing regulations.  In addition, individual offices often 
reach different conclusions given the same facts.  It is best to work with 
someone who handles these matters on a regular basis.  It is also a good 
idea to focus your work on a few counties so you can get to know the 
local offices and their personnel, and they, in turn, can get to know you. 
   
Planning comes in two flavors: (1) planning for the single individual and 
(2) planning for a married couple.  A single individual is one who is not 
currently married.  A divorced or widowed person is single.  A legally 
separated person is still married.  A married individual is one who is 
married and whose spouse is not in a nursing home.  Where husband 
and wife are both in a nursing home, both are considered single for most 
Medicaid eligibility purposes; there is no community spouse so there is no 
community spouse income allowance or community spouse resource 
allowance, and the home is not exempt.  What follows applies to both 
singles and married couples. 
   
At times, the children are a greater danger to the parents than is the 
nursing home.  In your initial interview, be sure to ask about criminal 
convictions, bankruptcy and debt problems related to any of the children 
or their spouses.  You do not want to have someone with a felony 
conviction or a bankruptcy handle Mom’s or Dad's money.  Also be 
careful with dysfunctional families unless all or most of the players are in 
your office and cooperative.  If the children are to hold the funds, the 
transfer must be a completed gift to start the penalty period running.  
Make sure the children hold the money in an account that requires at 
least two signatures – not an account that allows two signatures but one 
that requires two signatures.  It is extremely rare for multiple children to 
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gang up on Mom and steal her money.  Dishonest children do not go to a 
lawyer to learn how to preserve Mom's money and then steal it, they just 
steal.  At times it is prudent, especially if there is only one child who is 
holding the money, to write a new will for this child.  The money should be 
held in a separate account, separate from the child or children’s other 
funds.  A separate bank is an even better idea.  Identify these funds in the 
new will so if the child dies, the money goes back to the parent.  It defeats 
the planning, but at least the parent's money does not vanish to the in-law 
and his or her next spouse. 
   
A safer route might be to hold the money in an irrevocable trust.  Read 
the trust section in 42 U.S.C.A. §1396p before setting up a trust.  If the 
trustee has any discretion to pay principal to the parent, the entire trust 
corpus will be considered an available resource.  If the trustee pays 
income to the parent, or has the discretion to do so, the income will be 
deemed available if the parent is in a nursing home.  Still, many parents 
want or need the income, so it is often prudent to have it available to 
them.  If the family home is placed into an irrevocable trust, the step-up in 
basis may be lost unless a carefully worded limited power of appointment 
is included to make the trust "defective" for tax purposes.  Explain this to 
your client, but do not let the tax tail wag the dog.  The objective is to 
save the property, not minimize taxes.  Taxes are secondary.  Estate 
planners, accountants, and financial professionals are totally tax-oriented 
and will voice objections to any action that potentially raises a tax liability.  
Explain the big picture to them.  Generally, they know little about 
Medicaid.  Medicaid thinking is often directly adverse to tax thinking. 

 
 
 
 
 
 
 
 
 
 

There is a large human element in Medicaid planning.  Keep the best 
interests of your client – the parent – in mind, not the best interests of the 
parent's money or children.  In addition to leaving the parent with his 
income, it is often wise to leave him with enough liquid cash to be 
comfortable.  The Depression generation is a frugal generation that is 
frightened about becoming destitute.  If Mom is healthy and has 
$350,000, it could all be put in a trust.  Mom might well agree because 
she thinks that it would make her kids happy, but she would be silently 
miserable.  Leave her with $100,000 to $125,000 in available assets.  The 
rest can be preserved.  She will never spend the money, but she will 
sleep much better knowing she has available cash.  Additionally, if she 
does not make it through five years of good health, there is enough 
money to pay for two years in a nursing home, accounting also for her 
income.  

Practice Tip:  Irrevocable Trusts must be sent to Frankfort for review 
and are targets in Medicaid’s quest to find or make up a reason to 
deny benefits.  Any irrevocable trust written and funded today will not 
be submitted to the Medicaid office for at least five years, as transfers 
into an irrevocable trust constitute a transfer for less than fair market 
value (gift).  It is hard to know what the Cabinet’s position on 
irrevocable trusts will be five or more years from now.  
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If Mom has less money or may not achieve five years before she needs a 

nursing home, you can gift the money to the children and then switch to 

one of the crisis planning options below if necessary. 

For a married couple, consider splitting their funds between them to be 
held in separate individual accounts, or in other words, no more joint 
accounts.  Next have their wills leave all of their assets to their children.  If 
one parent dies along the way, half the funds pass to the children with no 
Medicaid transfer of asset penalties.  A surviving spouse is entitled to 
one-third of the real property and half of the personal property of a 
spouse who died testate.  Medicaid is not currently pressing this issue, 
but if they do, then give the surviving spouse her statutory share.  This is 
still a much better outcome than if the surviving spouse received all of the 
assets.  The parents should also change the beneficiaries on their life 
insurance policies, pensions and IRAs to their children.  Take a close look 
at the needs of the surviving healthy parent before considering this step. 

  
Note: Read the following section even if you are not considering crisis 
planning, as some of the methods mentioned also work well if used long 
prior to a crisis. 

 
C. Post-Nursing Home Medicaid Planning – Crisis Planning 

 
I suggest that you read the entire pre- and post-nursing home planning 
sections before taking any action, as ideas in one area may be useful 
elsewhere. 
   
Crisis planning is when a person is already in the nursing home or is likely 
to enter one soon.  There are a host of tools available for Medicaid 
planning, depending on the level of resources and whether the person is 
married or single. 

 
1. Single – crisis planning. 

   
If substantial funds are available, consider gifting most of the 
funds, retaining enough to pay for five years of care.  Irrevocable 
trusts are available to hold the money until the parent dies.  
Depending on the language in the trust, the children may have to 
advance some funds and get repaid at the parent's death when 
the trust is terminated.  Medicaid reviews all trusts and looks for 
reasons to declare the funds as an available resource.  Therefore, 
there can be no path by which the money may go to the nursing 
home resident, his spouse, the couple’s creditors or either of the 
parents’ estates.  The trustee must have no discretion, under any 
circumstances, to give any principal back to the grantor.  Typical 
language giving rights of invasion for health, education, and well-
being must be totally deleted.  NO exceptions. 
 

See the Practice Tip above.  Irrevocable Trusts are a last resort 
tool due to the long period between creation and submission 
during a Medicaid application. 
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A better approach where a single parent has a large amount of 
money is to gift some of the money to one or more children, as 
discussed above.  For example, if mom has $600,000 of assets, 
including her home, leave her with $200,000 to $250,000 of 
assets and gift the balance.  If she needs a nursing home in a 
couple of years, she can afford to pay for most or all of it using her 
money and her income.  Once five years has passed and her 
funds have been exhausted (including selling the house), she will 
be Medicaid-eligible and the gifted funds will have been 
preserved.  Also, she will feel secure, as she will still have money 
in the bank and not feel beholden to her children for spending 
money.  If her health takes a turn for the worse shortly after the 
funds have been gifted, the children might have to return some of 
the funds to mom.  Remember, nursing home bills are ALWAYS 
paid out of mom’s money, never directly from the gifted funds.  
The gifted funds should be held in a money market account.  No 
investments and no annuities, no matter what the bank tells you.  
The object for the gifted funds is protection of the assets, not 
growth or even income. 

 
Follow this simple route if Mom has a modest home and a limited 
amount of money: 
 
Assume Mom has a home worth $100,000, another $90,000 of 
cash and an income of $1,200/month. 
   
Step 1 – Have Mom gift all of her money to her children. 
   
Step 2 – Have Mom apply for Medicaid.  Her application will be 
denied because of the gift (this is part of the plan) but, importantly, 
she is otherwise eligible except for having made the gift, as her 
countable assets are under $2,000.  Remember, her home is 
exempt at this point.  If the transferred resource factor were 
$5,000, we would have a penalty period of eighteen months 
($90,000 / $5,000 = eighteen months).  So the five-year clock has 
started to run.  Once the penalty clock starts, nothing can stop it.  
Even if Mom leaves the nursing home, the clock keeps running. 
   
Step 3 – Have Mom sell her home and put the $100,000 or so into 
her bank account.  If the nursing home costs $7,000/month, 
eighteen months costs $126,000.  Mom's income over eighteen 
months of about $21,000 added to her $100,000 from the sale of 
her home pays for most of the nursing home.  The children should 
pay the balance from “their” (the gifted) $90,000.  
 
Step 4 – In month nineteen, Mom applies for Medicaid again, 
which should be approved because the penalty has expired and 
Mom now has less than $2,000.  The children still have a supply 
of cash to use for any of Mom's needs not covered by Medicaid, 
and Mom has left something to her children from her and Dad's 
lifetime of work and paying taxes. 
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a. Annuity idea. 
   

Be careful with annuities.  Most do not meet the definition 
of a Medicaid-qualifying annuity. 
   
Annuities that are actuarially sound are permitted, provided 
the State is named as the first beneficiary, the annuity is 
irrevocable, is non-assignable and pays out in substantially 
equally installments.  Kentucky regulation mentions the 
word "substantially" but the DRA leaves that word out.  An 
annuity with equal monthly payments would be a wiser 
choice.  The State must be named second beneficiary if 
there is a community spouse or minor or disabled child. 
   
An annuity is actuarially sound if it pays out all income and 
principal during the lifetime of the annuitant.  Use 
Medicaid's life expectancy table (not the IRS table) to 
determine the life expectancy of the annuitant.  If life 
expectancy is twelve years, the annuity must pay out in 
144 months or less.  No lifetime with period certain is 
allowed. 
  
Let us assume Mom has $120,000.  Approximately half 
can be used to buy an annuity.  The exact amount can be 
calculated using a little algebra.  The factors are the total 
assets, the monthly income and the monthly cost of care.  
An annuity salesman in this line of work can do the 
calculation.  Typically, about half the money is usually a 
close estimate. 
   
Step 1 – Gift about half the money to the kids. 
   
Step 2 – Using the remaining money, have Mom buy an 
immediate Medicaid-qualifying annuity that pays out over 
the penalty period created by the gift.  So if the $60,000 
gift to the children generates a ten-month penalty, the 
annuity should pay out over about ten months.  Note: It is 
important that the monthly payout plus Mom's income be 
less than the nursing home cost of care (before nursing 
home extras are added).  If her total income is more than 
the cost of care, she will not be “otherwise eligible” 
because she has enough income to pay for her care and 
does not need Medicaid.  Therefore the penalty period is 
never triggered. 
   
Step 3 – Apply for Medicaid.  The application will be 
denied and a ten-month penalty will be assessed based 
upon the gift.  The purchase of the annuity converts a 
resource into a stream of income and is specifically 
permitted under the DRA and Kentucky regulations.  
During the penalty period, Mom pays for part of her nursing 
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home care with her annuity income and her other income, 
and the children pay the balance out of the gifted $60,000.   
Step 4 – Apply for Medicaid again after the penalty period 
has expired.  The children now have money to use for any 
of Mom's needs not covered by the nursing home and 
Mom has left something for her children from her and 
Dad's lifetime of work and paying taxes. 
   
Several states have tried to outlaw annuities despite the 
clear language in the DRA of 2005 outlining safe harbor 
rules, but have lost.  See James ex rel. James v. Richman, 
465 F.Supp.2d 395 (M.D. Pa. 2006), aff'd, 547 F.3d 214 
(3d Cir. 2008) and Weatherbee ex rel. Vecchio v. Richman, 
595 F.Supp.2d 607 (W.D. Pa. 2009), order aff'd, 351 Fed. 
Appx. 786 (3d Cir. 2009).  
 
In late December 2011, the United States Department of 
Health and Human Services filed an Amicus Brief in the 
case of Lopes v. Starkowski, 2010 WL 3210793 (D. Conn. 
Aug. 12, 2010), stating that a DRA-compliant annuity is not 
a countable resource.  In its nineteen-page response, HHS 
came down firmly on the side of the Medicaid applicant 
stating in part, "there is nothing on its face suspicious, 
illegal, or otherwise contrary to the policy expressed in the 
Medicaid provisions of the Social Security Act in treating 
an irrevocable and non-assignable annuity as the 
community spouse's income rather than a resource 
attributable to the couple" Commenting on the policy 
implications of a decision in favor of the community 
spouse, the agency notes that while Medicaid will 
undoubtedly pay more, this result is consistent with 
provisions of Medicaid statutes designed to protect 
community spouses from impoverishment. HHS concludes 
that "if the [Second Circuit] determines that Mrs. Lopes' 
annuity is non-assignable, the district court's decision 
should be affirmed" Given this acknowledgment by a 
federal agency, it will now be even more difficult for a state 
to count a DRA-compliant annuity as an available 
resource. 

 
b. Gift and return – curing the penalty. 

   
Federal law has always allowed, in fact encouraged, any 
transfers for less than fair market value (gifts) to be 
returned.  If returned, gifts are treated as if they never 
occurred and the penalty period is recalculated based 
upon the net remaining gift. 
   
This method requires meticulous record keeping.    
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2. Married couple crisis planning. 
   

All of the above techniques for singles also work for married 
couples, but there are some areas to note. 
   
Get a resource assessment as soon as possible after the resident 
enters the nursing home, so the community spouse (CS) can 
protect half of the countable resources.  Once the written resource 
assessment is in your hands (and make sure it is physically in 
your hands), the community spouse should buy two irrevocable 
funeral contracts.  Keep in mind that if the amounts are under 
$10,000 each, the caseworker does not have to send the funeral 
information to Frankfort for review.  Medicaid will want to see an 
itemization of services purchased.  If the funeral home is keeping 
the purchaser's funds on deposit until such time as the funds are 
needed, Medicaid wants a completed Irrevocable Funeral Trust 
Agreement or, if the funeral home sold a life insurance policy that 
will pay out when the services are needed, they want to see that 
ownership of the policy(s) has been irrevocably assigned to the 
funeral home.  Technically, the contracts (Irrevocable Funeral 
Trust Agreements) must have been dated within thirty days of the 
Medicaid application.  This is because the Irrevocable Funeral 
Trust Agreement is only irrevocable for thirty days (this is 
described in paragraph two of the one-page Irrevocable Funeral 
Trust Agreement form).  If it becomes an issue, go back to the 
funeral home and have them sign and date another Irrevocable 
Funeral Trust Agreement. 
   
Now is a good time to have the CS get rid of the old clunker she 
has been driving and buy a new or good used car, with modern 
safety features, using part of the money that needs to be spent 
down.  This is money that would be lost to the nursing home 
anyway, and folks in this position are often driving old cars with 
few safety features.  It is better and safer to put the CS in a 
modern car now.  It might even end up keeping her out of a 
nursing home (or the grave) should she be involved in an 
accident.  While there is no limit on the amount that can be spent 
on this car, stay focused on the type of car needed, not on the 
money.  Remember the human aspect. 
   
Also, does the CS need any new appliances, yard work, 
landscaping, home repairs or furnishings?  Remember, the CS is 
paying the nursing home until all excess resources have been 
spent down – but there is no requirement that any of the 
resources, much less all the excess resources, be spent at the 
nursing home.  Stress that any repairs or upgrades must be made 
on her home.  A new wide-screen TV “stored” at her daughter's 
home is not going to fly. 
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a. Annuity planning. 
 

Get a resource assessment.  Then transfer all of the 
couple’s assets to the community spouse.  Immediately 
buy a Medicaid-qualifying annuity with the assets in excess 
of the resource allowance. 
   
As of 2013, the resource assessment would protect 
$115,920 for the community spouse and $2,000 for the 
institutionalized spouse.  A couple with a home and 
$250,000 in countable resources would have $132,080 in 
excess resources.  A mistake people often make is that, 
using this example, the community spouse may think that 
as soon as she spends down $132,080, her spouse is 
resource-eligible.  But because both spouses have 
continuing monthly income, they will effectively have to 
spend more than $132,080 before the institutionalized 
spouse is resource-eligible.  In this example, they should 
think of the total amount protected for both of them, 
$117,920, as their "target" ($115,920 + $2,000 = 
$117,920.)  As soon as they can substantiate that 
combined countable resources do not exceed $117,920, 
the institutionalized spouse is resource-eligible.  At the 
point of initial eligibility, it does not matter in whose name 
the money is titled, only that the total assets of the 
husband and wife is what is being measured.  And 
because of continuing monthly income, the longer it takes 
them to spend down to their target, the more they will 
spend on the nursing home.  Buy two irrevocable funerals 
and a new or good used car.  Let us say the funerals plus 
the car cost $45,000.  This leaves about $87,080 in 
"excess resources" The CS now buys an annuity for about 
$90,000.  His spouse is the first beneficiary and the State 
is the contingent beneficiary.  The kids could be named as 
the third beneficiary. 
   
Mom will get the monthly income from the annuity along 
with her regular income.  She probably will lose the 
community spouse income allowance, if indeed she ever 
had it, because her income is too high.  This planning 
technique works well if Mom's income is not too low.  If the 
income from the annuity just replaces her CSIA, then little 
has been accomplished, at least on the surface.  But if Dad 
has a short life expectancy and his pension does not pass 
on to Mom at his death, this solution will give Mom a much 
higher income after Dad is gone.  It is a non-Medicaid twist 
but may go a long way to insure Mom's long-term fiscal 
survival. 
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b. Divorce. 
 

Divorce is not a popular topic among this generation and it 
needs to be approached with care, but it is an option.  It is 
more acceptable for couples with late-life marriages than 
for couples who have been married for decades.  Think 
equitable distribution.  If a couple has $500,000, the CSRA 
is only $115,920.  A divorce should provide each spouse 
with $250,000.  People are allowed to get divorced, and 
there is nothing Medicaid can say as long as there was full 
disclosure to the court and equitable distribution of the 
assets.  As a practical matter, in a case like this, there will 
be so many years between the divorce and the Medicaid 
application that the issue of the divorce agreement might 
never come up. 
   
Avoid being piggy.  A divorce that gives the healthy spouse 
$450,000 and the future Medicaid applicant spouse only 
$50,000 could conceivably be challenged by Medicaid.  
There are so few divorces in this age group that Medicaid 
has probably never considered this area.  Nevertheless, 
stick with reasonable divorce agreements. 
   
Prenuptial agreements are not honored by Medicaid 
because they are private contracts.  Courts, however, do 
honor these agreements.  So an agreement that is of no 
value in a Medicaid eligibility context may still be valuable if 
run through the divorce court instead. 

 
IV. CONCLUSION 
 

In the future, the funding of nursing homes is likely to change.  Nowhere in our 
society do we face an expense that can easily wipe out one's entire life's work.  
Most people have health insurance, liability insurance, fire insurance and life 
insurance, either directly or through Social Security survivorship benefits.  
Nursing home insurance, also known as Long Term Care Insurance, is unknown 
to most people and has become very difficult to obtain unless you are in pristine 
health.  When the Baby Boom generation starts to hit nursing homes in large 
numbers in about ten years, pressure will mount on the government to find 
another source of funding.  Look for Medicare Part E – Long Term Care Benefits, 
to be born.  A one-percent payroll tax may do the job.  In return, people will get to 
keep their hard-earned assets and get to pass them on to the next generation 
without having to do the Medicaid shuffle.  By taking some financial pressure off 
Medicaid, and to a lesser extent, Medicare, it will permit these two systems to 
use these dollars to cover traditional health care costs. 
 
Until that option, or another relief mechanism, emerges, we will have Medicaid 
planning.  Medicaid planning is not a part-time proposition.  It requires keeping 
close watch over the ever-changing regulations and dealing with the inconsistent 
application of the rules at the local offices.  It is no different from reducing 
government revenue by putting money into a pension or IRA, buying rental 
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property and using the available tax deductions, depreciating machinery or doing 
traditional estate planning for the wealthy.  It is estate planning for the middle 
class, the working people who are the core of our country.  Not only is Medicaid 
planning needed by clients, but it is a highly rewarding practice for attorneys.  
That is a desirable combination not shared by all areas of law, and is bound to 
drive interest in the area among Kentucky attorneys.  
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KENTUCKY MEDICAID – AN INTRO TO THE RULES, THE PROCESS,  
AND BASIC PLANNING 

Misty Clark Vantrease, Bernard M. Faller and Kelly Gannott 

 
 

 

Medicaid

• Medicaid is a needs-based joint federal-
state program of medical assistance for 
individuals who are aged, blind, or disabled
or who are members of families with 
dependent children

• Aged means 65 years of age or older

• Disabled – Social Security definition –
Inability to do any substantial gainful activity 
– 20 C.F.R. 416.905

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid

• Medicaid is called “the payor of last 
resort”

• Medicaid rules differ from state to state

• The rules also change without warning, 
and are not always published

• Interacting with the Medicaid system is 
challenging and requires attention to 
detail, accurate information and patience

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________

__________________________ 

__________________________ 
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Kentucky Medicaid Coverage

• To qualify for Medicaid a Resident needs 

to meet the following criteria:

–Have been in an institution for 30 days or 

longer (hospital or skilled care facility)

–Be in a nursing home (not assisted living)

–Be in a Medicaid bed

–Need skilled or intermediate nursing care

–Meet Medicaid’s financial criteria

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Skilled Nursing Facility

• To be Medicaid-

eligible, you must be 

receiving skilled- or 

intermediate-level 

nursing care.  In KY, 

you need to be 

unable to do two of 

the six activities of 

daily living.

1. Eating

2. Walking

3. Bathing

4. Dressing

5. Toileting

6. Transferring (i.e., bed 

to chair)

 

__________________________ 

__________________________ 

__________________________

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Level of Care

• The technical definition for Level of Care 

required for Medicaid eligibility is found at:  

907 KAR 1:022, Section 4

• This can be found at:

http://www.lrc.state.ky.us/kar/907/001/022.htm 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Medicaid’s Financial Requirements

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Income Rules

• Technically, if the nursing home resident’s 

gross income is over $2,130/month, he is 

not eligible for Medicaid.  (Federal SSI rate of 

$710 x 3 = $2,130)

• Practically, income above $2,130 is placed 

in a Qualified Income Trust and they are 

then eligible.  Bottom line – if income is less 

than the cost of the nursing home, he/she is 

income eligible.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Qualified Income Trust
Email us if you need a QIT:  misty@kyelderlaw.com

A QIT is a creation of law to momentarily hold 
income that is above $2,130/month but below the cost 
of NH care.  Use resident’s SS #, not a new EIN, if 
possible.  Income must be paid directly into the trust.

Requirements:

• Irrevocable

• May only contain income

• No resources into trust

• Separate bank account

• Department for Medicaid 

Services is the beneficiary

• May only terminate at death

• May not pay child support, 
alimony, home maintenance

• Patient liability must be paid 
before administrative costs

• Notarized

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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What is Income?

• Earned Income

Wages – Gross

Self-Employment –

Net

Social Security

Pension

 IRA Mandatory 

Withdrawals

Roth IRA – Follow 

Regular IRA Rules

• Unearned Income

 Interest

Dividends

Annuities – 100% of 

proceeds.  No return 

of principal concept

Gifts received

Name on the Check 

Rule

• Generally, all income, whether earned or unearned, taxable 
or non-taxable, including nonrecurring lump sums.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What is NOT Income?

• (very little)

• Equity Loan Proceeds

• Reverse Mortgage taken as monthly income

• Transfers Between Spouses

• Credit Card Cash Advances

• War Reparations - However, Kentucky 
Medicaid has taken the opposite position in 
clear violation of Federal Law. This is 
currently in litigation. 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Asset or Resource Rules
• In Medicaid speak, an asset is called a Resource.

• Resources are those assets that an individual or a 
couple own and can apply, either directly or by 
sale or conversion, to meet basic needs of food, 
clothing and shelter. This includes anything 
owned by their revocable trust.

• Translation – everything you own or have a legal 
right to assert a claim upon.  

• A disclaimed inheritance is a resource because of 
the right to assert a claim.  Therefore, leave the 
asset to the nursing home resident’s heirs, not the 
resident.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Resource Eligibility

• A single person (never married, widowed, 

divorced, or married when both are in the 

Nursing Home) is resource-eligible when his or 

her countable resources are less than $2,000.

• A Community Spouse may keep half (50%) of 

countable resources, called the Community 

Spouse Resource Allowance (CSRA).

• The floor for CSRA is $23,184. The ceiling is 

$115,920.  

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What is Not a Resource?

• Income received is not a resource in the 

month of receipt.  If not spent in the month of 

receipt, it is a resource in the following 

month.

• Example – Applicant receives $800 in Social 

Security and $950 in pension on January 3.  

Neither will count as a resource in January.  The 

portion not spent by February 1 will be added to 

the applicant’s resources, possibly making her 

“over-resourced” in February.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Excluded Resources
• Homestead and all contiguous property.  However, for 

singles, the home will lose its excluded status after six 

months of institutionalization.  Under the new rules, there is 

no six-month exemption if the home is valued over 

$536,000.

• One vehicle, regardless of value, if it can be used to obtain 

medical treatment.  For single, you need a letter from the 

family physician stating that the NH resident is capable of 

being transported in this vehicle.

• Household personal effects

• Qualified Plans such as pensions, 401K’s, IRA’s, Roth 

IRA’s and Keogh plans (HR-10) are exempt.  (KY only, not 

IN)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Excluded Resources

• Property that is essential for support for the 
individual or spouse and that is used in a 
trade or business.  Rental property is not 
considered a trade or business (OK in IN)

• Life insurance, up to $1,500, if designated as 
a burial reserve

• Irrevocable funeral contract up to $10,000, 
per spouse.  Larger amounts require 
approval from Frankfort and will delay the 
application.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What About Jointly Held Resources?

The entire resource is presumed to belong to the applicant. 

• Rebut by showing the applicant does not contribute to or withdraw 

from the jointly held resource, e.g., checking, savings, CD, or savings 

bond. You need:

– A written statement from the individual regarding ownership, who 

deposits and withdraws; and 

– A written statement from each of the other account holders that 

corroborates the individual’s statement, unless the account holder 

is a minor or incompetent; and 

– Verification that the individual’s name has been removed from the 

joint account.  

• With jointly held real estate, each owner is considered to own one 

equal share unless designated otherwise in the deed.

• The applicant can show that litigation would be required to force the 

co-owner to release his or her portion.  

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What about Liabilities?

• Liabilities Do Not Count

• Example – Two individuals each own homes 
worth $80,000 and each has $30,000 in the 
bank.  One of these individuals owes $20,000 
on her mortgage and $5,000 in credit card 
debt.  For Medicaid purposes, these 
individuals each have $110,000 in 
resources.

• Exception – Non-home real property (i.e. 
rental property) mortgage debt is subtracted 
from fair market value.  

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Community Spouse Income Allowance (CSIA), 

aka Minimum Monthly Maintenance Needs Allowance 

(MMMNA)

• The Community Spouse (CS) is entitled to keep 

all of his or her  monthly income regardless of 

source or amount.

• For those situations where the CS’s gross

income is below the CSIA, currently $1,892/mo, 

some of the institutionalized spouse’s (IS) 

income may be transferred to the CS to bring 

her income up to $1,892. The CSIA increases 

every July 1. Will be $1,938 in July of 2013.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Shelter Expense

• The CSIA includes a presumption that shelter 
costs $568/month (increasing every July 1).  To 
the extent shelter costs exceed this amount, the 
CSIA may be raised up to a maximum of 
$2,898/month (increasing every January 1).

• As a practical matter, unless a spouse has a 
mortgage or is paying rent, shelter expenses are 
not likely to exceed the $568 allowance.

• However, this is a very useful tool where one 
spouse is in a nursing home and the other is in 
assisted living.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Shelter Expense Calculation

What is included as a shelter expense?

• Rent or mortgage

• Property taxes

• Homeowners insurance

• Utility expenses

• $34 or actual telephone expense

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Example – Community Spouse Resource 

Allowance #1

• Home $90,000 Excluded

• One Car $15,000 Excluded

• Savings $95,000 $95,000 H,W,JT,RLT

• Cabin $30,000 $30,000 PVA value

• IRAs $75,000 Excluded

• Ins. CV $17,000 $17,000

• TOTAL $142,000

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Example CSRA #1

$142,000 / 2 = $71,000

Community Spouse keeps $71,000 (CS)

Institutional Spouse keeps $  2,000 (IS)

Spend Down $69,000
*********************************************************************************

Medicaid eligibility is reached when combined assets of H & W 
are less than $73,000 ($71,000 for W and $2,000 for H)

The result of the resource assessment will be a CSRA and a 
spend-down dollar determination.  Don’t leave the Medicaid 
office without this piece of paper or you may find the office 
saying (one year and $60,000 later) “we have no record of your 
ever being here.  Sorry.”     Been There - Seen That

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Example – Community Spouse Resource 

Allowance #2

• Home $  90,000 Excluded

• One Car $  15,000 Excluded

• Savings $195,000 $195,000 H,W,JT,RLT

• Cabin $  30,000 $  30,000 PVA value

• IRA’s $  75,000 Excluded

• Ins. CV $  17,000 $  17,000

• TOTAL $242,000

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Example CSRA #2

$242,000 / 2 = $121,000

(which is above the limit of $115,920)

Community Spouse keeps $115,920 (CS)

Institutional Spouse keeps $    2,000 (IS)

Spend Down $124,080

$242,000 - $115,920 - $2,000 = $124,080
*********************************************************************************

Medicaid eligibility is reached when combined assets of H & W are less 

than $117,920 ($115,920  for W and $2,000 for H)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What is a Resource Assessment?

• The Resource Assessment is an evaluation 

of the combined countable resources of the 

institutionalized spouse (IS) and community 

spouse (CS) completed at the beginning of 

the continuous period of institutionalization.  

The combined countable resources are 

compared to the current Medicaid resource 

allowance to determine when the IS will meet 

resource eligibility for Medicaid.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Resource Assessment Timing

• The object of a Resource Assessment is to 

permit the Community Spouse to keep half of 

her assets.  Therefore, she should maximize 

her assets prior to the RA, and then convert 

countable resources that are over her share 

into exempt resources.

• For example, if the family has an old car, no 

prepaid funeral and $10,000 of credit card 

debt, don’t pay any of this until after the RA.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Example

• Family assets total $150,000.

• Family needs a car ($20,000), two funerals 
($16,000) and has debt ($10,000) 

• Wrong way – spend the above $46,000, get a 
RA with the remaining $104,000, spouse 
(mom) keeps $52,000

• Right way – Get a RA.  Mom keeps $75,000.  
Then spend the $46,000 from pop’s share.  
Pop will be Medicaid-eligible when family 
assets get below $77,000 (mom’s $75K + pop’s 
$2K).

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Key Medicaid Websites - 1

• 42 U.S.C. 1396 Enabling Federal Law

• http://www.law.cornell.edu/uscode/uscode42/usc_sec_42_0000
1396---p000-.html (use the Next button to look at sections r & r-5)

• 907 KAR KY Administrative Regulations

• http://www.lrc.ky.gov/kar/TITLE907.HTM

• KY Vol IVA KY Medicaid Operations Manual

• http://manuals.chfs.ky.gov/dcbs_manuals/DFS/voliva/volivatoc
.doc

• DRA (2005) Deficit Reduction Act of 2005

• http://thomas.loc.gov/cgi-bin/query/z?c109:S.1932:  Go to # 5 
EAS

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Key Medicaid Websites - 2

• CMS (Center for Medicare & Medicaid Services – Go to 

Publication 45) http://www.cms.hhs.gov/Manuals/PBM/

State Medicaid Manual

• Social Security Program Operations Manual (POMS) 

Medicaid Section

https://secure.ssa.gov/apps10/poms.nsf/chapterlist!ope

nview&restricttocategory=05

• KY Medicaid Website

http://chfs.ky.gov/dms/Regs.htm

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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What is Medicaid Planning

or Medicaid Asset Preservation?

• Medicaid planning is the means of helping to preserve 
and protect some of the hard-earned assets for the 
Community Spouse and/or the Resident’s heirs, while 
complying with Medicaid regulations

• The amount that can be preserved depends on:

– What the assets are

– What the family situation is

– If the person is already in a nursing home

– How far in advance of a nursing home admission the 
family starts to plan

– How long the Resident resides in a nursing home

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

For Whom is Money Saved With 

Medicaid Planning?

For the Nursing Home resident

• Medicaid does not pay for many things and allows only $40 
a month to apply to these items as well as others

• Medicaid planning saves money to pay for these “extras”

– Clothing

– Dental checkups

– Eyeglasses

– Hearing aids and batteries

– Cable in the nursing home room

– Telephone in the nursing home room

– Toothpaste, toothbrush, other personal needs

– Restriction on scooters and electric wheelchairs

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

For Whom is Money Saved With 

Medicaid Planning?

For the Nursing Home resident’s spouse, 
children

• Medicaid restricts the amount of assets the spouse 
of a nursing home resident may retain

• Medicaid planning protects assets to help make 
the spouse’s life easier and financially more stable

• Medicaid planning allows persons who have 
worked, saved their money, paid their taxes, and 
obeyed the rules to leave something to their 
children to show for the time they have spent on 
this earth

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Transfers or Gifting

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Gifts - Transfers
• Gifting and other planning techniques to 

preserve assets and achieve Medicaid 

eligibility are complex  

• Asset preservation via gifting and other 

techniques, within certain limits depending 

on method, is compliant with Federal law 

and Kentucky Medicaid regulations

• Accurate documentation and full disclosure 

are essential

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Gifts - Transfers

• A gift is a “transfer for less than fair market value.”  
Mom gives son $30,000.  Son says “Thanks mom.”  
This is a “transfer for less than fair market value.” 

• Mom sells her house to her daughter for $1. Thinks 
she is very clever. This is a “transfer for less than fair 
market value.” 

• Gifting resources to preserve some of the assets 
accumulated over a lifetime of earning, saving and 
paying taxes is severely restricted under the Deficit 
Reduction Act (DRA) of 2005.  But there are still a 
variety of planning opportunities using gifting. 

• Lending without full documentation and repayments is 
considered a gift

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Gifting

• For Medicaid purposes, all gifts within the 

prior five years are prohibited transfers, or 

transfers for less than fair market value, and 

create a period of ineligibility.

• For 2013, the Transferred Resource Factor 

is $5,883/month, or $193.42/day.  The state 

uses the daily figure

• Example- A $100,000 gift creates a period of 

ineligibility of 509 days (16.7 months)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Gifting

• The penalty period does not start until the 
Medicaid applicant is “otherwise eligible” if not 
for having made the gift. 

• Therefore, an applicant must actually apply for 
Medicaid and be totally eligible in every other 
way before the clock starts running on the 
penalty period

• This is often a very important step

• Get the Medicaid denial in writing and make 
sure it shows the starting and ending dates for 
the period of ineligibility (penalty period)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Gifting

• Once the penalty period starts, nothing can 
stop it

• For example, if a penalty period is 300 days 
and starts on January 1, it ends on October 
27

• Normally, the applicant remains in the 
nursing home and is a private-pay resident, 
but there is no such requirement

• Even if the family takes mom home for a few 
months, the penalty period keeps running

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Exceptions to Transfer Penalties

• Disabled Adult Child (SSDI not SSI) – The home

and financial assets may be transferred to a 

disabled child without a transfer of resources 

penalty ( 2070 – Vol. IVA). Definition of "disabled"

is Social Security definition. 

• Caregiver Child – A caregiver child is a child who resided in the 

parents’ home for the two years immediately preceding the nursing 

home admission and provided care such that without such care, a 

nursing home admission would have been necessary at least two years 

earlier.  Get the family doctor plus another unrelated person to sign 

letters to this effect.  Use the above wording in the letter.

• Child should still be in the house at time of application.

 

__________________________ 

__________________________ 

__________________________

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Exceptions to Transfer Penalties

• Sibling Exception – A home may be 

transferred to a sibling who has an equity 

interest in the home and who lived with the 

institutionalized individual one year prior to 

institutionalization. Any amount of equity is 

sufficient.  Make sure deed showing an 

equity interest is recorded.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

How to Cure Prohibited Transfers

• Give the money back.  Mom gave son a gift 
of $75,000 which has created a penalty 
period.  He can simply return the money. 

• Simply wait out the five-year period since the 
time of the transfer.  The family will have to 
pay privately until the five years have 
passed.  

• A combination of some returns and the 
passage of time, but this is a tricky 
calculation.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Homes and Unintended Gifting

• Federal and Kentucky law say that homes 

must be sold for Fair Market Value (FMV)

• FMV is what a willing buyer will pay a willing 

seller with both having all the facts and 

neither having an obligation to act

• Kentucky Medicaid takes the illegal position 

that all homes must be sold for at least the 

PVA value 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Homes and Unintended Gifting

• We are fighting this but for now, all real estate 
transactions should have a full appraisal done, not just 
a realtor’s comparison

• Medicaid will accept this as an alternate to PVA value.

• If a house with a PVA of $100,000 sells for only 
$80,000 because of lack of maintenance and market 
conditions, Medicaid will claim a $20,000 gift was made 
and deny Medicaid eligibility

• I have asked “to whom was the gift made,” but they 
refuse to answer

• The incongruity of having a donor without a donee 
exceeds their comprehension

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Simple Asset Preservation Plan

• Mom, widow, has a house worth $100,000 and 
$80,000 in the bank. Mom is already in the NH.

• Step 1 - Mom gifts $80,000 to son, generating a 
penalty of about 14 months.

• Step 2 - Mom applies for Medicaid and is denied for 
14 months.  The penalty period is triggered as mom is 
“otherwise eligible.”

• Step 3 - Mom sells her house and uses the $100,000 
plus her income to pay for her care for at least 14 
months.

• Step 4 – In month 15 or later, mom applies for 
Medicaid and is eligible.  Son still has $80,000.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 



140 

 

Real Estate  Asset Preservation 

Strategy

• A Community Spouse (CS) can “move up” in 

value of a home since it is an exempt resource

• For example, if the combined assets are 

$400,000 + a house worth $100,000, the CS 

can keep $115,920 + house

• Or she can get a Resource Assessment and 

then sell her house and buy a $200,000 house

• Now she has $115,920 + a $200,000 house

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Trusts

• Revocable Living Trusts are USELESS for 
Medicaid planning purposes because they are 
revocable - the grantor has access to the 
money

• Irrevocable Trusts are valid planning tools if 
properly drafted, but generate a 5-year period of 
ineligibility because transfers into  irrevocable 
trusts are gifts

• They also must be reviewed in Frankfort, which 
inevitably results in more denials and required 
litigation.

 

__________________________ 

__________________________

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Irrevocable Trusts

• Warning – For an irrevocable trust to be an 
effective planning tool, the trustee is 
prohibited from distributing ANY of the corpus 
to the grantor or spouse under ANY 
CIRCUMSTANCES

• The usual language giving the trustee 
discretion is fatal in this type of trust

• See 42 U.S.C.1396p – Irrevocable trust 
section

 

__________________________ 

__________________________ 

__________________________

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Medicaid Application Process

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid Application Process

• Medicaid applications technically can be filed in 
any county, but:

• The best practice is to file the Medicaid 
application in the county where the facility is 
located

• While other offices can take in the application, 
they will only transfer it to the county where the 
facility is located

• But the address where the application was filed 
stays in the records and communications often 
go awry 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid Application Process

• In addition, you want to develop a rapport 

with the caseworker, as it helps to have a 

good working relationship and an open line 

of communication

• Be prepared

• Know what is required, be organized 

• Have two complete copies of everything -

one to submit and one for you to know 

exactly what you submitted

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Client Intake for Medicaid Application

• You want to request from the client all of the 
documentation that will be needed for the 
application.  

• It may take the client or their Power of 
Attorney additional weeks to get it all 
together.  

• You will also need the Power of Attorney to 
sign a Limited Power of Attorney so you can 
represent them for purposes of the 
application.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid Application Questions
• Social Security award 

letter(s), and card -
www.ssa.gov

• Pension award letter(s)

• At least three months of 
checking and savings 
account statements

• Verification of sources of 
ALL deposits

• Life Insurance face page 
and cash value information

• Annuities - complete 
document + current value

• Purpose of ALL checks 
over $400.  Include copies

• Same for all other financial 
accounts

• Ownership of home and 
details if not owned by 
applicant

• Ownership & PVA of all 
other real estate

• Details of any transfers or 
gifts

• Prepaid funeral contract(s)

• Limited Power of Attorney

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Application Process

• Regardless of what you bring, the caseworker 
often will ask for something you do not have.  You 
will have ten (10) days to reply or ask for an 
extension.  This is rigidly enforced by some 
caseworkers . 

• Anything involving an annuity will be sent to 
Frankfort for review.  Expect to hear nothing for 
months  

• Communications with caseworkers is most 
reliable when done via email.  Voicemail systems 
are antiquated and often full.  Email is also faster 
for the caseworker and leaves a useful paper trail

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 



143 

 

Application Process, cont.

• However, in a recent policy clarification form, 

Frankfort has instructed caseworkers not to 

communicate in email with any applicant or 

their representative.  We’ll see if they follow 

this rule.

• No matter what, always be polite.  Making 

them angry will just make your life miserable.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

DCBS vs. DMS vs. Public

• When an applicant goes to the Medicaid 

office and applies for Medicaid, the 

application is handled by the Department for 

Community Based Services (DCBS)

• DCBS is unrelated to DMS, the Department 

for Medicaid Services

• Some applications are approved by DCBS

• But many, far too many, must be sent to DMS 

for consideration 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Post Application

• At the end of the application interview, done in the 
county where the nursing home is located, the 
caseworker should give you a printout of any 
missing documentation.  Pay attention, as the 
application will not be fully processed until you 
comply or it will be denied if you do not meet their 
strict time guidelines.

• If an application is denied, look carefully for the 
reason.  Many applications are denied because 
the facility did not produce certain information.  
Call the caseworker.  If you are blamed for not 
producing what was the NH’s duty, file for a Fair 
Hearing immediately.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________

__________________________ 
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Recertification

• Recertification is the annual process where 
Medicaid confirms continued eligibility

• The resident’s representative will be asked to 
supply bank statements for any existing 
accounts and the status of any assets that 
existed at the time of application or prior 
recertification

• It is important to keep the resident’s total 
countable assets below $2,000 at the end of 
EVERY month

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Conversion

• Conversion is the annual process, usually 

occurring in January, where the Medicaid 

office is notified of changes in income and 

deductions, such a Social Security, 

pensions, Medicare, Medicare supplement 

premiums and prescription drug plan 

premiums

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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 LITIGATION AND THE MEDICAID APPEAL PROCESS 
Mark Maddox 

 
 
I. DECISION BY DEPARTMENT FOR COMMUNITY BASED SERVICES  
 

Caseworker level:  All applications must be processed within thirty days of the 
date of application.  Kentucky Medicaid Policy Manual Volume IVA MS 1470.    

 
II. REQUEST FOR HEARING  
 

Your denial notice may be on a KIP-105.1 or a MA-105 form.  Both forms have a 
place on the back page that states: "I want a hearing because."  Ask for appeal 
in writing and file ten days for continued benefits, thirty days if "we have done" 
forty days "we are going."   

 
Thirty days of Notice of Denial of an application. 907 KAR 1:560 §4(1)(a)1. 

 
III. ACKNOWLEDGEMENT OF REQUEST FOR HEARING  
 
IV. PREHEARING CONFERENCE  
 

Hearing officer may conduct a pre-hearing conference. KRS 13B.070(1). 
 
V. NOTICE OF ADMINISTRATIVE HEARING  
 

Not less than twenty days in advance of the date set for the hearing.  KRS 
13B.050(1).  Appellant has the right to examine at least five (5) days prior to the 
hearing a list of witnesses the parties expect to call at the hearing, any evidence 
to be used at the hearing and any exculpatory information in the agency’s 
possession.  KRS 13B.050(3)(g).  KRS 13B.020(1) states that the provisions of 
KRS 13B shall supersede any other provisions of the KRS and administrative 
regulations. 

 
VI. FAIR HEARING   
 

Conduct of the hearing is governed by KRS 13B.080. Findings of Fact – Rules of 
Evidence – Recording of Hearing – Burdens of Proof are governed by KRS 
13B.090. Applicant has the burden to prove that the Cabinet should grant a 
benefit.  Cabinet has the burden to show propriety of a penalty imposed or the 
removal of a benefit granted.  Standard is preponderance of the evidence.  KRS 
13B.090(7).  

 
VII. RECOMMENDED ORDER OF HEARING OFFICER  
 

Recommended Order to be submitted sixty (60) days after receiving copy of the 
official record.  KRS 13B.110(1).    
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VIII. EXCEPTIONS TO RECOMMENDATION  
 

Exceptions to be submitted (filed with) the Office of Commissioner within fifteen 
calendar days from the date the Recommended Order is mailed.  KRS 
13B.110(4).  

 
IX. FINAL ORDER BY COMMISSIONER   
 

The agency head shall render a final order in an administrative hearing within 
ninety (90) days after the hearing officer submits a recommended order.  KRS 
13B.120(4)(b).  The Agency head may reject or modify, in whole or in part. KRS 
13B.120(2). 

 
X. APPEAL TO THE APPEAL BOARD FOR PUBLIC ASSISTANCE  
 

Twenty calendar days to file appeal to the Appeal Board for Public Assistance 
from the date the Final Order was mailed. 907 KAR 1:560 §13(2).  This is a 
three-person board appointed by the Secretary for the Cabinet.  KRS 205.010(2) 
and KRS 205.231(3).  

 
XI. ACKNOWLEDGEMENT OF APPEAL  
 

Gives date in which you can submit additional information, but 907 KAR 1:560 
§15(1) states that the appellant must request permission to file additional proof.   

 
XII. ORDER OF APPEAL BOARD  
 

Appeal Board may affirm, modify or set aside Final Order of the Commissioner. 
KRS 205.231(4)  

 
XIII. CIRCUIT COURT  
 

Within thirty (30) days after the Final Order of the agency (APPEAL BOARD 
ORDER not FINAL ORDER of Commissioner) is mailed or delivered by personal 
service, an appeal must be instituted to Circuit Court. KRS 13B.140(1).  Such 
review shall not constitute an appeal, but an original action.  KRS 23A.010(4).  
Thus, no NOTICE OF APPEAL, but a Petition (or Complaint) must be filed with 
summons issued in compliance with CR 3.01 and CR 4.04(6).  

 
XIV. VENUE IS IN THE CIRCUIT COURT OF THE COUNTY IN WHICH THE 

PETITIONER RESIDES.  KRS 205.231(6)  
 
XV. PETITION  
 

SHALL INCLUDE:  
 
A. The Names and Addresses of All Parties to the Proceeding and the 

Agency Involved  
 
B. A Statement of the Grounds on which the Review Is Requested (See 

KRS 13B.150 (2) for list to put in your Petition) 
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C. SHALL Be Accompanied by a Copy of the Final Order.  (REMEMBER: 

APPEAL BOARD ORDER not FINAL ORDER of Commissioner)  KRS 
13B.140(1) 

 
Carnahan v. Yocom, 526 S.W.2d 301 (Ky. 1975) held that a respondent named 
in a petition for review of an appeal from an order of the Workmen’s 
Compensation Board must file an answer.  This case makes clear that the Rules 
of Civil Procedure apply to appeals from administrative decisions. 
 

XVI. OFFICIAL RECORD   
 

Within twenty (20) days after the service of the petition, or within further time 
allowed by the court, the agency shall transmit to the reviewing court the original 
or a certified copy of the official record of the proceeding under review.  KRS 
13B.140(3).  You are confined to this record, unless fraud or misconduct, KRS 
13B.150(1), but Court may require or permit correction or additions and may 
request transcript.  KRS 13B.140(3).  The Official Record is described in KRS 
13B.130.   

 
XVII. REVIEW  
 

Court without a jury.  May have oral argument and written briefs.  Court may not 
substitute its judgment as to the weight of the evidence on questions of fact. KRS 
13B.150.    

 
XVIII. STANDARD OF REVIEW:  ISSUE OF FACT  

 
McManus v. Ky. Ret. Sys., 124 S.W.3d 454, 458 (Ky. App. 2003): 
 
When the decision of the fact-finder is in favor of the party with the burden of 
proof or persuasion, the issue on appeal is whether the agency’s decision is 
supported by substantial evidence, which is defined as evidence of substance 
and consequence when taken alone or in light of all the evidence that is sufficient 
to induce conviction in the minds of reasonable people. Where the fact-finder’s 
decision is to deny relief to the party with the burden of proof or persuasion, the 
issue on appeal is whether the evidence in that party’s favor is so compelling that 
no reasonable person could have failed to be persuaded by it.  
 

XIX. STANDARD OF REVIEW:  ISSUE OF LAW 
 

Aubrey v. Office of Attorney General, 994 S.W.2d 516, 519 (Ky. App. 1998): 
 
Questions of law are decided by a reviewing court under a de novo standard.  
 

XX. KRS 13B.160   
 

Any aggrieved party may appeal any final judgment of the Circuit Court to the 
Court of Appeals in accordance with the Kentucky Rules of Civil Procedure.  
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XXI. LIMITATION OF ATTORNEY FEES  
 

KRS 205.237 and 907 KAR 1:560 §19  
             
A. $75 for Preparation and Appearance at a Hearing before a Hearing 

Officer 
               
B. $75 for Preparation and Presentation (brief included) to the Appeal Board 
               
C. $175 before the Circuit Court  
               
D. $300 before the Court of Appeals    
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 GUARDIANSHIPS 
Carolyn L. Kenton 

 
 
 
I. ADVANTAGES AND DISADVANTAGES 

 

Legal guardianships for disabled adults are the legal fail-safe for individuals who 
have failed to plan for their own mental or physical disability. Prior to the enactment 
of the durable power of attorney statute, guardianships were the only mechanism 
available to protect the assets and health of the mentally disabled. Legal 
guardianship for disabled adults is governed by KRS 387.500 to 387.990.   
 

Guardianships are public, restrictive, time-consuming, and expensive. They are 
often used, however to bring accountability to the management of a ward or his or 
her assets, especially when there is conflict in the family over these issues. The 
court undertakes this conflict reluctantly and not always well. It is therefore 
important to those closest to the ward to work cooperatively and for the potential 
ward to realistically plan ahead. 
 

The better way to address a potential disability necessitating a guardianship is to 
plan and prepare the documents which render this proceeding unnecessary.  
Whether you are planning for incapacity or just planning for the contingencies of 
life, legal and medical powers of attorney are essential documents.  A living will, 
as an expression of your beliefs toward medical treatment and end of life 
decisions, keeps you in control of your life. 
 

The next edition of Bench and Bar will have an extensive discussion on powers of 
attorney and I recommend you read it carefully. 

  
II. WHEN ARE GUARDIANSHIPS APPROPRIATE? 

 

When a client is no longer competent, and he or she has not executed powers of 
attorney for legal or medical affairs, the only alternative choice to provide the 
protection and service necessary to the individual is for a guardianship proceeding 
to be initiated.  Guardianships are the only option when the mental disability has 
existed since birth or was created while the individual was a legal minor.  
 

The declared legislative purpose of the chapter on guardianship and 
conservatorship for disabled persons is to recognize that disabled persons have 
varying degrees of disability and persons who are only partially disabled must be 
legally protected without a determination of total incompetency and without the 
attendant deprivation of civil and legal rights that such a determination requires.  
To this end, guardianship and conservatorship for disabled persons are to be 
utilized only as is necessary to promote their well-being, including protection from 
neglect, exploitation, and abuse; are to be designed to encourage the 
development of maximum self-reliance and independence in each person; and are 
to be ordered only to the extent necessitated by each person's actual mental and 
adaptive limitations.  If the court determines that some form of guardianship or 
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conservatorship is necessary, partial guardianship or partial conservatorship shall 
be the preferred form of protection and assistance for a disabled person.  KRS 
387.500. 

 
III. COSTS 

 
As in any other court proceeding, the court requires the petitioner to pay a fee to 
file the petition.  In Fayette County the filing fee for a regular guardianship petition 
is $53.50.  If it is necessary to file for an emergency guardianship, there is a filing 
fee for that proceeding as well in the amount of $53.50 and the petitioner is also 
required to file the regular guardianship at the same time. The respondent (the 
person against which the proceeding is being taken) is allowed to employ an 
attorney to represent him or her in court.  If the respondent is unable to select and 
employ an attorney of his or her choice, the court will appoint an attorney on his or 
her behalf. The respondent is required to have counsel, as the determination of 
incompetency affects the respondent's basic civil rights as a citizen. The cost of 
the attorney/guardian ad litem is paid from the respondent's/ward's funds if there 
are funds available.  If the respondent/ward is indigent, the state pays for the 
expense of the guardian ad litem. 
 
The proceedings require that the respondent be evaluated by a physician, a 
psychologist and a social worker.  These evaluations may have to be paid for from 
the ward's assets. The petitioner may want to have legal advice and guidance from 
a private attorney.  If that individual is appointed the guardian, the legal fees he or 
she has spent may be paid from the ward's assets.  It is worthy of note, however, 
that if there is a controversy in the appointment of a petitioner, the unsuccessful 
petitioner will probably have to pay for his attorney from his own funds. The court 
may order that the conservator purchase a bond equal to the value of the ward's 
financial estate to guarantee the performance of the conservator's services.  The 
cost of this bond is usually paid from the ward's estate. 

  
IV. FILING THE PETITION 

 
A petition for disability may be filed by any interested person or by an individual 
needing guardianship or conservatorship and must include among other things a 
description of the facts and reasons supporting the need for guardianship or 
conservatorship. The petition shall be accompanied by a verified application of the 
person or entity desiring appointment as limited guardian, guardian, limited 
conservator, or conservator and additional petitions may be filed prior to the date 
of the hearing by other persons desiring appointment. KRS 387.530. 
 
There are three primary documents necessary to initiate the proceedings, (1) a 
petition to determine disability (AOC-740); (2) a petition to be appointed guardian 
(AOC-745); and (3) a petition to appoint the interdisciplinary evaluation team 
(AOC-750). These forms are available from the District Court Probate Clerk or can 
be found on line at the AOC web site. 
 
Prior to a hearing on a petition, an interdisciplinary evaluation report shall be filed 
with the court.  The report shall be compiled by at least three (3) individuals, 



169 

 

including a physician, a psychologist and a person licensed as a social worker or 
an employee of the Cabinet for Families and Children. The reports of the members 
of the evaluation team shall give an opinion as to whether guardianship or 
conservatorship is needed and the reasons therefore.  The respondent may file a 
response to the evaluation report no later than five (5) days prior to the hearing.  
The respondent may also secure an independent evaluation KRS 387.540. 

 
V. COURT PROCEEDINGS 

 
The respondent shall be represented by counsel. Unless an appearance by private 
counsel has been entered on behalf of the respondent, the court shall appoint 
counsel for the respondent.  It is the duty of the county attorney to represent the 
interests of the Commonwealth, to assist the petitioner and to assist the court in its 
inquiry by the presentation of evidence.  KRS 387.560.  At the hearing for the 
purpose of determining the disability of a respondent, the respondent shall have a 
jury trial composed of six (6) members and the right to present evidence and to 
confront and cross-examine all witnesses.  The burden of proof shall be on the 
Commonwealth to prove the disability or partial disability of the respondent by 
clear and convincing evidence.  KRS 387.570.  
 
At the jury trial for disability, if the respondent is found not to be disabled or partially 
disabled, the petition shall be dismissed. If the respondent is found to be disabled 
or partially disabled, the court shall determine the type of guardian or conservator 
to be appointed, specify the respondent's legal disabilities, appoint the individual or 
entity as the limited guardian, guardian, limited conservator or conservator and 
specify the duration of the term of the guardianship or conservatorship.  KRS 
387.580.  This order is entered on AOC-775. 
 
The court may appoint any suitable person or any entity, public or private, capable 
of conducting an active guardianship or conservatorship program.  The court shall 
not appoint the Cabinet for Families and Children as guardian unless no other 
suitable person or entity is available and willing to be appointed.  Prior to the 
appointment, the court shall make a reasonable effort to question the respondent 
concerning his preference regarding the person or entity to be appointed and any 
preference indicated shall be given due consideration.  If the respondent has 
designated another as his attorney in fact or agent by executing a power of 
attorney, that designation shall be treated as an indication of the respondent's 
preferences to the person or entity to be appointed.  KRS 387.600.  
 
An important unresolved question remains as to whether a validly issued durable 
power of attorney is revoked by the appointment of a guardian or conservator 
under KRS Chapter 387. Reported cases have not resolved this issue.  An 
unreported case, Hatter v. Kentucky Trust Company,1 citing Rice v. Floyd,2 (which 
held that the appointment of a power of attorney can be superseded by the court's 

                                                 
1
 2006 WL 2327944 (Ky. App. Aug. 11, 2006). 

2
 768 S.W.2d 57 (Ky. 1989). 
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appointment of a guardian) gives some guidance, but timing appeared to be 
everything as it was noted that until 1996 KRS 386.093 revoked a durable power of 
attorney once there was an appointment of a guardian or conservator. That statute 
was amended in 1996 to delete the paragraph which revoked the agency and that 
amendment now gives rise to an argument that any durable power of attorney 
executed after the amendment will survive a determination of disability and 
appointment of a guardian or conservator. 
 
A disabled person, his or her appointed legal representative or any other 
interested person may petition the court for termination or modification of an order 
of disability or removal or replacement of a guardian. The petition among other 
things must state the facts and reasons supporting the request.  The petitioner 
shall, upon his motion, be entitled to have the motion for termination or 
modification determined by a jury.  KRS 387.620. 

  
VI. DUTIES OF THE GUARDIAN 

 
A guardian of a disabled person shall have the power and duty to take custody of 
the ward and to establish his place of abode within the state; to make provision for 
the ward's care, comfort, and maintenance; to give any necessary consent or 
approval to enable the ward to receive medical or professional care, counsel, 
treatment or service; to act with respect to the ward in a manner which limits the 
deprivation of civil rights and restricts his personal freedom only to the extent 
necessary to provide needed care and services to him; and to expend sums from 
the financial resources of the ward, and, unless a separate conservator has been 
appointed, to manage the financial resources of the ward.  KRS 387.660. 
 
The care and control of a ward's person and finances can be entrusted to a 
guardian, or these tasks can be separated into the care of the person performed by 
a guardian and the control of the ward's estate provided by a conservator.  If 
these duties are so separated, the guardian becomes a limited guardian whose 
appointment must be renewed for no more than five years at a time. KRS 384.510 
(3) (4) and KRS 387.590 (7). 
 
The guardian is accountable to the court for his actions as guardian of the person 
of the ward.  A guardian shall file an annual report (AOC-790) with the court 
stating, among other things, the ward's current mental, physical and social 
condition, his or her address, a summary of the medical, social, educational, 
vocational, and other professional services received by the ward during the 
reporting period.  KRS 387.670.  
 
It is the duty of the conservator to protect and preserve the estate, to retain, sell 
and invest the estate, to prosecute or defend actions, claims or proceedings in any 
jurisdiction for the protection of the estate's assets.  He or she must apply the 
ward's money and property for the payment of debts, taxes, claims, charges and 
expenses of the conservatorship and the ward.  KRS 387.700. 
 
The guardian with financial responsibilities and the conservator must file with the 
court within sixty (60) days of appointment, an inventory of the assets coming 
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under his control (AOC-855).  He must keep a detailed record of all the 
transactions he has performed on behalf of the ward.  He or she must file a 
biennial report specifying the amount and type of real and personal property 
remaining in his or her control or invested by him or her, the nature of such 
investment, and expenditures made during the previous two years (AOC-856).  
Any transactions requiring the sale of the ward's property must first receive the 
approval of the court before the documents are executed.  The conservator is well 
advised to seek the court's permission or at least put the court on notice of any 
large or unusual transactions of funds, for example any large expenditures on 
repairs of real estate. 
 
Upon the termination of the conservatorship, whether because the ward has been 
declared no longer disabled or because the ward has died, the conservator shall 
submit a financial report and account to the court and pay over the ward's estate to 
the person entitled thereto (AOC-856).  Upon approval of the report and account, 
the conservator shall be discharged and his or her surety, if any, will be released. 
KRS 387.710. 
 
There is now a state wide guardianship organization of individuals and 
organizations.  The Kentucky Guardianship Association, Inc. was established in 
October 2007 to "develop, promote, improve [the] practice in guardianship by 
developing educational and training programs to promote best practices in 
guardianship of adults with disabilities with the purpose of improving the quality of 
life of persons subject to guardianship." (Articles of Incorporation, Kentucky 
Guardianship Association Inc.)  This organization produced a manual in October 
2012 "designed to introduce Kentucky's guardianship and conservatorship to the 
general public; provide a review of those processes for judges, attorneys, court 
personnel, legislators and established guardians and conservators and to be a 
resource for anyone seeking to understand or familiarize themselves with the 
process of conducting disability cases and understanding alternatives to the legal 
process for caregiving in Kentucky."3  A copy of this Manual is recommended for 
those seeking a more thorough understanding of the guardianship process and 
procedures and can be obtained by contacting Professor Pamela B. Teaster, 
Ph.D., Professor and Director Graduate Center for Gerontology, 306 Wethington 
Health Sciences Building, 900 S. Limestone, University of Kentucky, Lexington, 
KY 40536-0200 , Ph: 859.257.1450 x 80196. 
 
Guardianship proceedings in Kentucky are unique in that it is the only state 
requiring a jury trial to determine disability.  The courts and practitioners have 
some ambivalence about the necessity for this formality especially in those cases 
where there is no question of the respondent's diminished capacity.  Legislation 
was proposed but not passed in the 2013 General Assembly to modify the 
requirement.  This issue may be revisited sometime in the future. 

  
  

                                                 
3
 "Introduction," Kentucky Guardianship Manual, working draft presented to attendees of the 

October 4
th
 and 5

th
, 2012 Annual Conference of the KGA, Inc.   
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(Sample) 
INSTRUCTIONS FOR GUARDIANS OF MENTALLY DISABLED 

FULL OR LIMITED 
 

As guardian or conservator of the person and property of another, you are 
undertaking important responsibilities in the areas of management of their financial 
resources and personal affairs.  These duties are strictly regulated by law particularly in 
the area of finances and you are required to perform them diligently and in good faith.  
These instructions are being given to you to aid you in meeting your statutory 
responsibilities.  

  
1. FINANCIAL 
 

a. You must take charge of the money and property belonging to the ward for 
whom you are appointed guardian or conservator.  You must not treat 
these assets as your own property although you are expected under 
the law to manage them in a manner that would be reasonably 
consistent with the management of your own money or property.  
You will be required to strictly account to the Court for all property or assets 
coming into your possession. 

 

b. Set up a separate checking account in your name as guardian or 
conservator and write checks against it only for expenses of the 
ward.  Do not commingle any property of the ward's with your own.  
Retain all canceled checks and other receipts you receive for expenditures 
made on behalf of your ward.  You must have a canceled check or 
receipt for every expenditure to show the Court with each accounting 
made to the court.  Checks for cash to yourself should be kept to an 
absolute minimum.  However, if a check is written to yourself for cash, a 
proper receipt is required to be filed with the check. 

 

c. Place only monies in the checking account received by you on behalf of the 
ward.  Do not place your own money in this account.  If you are running a 
balance at the end of each year equaling $500, this balance should be 
invested in investments approved by state law (KRS 386.020), e.g. in a 
bank savings account or saving and loan association.  The Court has the 
right to inspect all bank books periodically.  Interest payments belong to 
your ward and not to you or other members of the family.  They are not 
part of your compensation for serving as Guardian. 

 

d. AS GUARDIAN OR CONSERVATOR YOU MUST FILE WITH PROBATE 
  COURT THE FOLLOWING NOTARIZED ITEMS:  

 

i. 60 DAY INVENTORY.  An inventory of the money or property 
coming into your hands as guardian within 60 days of your 
appointment.  The monies should include the source of payment, 
i.e. SSI, pension plan, etc.  Any property must be identified by its 
location, a statement of its probable value and any liens or 
mortgages against the property.  You must also include a 
statement as to any debts owed by or to the ward. 
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ii. ANNUAL REPORT.  At the end of each year an Annual Report 
must be filed with the Court. This report is a statement as to the 
mental, physical or social condition of the ward, all residences, 
professional, educational or rehabilitative services being provided 
to the ward, your visits and activities with and on behalf of the ward, 
and your recommendation as to the need for continuing the 
guardianship. 

 
iii. TWO YEAR SETTLEMENT.  A settlement every two years (May 

be filed annually if preferred) until the guardianship is terminated. 
The report must include as exhibits, canceled checks or 
receipts for all monies paid out on behalf of the ward.  An 
adding machine tape confirming your expenditures and receipts of 
money must be attached to the settlement.  You must have 
physical proof of the existence of all investments and bank 
accounts.  You must also include information as to the nature of 
any investments made for the ward, the status of any property (See 
Sixty-day Inventory above) and your plans for preserving and 
maintaining the estate.  You are also required upon termination of 
your guardianship to submit a final report which must meet the 
requirements of the above settlement. 

 
iv. It may be necessary to file an income tax return on behalf of your 

ward. 
 
v. You will remain personally liable for all property coming into 

your care until released by the Court. 
 

2.  PERSONAL AFFAIRS (APPLICABLE ONLY TO GUARDIANS) 
 
Your responsibilities in this area will encompass numerous decisions to assist your 

ward's development, rehabilitation, if necessary, day to day living and any related matters.  
You are required to involve and encourage your ward to participate in making decisions in 
these areas as set out below. 

 
a. LIVING ARRANGEMENTS.  This includes establishing a place for the 

ward to live on a day to day basis which in some instances will be a nursing 
home.  It includes placement in a residential facility for any wards who are 
developmentally disabled or mentally retarded. 

 
b. DAILY CARE AND MAINTENANCE.  This is a broad area and includes, 

but is not limited to, daily arrangements for the ward's food, educational, 
social, vocational and rehabilitation services or treatment as needed. 

 
c. MEDICAL TREATMENT.  This area includes making arrangements for 

the ward to receive daily medications, transportation to and from doctors or 
hospitals, paying of bills in connection therewith.  Although this duty does 
include providing consent for reasonable and necessary surgical 
operations, you must first petition the Court for authorization to consent 
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for surgery unless there is an emergency situation wherein you do not have 
time to obtain Court permission and the ward's life is in immediate threat of 
death.  You must present to the court an affidavit of the doctor 
establishing a medical necessity for the surgery to be performed on the 
ward, particularly if it involves the following operations: 

 
i. Abortion 
ii. Sterilization 
iii. Psycho-Surgery 
iv. Removal of a bodily organ 
v. Amputation of a limb 

 
PLEASE NOTE: 

 
YOUR FAILURE TO COMPLY WITH THESE INSTRUCTIONS, WILLFULLY OR 

INTENTIONALLY, WILL SUBJECT YOU TO CONTEMPT OF COURT PROCEEDINGS 
WHICH COULD RESULT IN IMPRISONMENT OR A MONETARY FINE. 
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