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MEDICAID1  2014  
K.T. Williams, CPA and Douglas T. Hawkins, CFP® 

 
 
 
I. WHAT IS MEDICAID?  
 

Medicaid is a joint federal-state program designed to provide health care to the 
low income, aged, or disabled.  An entitlement program, Medicaid allows a 
person to receive benefits if their circumstances, such as medical condition, 
income, and assets, meet certain guidelines.  Title XIX of the Social Security Act 
of 1965 created the Medicaid program.  So we have over forty years of 
interpretations, revisions, amendments, and modification with which to work. 
 
There are multiple agencies involved with Medicaid:  Centers for Medicare and 
Medicaid Services (CMS), a federal agency; the Kentucky Cabinet for Health and 
Family Services (CHFS); the Kentucky Department for Medicaid Services (DMS); 
and the Kentucky Department for Community Based Services (DCBS).  
 
DCBS administers Medicaid at the county level under contract with DMS.  DCBS 
does the intake work on a Medicaid application.  So when you file a Medicaid 
application, you are not actually filing with "Medicaid," you are filing with DCBS. 
Also, DCBS makes many of the initial eligibility decisions, but some issues get 
sent to Frankfort for review by DMS or CHFS.  Issues sent to Frankfort will often 
take months for a response.   
 
Although state regulations uniformly apply to each county office run by DCBS, 
the regulations are not uniformly applied.  Experience has shown that applicable 
laws and regulations may be ignored, that new rules may be made up and 
applied ad hoc, and that little thought is given to the impact this haphazard 
process will have on the elderly and their families who suffer as a result.  
Therefore, elder law attorneys must know the rules.  There is no substitute for 
that.   

 
II. WHERE DO WE FIND MEDICAID-RELATED LAWS AND RULES? 
 

42 U.S.C. §1396 et seq. codifies the federal laws governing Medicaid.  
Correspondingly, 42 C.F.R Part 430-456 provides the Federal Regulations.  KAR 
Title 907 records Kentucky's Medicaid Regulations.  Medicaid's Manual IVA lists 
the rules and guidelines for Medicaid eligibility in Kentucky.  Because Medicaid's 
rules closely relate to the Social Security Administration's SSI rules, one should 
also be familiar with the Program Operations Manual System (POMS) for Social 
Security.  You can find it online at www.policy.ssa.gov. 

  
III.  WHERE ARE MEDICAID FUNDED HEALTH CARE SERVICES PROVIDED? 
 

Medicaid covered health care is provided in two (2) settings: institutional and 
non-institutional.  When most of us think of Medicaid, we think of the institutional 

                                                      
1
 For this material and the related presentation, the focus is on the Medicaid program providing 

for nursing home benefits and benefits for aged and disabled individual. 
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setting – a nursing home.  But that isn't the only setting where Medicaid funded 
health care is provided.  The non-institutional setting is very important and, as 
many of us have seen, may provide for a better quality of life.  How many of our 
clients or even our own family members have said "Don't put me in a nursing 
home?"   

 
The non-institutional program is called the Home and Community Based 
Services (HCBS) or Waiver program.  It works to allow people to stay in their 
home and receive care.  The institutional or nursing-home program is called the 
institutionalized-care (IC) program.  

 
A. Non-Institutional (Waiver) Services  
 

The financial requirements for the HCBS program are similar to the IC 
program, but the cost of this program to Medicaid is much less than the 
IC program.  In other words, the daily cost of care to Medicaid for 
someone in the HCBS program is much less than the daily cost of care 
for someone in a nursing home.  Some of the benefits experienced by 
participants and their loved ones include personal care assistance, 
program coordination, homemaker services, respite care, and case 
management.  When applying for HCBS benefits, provide a physician's 
letter that says the applicant needs nursing home level care and will 
require institutionalization in a nursing home without immediate home-
based services.  

 
B. Institutional Services   
 

Institutional services are provided in the nursing home and are services of 
last resort.  If less costly services can be provided elsewhere while still 
meeting the patient's health care needs, then institutional services are not 
appropriate.     

 
IV. WHAT IS THE OBJECTIVE OF MEDICAID PLANNING? 
 

In short, Medicaid Planning seeks to protect and preserve a family's assets and 
estate by using the rules, allowances, and exclusions related to eligibility.  
Medicaid planning for the individual differs very little in form to the state's 
objective in maximizing the receipt of federal funds.  KRS 205.520(3) states 
"Further, it is the policy of the Commonwealth to take advantage of all federal 
funds that may be available for medical assistance.  To qualify for federal funds 
the secretary for health and family services may by regulation comply with any 
requirement that may be imposed or opportunity that may be presented by 
federal law.  Nothing in KRS 205.510 to 205.630 is intended to limit the 
secretary's power in this respect." At least three primary reasons justify the need 
for and the importance of Medicaid Planning for a family.  

 
A.  The Needs and Continued Support of the Community Spouse  

 
Current Medicaid rules permit the spouse of a Medicaid recipient to keep 
at most $117,240.  If a community spouse is younger and in good health, 
combined with the Minimum and/or Maximum Monthly Maintenance 
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Needs Allowance, a CS could easily become impoverished and extreme 
financial limitations could develop over time, especially considering the 
long term effects of inflation, the likely increased costs of medicines and 
doctor's care, and the CS's possible need for skilled care in the future.  
No, money does not buy happiness, but it does prevent misery; and it 
certainly presents options. 

 
B. Options for the Institutionalized Individual  

 
Suppose a family takes no proactive steps to protect and preserve assets 
in Medicaid Planning and the family allows the process to take its natural 
course, leaving the institutionalized individual with no more than the 
qualifying $2,000.  What would a family do if the current facility lost its 
Medicaid contract either through its own policy changes or for some 
reason on the part of the state?  Would they not be reduced to accepting 
the lowest level of care at that point because they had no other resources 
and therefore no other options? 

 
C.  Estate Planning for the Middle Class   

 
Do middle income Americans who in the words of George Bailey on "It's 
A Wonderful Life" that do "…most of the living and dying in this 
community…" not deserve the right to protect and preserve as much as 
they can to pass on as a legacy to their children and grandchildren?  
These are the families that have gone to war when our country called, 
that have paid their taxes out of their hard earned dollars, and that have 
reared their children in our towns and our communities.  Where should 
these resources go?  How about to the next generation to continue that 
family's traditions and to further that family's legacy? 

 
V. WHO IS ELIGIBLE FOR MEDICAID? 
 

To be eligible for Medicaid nursing home benefits, the following must be satisfied: 
 

 Applicant is a U.S. Citizen, a Qualified Alien who has been legally 
admitted and a permanent resident for at least five years, or a 
Nonqualified Alien (see 8 U.S.C. §§1641(a), (b));  

 

 Applicant is at least age sixty-five, blind, or disabled – (consider SSI 
beneficiaries);  

 

 Applicant resides in a facility in a Medicaid certified bed; 
 

 Applicant meets the nursing home level of care requirements.  See 907 
KAR 1:022. (Consideration is given to the medical diagnosis, age-related 
dependencies, care needs, services, and health care personnel required 
to meet those needs.  Additionally, alternative institutional or non-
institutional services will be evaluated to see if they will cost effectively 
meet those needs.); and     
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 Applicant is financially eligible – that is, they meet income and resource 
eligibility requirements.  See 907 KAR 20:005; formerly 907 KAR 1:011. 

 
Of all these requirements, the financial eligibility requirement is the one that gets 
the most scrutiny and evaluation.  Generally speaking, the other requirements 
are either obvious or subjective.  For those requirements that are obvious in their 
satisfaction, there isn't much need for extra scrutiny.  And for those requirements 
that are subjective, even extra scrutiny may not help the evaluation much.  For 
example, the level of care eligibility requirement is subjective, based on the 
applicant's subjective reports of condition and a physician's observations.  So 
Medicaid focuses its attention on financial eligibility issues which are more 
objective.    

  
An applicant must be income eligible and resource eligible.  There is a distinct 
difference between those financial concepts, but there is some overlap.  Income 
must be carefully examined and managed to avoid an unexpected impact on an 
applicant's resources.  That concern is discussed more below. 

 
A. Income Eligibility   
 

So what does it mean to be income eligible?  The monthly income must 
not exceed the income cap set annually.  For 2014, the monthly income 
cap is $2,163.  For 2013, it was $2,130.  But consider that the average 
monthly cost for nursing home care in Kentucky exceeds $6,500.  
Fortunately, even though someone may have income slightly above the 
monthly limit, options exist to avoid the brutal result of ineligibility.  See 
907 KAR 20:020, formerly 907 KAR 1:640, for more information about 
income standards. 
 
An applicant with income over the monthly limit can be made income 
eligible through the use of a Qualifying Income Trust (QIT).  These trusts 
are also known as Miller Trusts after the Colorado case of Miller v. Ibarra, 
746 F.Supp. 19 (D. Colo. 1990).  See also 42 USC §1396p(d)(4)(B).  
 
Excess income is the monthly income exceeding the income limit that 
must be placed in the QIT.  Once in the QIT, the income can only be used 
for a few specific expenses, primarily the applicant liability to the nursing 
home.  If any funds remain in the QIT at the applicant's death, they must 
be paid to the Medicaid program as a reimbursement of the medical costs 
incurred by the program on behalf of the applicant. 
 
Experience has shown that a QIT isn't a one-size-fits-all irrevocable trust.  
It seems the department personnel tasked with reviewing the trusts are 
apt to reject QITs for reasons that can't always be predicted.  Success 
with getting a QIT approved increases with experience, so don't try to 
create your own if you aren't experienced.  Get an experienced 
practitioner to help.  
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1. What is income?   
 

Generally speaking, income is every benefit received by the 
Medicaid applicant, including gambling winnings, social security, 
pensions, IRA distributions, wages, self-employment income, 
annuity income, rental income, interest, dividends, gifts, 
inheritance, lottery payouts, and irregular payments such as 
tobacco quotas and oil royalties.  It won't be treated as income for 
long.  The portion retained beyond the month in which it is 
received will be characterized as a resource.   
 
There are a few payments not counted as income.  These include 
equity loan proceeds, reverse mortgage payments, and credit card 
cash advances.  These benefits increase the indebtedness of the 
applicant.  Even though not income in the month received, they 
will be characterized as a resource if not spent.  For a detailed list 
of benefits and their characterization as income or not see 907 
KAR 20:020, formerly 907 KAR 1:640.       

  
2. Single applicant income.   

 
An applicant is considered single if they aren't married or if their 
spouse is also in a nursing home.  After deducting for a personal 
needs allowance of $40 and few other allowable deductions, the 
applicant's income will be paid to the nursing home.  Allowable 
deductions include health-insurance premiums, Medicare Part B 
premium, premiums for a Medicare supplement policy, and Part D 
Rx premiums.  As you can see, these allowed expenses relate to 
items that will result in Medicaid paying less for an applicant's 
care.  Other insurance of an applicant would be a primary payor 
with Medicaid being payor of last resort.  If a proposed expense 
doesn't reduce the cost of care to Medicaid, the expense is 
generally not allowed.  In other words, costs to maintain the 
applicant's home are not allowed.  Premiums on life insurance 
policies are not allowed.  Costs of maintaining an automobile 
aren't allowed.  Suffice it to say, a much shorter list contains the 
allowed expenses compared to a list that contains the disallowed 
expenses.  

     
3. Married applicant income.   

 
The married applicant is called the institutionalized spouse (IS).  
The non-institutionalized spouse is called the community spouse 
(CS).  Although the system may seem to be set up to result in a 
family's loss of everything before Medicaid steps in to pay for care, 
it is not quite that depressing.  The law tries to limit how 
impoverished a CS will become.  For instance, a CS may keep all 
of her income.  If her income is less than the monthly Minimum 
Monthly Maintenance Needs Allowance (MMMNA) – $1,939 
before July 1 and $1,967 after – she may keep a portion of the 
IS's income to bring her up to the MMMNA.   
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Shelter expenses play a big role when trying to increase the CS's 
income through an allocation of the IS's income.  There is a limit 
on how much of the IS's income the CS can keep.  The allocation 
of income from the IS to the CS can't increase the CS's income 
beyond $2,898 before July 1 and $2,931 after.  In other words, the 
allocation maxes out when the CS's income reaches the limit.     

 
B. Resource Eligibility.   

 
So what does it mean to be resource eligible?  The applicant's countable 
resources must not exceed $2,000.  Some resources aren't counted, so 
the focus is on countable resources.    

 
1. What is a resource?   

 
A resource is an asset that an individual or a couple can use in its 
current form or after being sold to meet food, clothing, and shelter 
needs.  Most assets are countable resources, but a very few are 
not.  See 907 KAR 20:025, formerly 907 KAR 1:645, for more 
information about resource standards. 

 
2. Single applicant resources.   

 
Single applicant countable resources include all bank accounts, 
CDs, savings bonds, individual stocks, brokerage accounts, 
mutual funds, real property, life insurance cash value, and most 
annuities.  Some annuities are exempt resources, but they must 
meet specific requirements to be an exempt resource.  If you are 
dealing with an annuity and it wasn't specifically marketed as a 
Medicaid compliant annuity under the Deficit Reduction Act, it 
probably isn't exempt.  Even some marketed as Medicaid 
compliant may not be, so be careful. 

 
a. Qualified Retirement Plans.   
 

Although most resources are countable, some are not.  For 
example, qualified retirement plans are exempt resources 
under Kentucky's program.  As a result, IRAs, pensions, 
401Ks, 403Bs and other qualified plans are not counted.  
However, don't forget that even though these plans are not 
countable resources, the payments received under a plan 
are considered income.   

 
Another issue that comes up regularly when dealing with 
qualified retirement plans – namely, IRAs – is Medicaid's 
demand that an applicant take monthly withdrawals from 
all of their IRAs if they are over age 59½.  Federal law 
doesn't require this, but Medicaid does.  So you may save 
yourself some trouble by having an applicant draw 
something from each of their plans on a monthly basis if 
the applicant is age 59½ or over.  Of course, don't forget 
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about the minimum distribution requirements imposed by 
federal law for account owners over age 70½.     

 
b. Automobile.   
 

In addition to qualified plans, one automobile of any value 
is an exempt resource if it can be used to transport the 
applicant for medical care.  Be ready with a physician's 
letter saying that the automobile can be used to transport 
the applicant for medical care.   

 
c. Funeral Plan.   
 

Also, a prepaid funeral plan can be an exempt resource, 
but it must satisfy the state's requirements.  Although most 
funeral home operators are careful to sell products, such 
as prepaid funeral plans, that don't run afoul of Medicaid's 
requirements, some aren't so careful.  One vital 
requirement is that no amount of the funds used to prepay 
the funeral become available to family after the funeral.  
Additionally, if a trust is involved, the trust must be 
irrevocable, and if a single-premium life insurance policy is 
involved, the funeral home must be the irrevocable owner 
and beneficiary of the policy.  An arbitrary threshold of 
$10,000 has been imposed by Medicaid on prepaid funeral 
plans.  If a prepaid funeral exceeds $10,000, Medicaid will 
insist on reviewing it before recognizing it as exempt.    

 
d. Home.   
 

Depending on the marital status of the applicant, the 
treatment of the applicant's home may vary.  If the 
applicant is single, the applicant's home may be excluded 
for the first six months of institutionalization.  Afterward, it 
is no longer excluded and efforts to sell it must begin 
unless the applicant provides Medicaid a short letter 
stating her intent to return home.  As we noted above, the 
applicant's income must be used to pay the nursing home, 
not maintain the applicant's home or pay expenses 
associated with it such as real estate taxes and insurance.  
As a result, someone else will have to pay those expenses 
and maintain it if the applicant wants to keep the home.  
Be sure to note that if a couple holds their residence inside 
of a Revocable Living Trust, Medicaid does NOT consider 
the home to be an exempt resource.  

 
e. Personal Property.   
 

Personal property is exempt, too.  This includes furniture, 
appliances, clothing, jewelry, medical equipment, and 
family heirlooms. 
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f. Life Estates.   
 

Life estates are exempt resources, but subject to estate 
recovery. 

  
3. Married applicant resources.   
 

Not all resources for married applicants are treated the same as 
resources for single applicants, but most are.  A few differences 
are noted here.  One reason why they are treated differently is 
because the law tries to protect the CS from impoverishment.  So 
in addition to the resources that are exempt for a single applicant, 
even more are exempt for a married applicant.  One of these 
additional exemptions relates to the family home.  It is exempt 
along with adjoining land regardless of the value.     
 
The Resource Assessment establishes a couple's "countable 
assets."  The Medicaid office completes it as of the "snapshot 
date."  Kentucky permits the Resource Assessment to occur as 
soon as spouse enters a nursing home although many states 
require the spouse to have been in the nursing home for at least 
thirty days.  The Resource Assessment is formally completed on 
Form PA-22 and should be signed by the Medicaid caseworker.  
The IS's representative should not leave the Medicaid office 
without this.   
 
Based on the Resource Assessment, the Community Spouse 
Resource Allowance (CSRA) is determined.  The CSRA is the 
amount of the couple's resources that the CS is allowed to keep.  
In 2014, the CSRA is one-half of the countable resources at the 
snapshot date, but not exceeding a total of $117,240.  If the 
couple has no more than $23,448 in countable resources, the CS 
may keep them all.  Again, this minimum is based on the 
government's effort to prevent impoverishment of the CS.  
Amounts above the CSRA must then be "spent down."  

 
VI. WHAT ARE DISQUALIFYING TRANSFERS?    
 

Disqualifying transfers are transfers of an applicant's property for less than fair 
market value (FMV) within sixty months of a Medicaid application.  The transfer is 
assumed to have been made for the purpose of making the applicant eligible for 
Medicaid.  A disqualifying transfer generates a penalty period.  During this 
penalty period, Medicaid will not pay for the nursing home even if the nursing 
home resident doesn't have sufficient funds to pay for their own nursing home 
stay.  In fact, the penalty period doesn't start until the applicant is otherwise 
eligible for benefits.  That means the applicant has exhausted her resources to 
the point she is eligible for Medicaid – has less than $2,000 in countable 
resources. 
 
To determine the length of the penalty period, divide the fair market value of the 
transferred resources by the Transferred Resource Factor (TRF).  The TRF is 
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evaluated annually and changed.  It is supposed to equal the average cost of 
daily nursing home care in Kentucky.  Of course, the average calculated by 
Medicaid can be far different than the cost actually faced by applicants.  
Statewide variation of nursing home costs runs from approximately $6,000/month 
to approximately $10,000/month.  Regardless, the TRF is $196.52/day for 2014.  
The penalty period isn't capped.  So it can last as long as the calculation 
determines. 

 
Transferred resources are valued at their FMV as of the date of transfer.  If a 
home or farm is deeded to the owner's children, but a life estate is retained, the 
value of the interest conveyed by the parent will be used to determine the penalty 
period.  Likewise, if a parent adds a child's name to a deed or bank account, the 
interest acquired by the child will be valued and used to determine a penalty 
period.     
 
For a home, the PVA value is accepted as the FMV.  However, it is common for 
properties to have FMVs less than the assessed PVA value.  Additionally, rural 
areas with inactive real estate markets or areas that are economically depressed 
can also have properties assessed far above their FMV.  When PVA value is 
above the FMV, get an appraisal so that independent proof of FMV will be 
available.  The PVA is referenced for farm values, too.  To determine the value 
Medicaid will assign to a farm, look at the fair cash value (FCV) shown by the 
PVA.  See 907 KAR 20:030, formerly 907 KAR 1:650, for more information about 
resource transfers.   

 
VII. WHAT ARE NON-DISQUALIFYING TRANSFERS? 
 

Protections exist not only for the CS, but also for disabled children of Medicaid 
applicants.  These protections are visible in the transfer rules associated with the 
applicant's home.  For instance, a parent may transfer her home to a disabled 
child without the transfer being a disqualifying transfer.  So if the child is disabled 
and receiving SSI or SSDI benefits, the parent can transfer the home to the 
disabled child and avoid a transfer penalty even if the child doesn't live in the 
home. 
 
Medicaid also recognizes the benefit provided by a child who lives with a parent 
and provides personal service that helps the parent stay in the home.  The parent 
can transfer the home to the caregiver child without the transfer being considered 
a disqualifying transfer if: (a) the child lived in the parent's home for at least two 
years immediately before the parent moved to the nursing home; (b) the child 
provided care to the parent; (c) the care prevented a move to the nursing home 
for the two year period that care was provided; and (d) two letters are submitted 
that support the child's and parent's assertions about the child's care for the 
parent and its effect.  The letters need to come from nonfamily sources, and one 
should come from the family physician.     
 
Another transfer of the home that doesn't result in a disqualifying transfer 
involves transferring the home to a sibling who has an ownership – that is, equity 
–  interest in the home and who lived in the home for the most recent twelve 
month period preceding the applicant's move to a nursing home.   
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VIII. HOW, WHERE, AND WHEN DO I APPLY FOR MEDICAID? 
  

Three factors pertain to the timing of making a Medicaid application.2  First, the 
patient's needs must rise to the required level of care.  This level of care involves 
help with two of the six Activities of Daily Living (ADLs – Eating, Walking, 
Bathing, Dressing, Toileting, and Transferring i.e., bed to chair).3  A contracted 
Peer Review Organization certifies the patient's care needs.  The precise 
language is found in 907 KAR 1:022, Section 4.  However, Level of Care rarely 
surfaces in the Medicaid eligibility process.  Second, the patient must be in a 
Medicaid approved facility in a Medicaid bed.  Lastly, the patient must be 
financially eligible. 

 
A. Where Do I Apply? 

 
As noted above, the applicant's representative initiates the application 
process at the county DCBS office.  The nearest office to the 
representative can be used, but the application materials will be sent to 
the DCBS office in the applicant's county of residence.  As a matter of 
practice, one should submit the application in the county where the 
patient is institutionalized.  Such a practice will help to minimize 
unnecessary delays and confusion.  Be sure to have the Authorized 
Representative Form (MAP 14) signed prior to going to the Medicaid 
office. 

 
B. What to Do at the DCBS (Medicaid) Office? 

 
Be prepared when going to the Medicaid office.  The caseworker will 
need certain information to fully process and evaluate the application.  
Give them as much of that information as possible.  The more information 
the caseworker receives at intake, the less that has to be provided later.  
But it is virtually inevitable that Medicaid will request additional 
information.  If Medicaid doesn't get the information it believes it is entitled 
to receive, expect benefits to be denied.  Be cautious.  Just because you 
don't receive a letter asking for additional information doesn't mean 
Medicaid has everything it needs (or thinks it needs.)  So back to 
keystone rules when dealing with Medicaid – BE PREPARED and KNOW 
THE RULES.  Also, carefully document what information was provided to 

                                                      
2
 Remember that the planning strategies and application process differ slightly for a married 

couple compared to a single individual.  The Resource Assessment (Form PA-22) or what we 
have called the "snapshot" date in section  V.B.3 of these materials identifies the amount of the 
required "spend down" (Community Spouse Resource Allowance) and without that first 
"snapshot" a couple could have to spend far more than necessary.  This assessment step is 
critical in the process for a married couple.  Disastrously, some couples, misinformed about 
spending money down, have been told "you have to spend down below $117,240" before you can 
apply and then once they go "to apply" the Medicaid worker tells them about the resource 
assessment and now the couple has to spend half of what remains.  Beware of the timing in this 
process. Such timing is critical.   

3
 Remembering the ADLs with A,B,C,D,E – T may help. (Ambulate [Walking], Bathing, 

Continence [Toileting], Dressing, Eating, and Transferring). 
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the caseworker and when it was provided.  Participate in the application 
process as if an evidentiary hearing will occur following it.   

 
C.  What Information Will I Need To Apply? 

 
Again, the more complete and thorough the information provided, the 
easier and smoother the application process will go.  Follow a 
comprehensive list of information: 

 
Medicaid Application Checklist 

 

 Name of Resident 

 Name of Facility 

 Name of County 

 Resident's Social Security Number 

 Date of Entry into Nursing Home 

 Date Paid through 

 Name of Caseworker 

 Phone Number of Caseworker 

 Name of Spouse 

 Spouse's Date of Birth 

 Spouse's Social Security Number 

 Power of Attorney 

 Limited Power of Attorney Signed (MAP 14) 

 Notification to Nursing Home of Application to Medicaid 

 Letter from Nursing Home Showing Private Pay Dates and Date of 
Admission 

 Photocopy of: 
o Social Security Card for Resident and Spouse 
o Medicare Card for Resident and Spouse 
o Supplemental Insurance Card showing policy number, 

company address, effective date 
o Prescription Insurance Card showing policy number, 

company's address, effective date 

 Social Security or Railroad Retirement Awards Letter for Current 
Year 

 Proof of All Gross Pensions, Rental Income, Farm Income and 
Required Minimum Distributions for Retirement Accounts 

 Proof of Current Monthly Health Insurance Premiums including 
Supplements and Part D Drug Plans 

 Proof of Assets: 
o Last six months bank statements for all accounts 

(checking/savings), (even if account has been closed) 
o Explanation and copies of all deposits 
o Copies of checks written for more than $400 
o Last six months copies of Certificate of Deposits (CDs) 
o Last six months of all brokerage accounts 
o Last six months of all IRA's or other retirement accounts 
o Current statement of resident's nursing home account 
o Safety deposit form filled out for all safety deposit boxes 
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 Bank Name, Type of Account, Current Balance, and Holder 
(Resident, Spouse, Joint, or Other) 

 List of Real Estate Owned 
o PVA statement 
o Closing statement (HUD Settlement) for all real estate sold 

in last three years 
o Bank statement showing deposit for all real estate sold in 

last three years 
o Current statement for mortgage or Home Equity Line of 

Credit 
o Other property? 
o Appraisal 
o If House being transferred to caregiver child, need doctor's 

statement 

 Copy of prepaid, irrevocable funeral trust, contract detailing 
services (Do not exceed $10,000) 

 Life Insurance Policies for both resident and spouse:  
o Name of Company 
o Type of Insurance 
o Date Policy Issued 
o Cash Surrender Value 
o Insured (Resident or Spouse) 
o Company type of Insurance 
o Date of Issue 

 Annuity (Must Be Sent to Frankfort for Review) 
o Full Copy of Annuity Contract 

 Trust – Full copies of all existing Trusts for which the nursing 
home resident or spouse is the grantor or beneficiary 

 Will – List the Executor 

 Vehicles 
o Make, Model, and Year  
o Kelly Blue Book Value printout 

 Doctor's note showing Patient can be transported  

 Gifts and Copies of All Checks Showing Gifts Made By Resident 
or Spouse and Copies of All Checks and Deposit Slips to Show 
Return of Gifts Made 

 Disabled Child – Social Security Benefits Award Letter – Birth 
Certificate 

 Qualified Income Trust 

 Copies of the Most Current Billing Statements 
o Rent/Mortgage 
o Property Taxes 
o Homeowner's Insurance 
o Gas/Electric 
o Water 
o Telephone 
o Other Utilities 
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IX. WHAT IF MEDICAID BENEFITS ARE DENIED OR TERMINATED?   
 

If benefits are denied or terminated, identify all possible reasons why and, also, 
the actual reason(s) why.  Fix problems that represent the valid reasons for 
adverse action, then apply again.  In the meantime, consider an appeal.  If 
benefits were wrongfully denied or terminated, appeal.  See KRS Chapter 13B 
for additional guidance about the appeal process. 

 
A. How Do I Appeal?   

 
Inform Medicaid that you disagree with an adverse action, and ask for a 
hearing.  Ask in writing.  When considering an appeal, consider the 
validity of the agency decision and the possibility of an overpayment of 
benefits if the decision was proper.  Also consider the difference between 
private pay rates and Medicaid rates.  Repaying Medicaid may be 
cheaper than being private pay.  But don't knowingly deceive.  
 
When giving notice of an appeal, send it by whatever means you have 
available to get the notice to Medicaid.  Send it by regular mail, email, fax, 
and hand delivery.  The preparedness at the beginning of the application 
process really pays off during the appeal because it will make preparing 
the case much easier.  Thus, carefully documenting everything that is 
done, when it is done, is essential from the beginning of an engagement. 

 
B. When Do I Appeal?   

 
If the denial occurs after benefits have started, appeal within ten days to 
keep benefits pending the appeal.  The notice of appeal doesn't have to 
be given within ten days of an adverse action though.  It can be done 
anytime within thirty days of a notice by Medicaid saying that it has taken 
adverse action or within forty days of a notice saying Medicaid is going to 
take adverse action.  Watch out – most dates related to Medicaid are 
based on the date of the letter Medicaid mails which are often not 
received until ten days following the date of the letter giving notice of the 
adverse action. 

 
C. What Is the Appeals Process?   

 
The appeal starts out with an administrative hearing called the "fair 
hearing."  A recommended order follows the hearing.  We can file 
exceptions to the recommended order within fifteen days.  The head of 
the agency will issue a final administrative order either accepting or 
rejecting the recommended order.  The decision can be appealed to the 
Appeal Board for Public Assistance within twenty days of the final order.  
907 KAR 1:560 §13(2).  The Appeal Board is a three (3) person hearing 
panel.  KRS 205.231(3).  It may accept, modify, or set aside the final 
order.  The Appeal Board's decision can be appealed to the circuit court 
in which the applicant resides within thirty days.  KRS 205.231(6).  The 
action in circuit court will be initiated by a Petition or Complaint and 
service of it along with a summons.  Beyond the circuit court, an appeal 
may be taken to the Kentucky Court of Appeals. 
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D. What Fee Can an Attorney Charge for Appeal Representation?   
 

Very little. KRS 205.237 and 907 KAR 1:560 §19 provide strict guidelines 
for the fees an attorney can charge.  The fees are limited to: (a) $75 to 
prepare for and appear at the "fair hearing; (b) $75 to prepare for and 
present the case to the Appeal Board; (c) $175 for representation at the 
circuit court level; and (d) $300 for representation at the court of appeals 
level.   

 
X.  WHAT IS THE ANNUAL RECERTIFICATION? 
  

Each year, normally during the same month of the initial approval, every 
Medicaid recipient must be recertified to confirm continued eligibility.  This annual 
recertification differs from notifying Medicaid of a change in circumstance.  Alert 
Medicaid to changed circumstances within ten days of occurrence.  Such 
changes in circumstances would include sale of the resident's home, receipt of 
inheritance or any other funds, remarriage, death of spouse, increase or 
decrease in income or health insurance premiums or anything else that could 
affect eligibility or the patient's liability.  
   
About two weeks prior to the date, the recipient's representative will receive 
notice from the Medicaid caseworker informing her/him of an appointment time or 
instructing her/him to call to schedule an appointment to provide information 
about the Medicaid recipient's financial position.   

 
XI. WHAT LEGAL DOCUMENTS ARE NEEDED? 
  

Estate planning documents include Testamentary Wills and Trusts, Revocable 
and Irrevocable Living Trusts, Durable and Springing Powers of Attorney, Health 
Care Surrogates, and Advanced Directives (Living Wills).  The aging face a 
number of issues and the necessary legal documents vary accordingly.  A 
capable practitioner customizes the legal documents to meet the client's needs, 
goals, and desires.  At the very least, related to Medicaid planning, a family 
needs a well-drafted Power of Attorney that allows the agent to make unlimited 
gifts.  The rules of Medicaid limit what can be done to preserve assets without 
the unrestricted power to make gifts.  For a Power of Attorney to possess that 
authority, the document must state so "unambiguously on its face," per KRS 
386.093(6).  The statute says: 

 
Notwithstanding any provision of law to the contrary, a durable 
power of attorney may authorize an attorney in fact to make a gift 
of the principal's real or personal property to the attorney in fact or 
to others if the intent of the principal to do so is unambiguously 
stated on the face of the instrument. 
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VA PENSION BENEFITS: THE RULES AND CHANGES FOR 2014 

Misty Clark Vantrease and Kelly Gannott 
 
 
 

 
 
This is Misty's dad and her favorite veteran.  Her dad served in the Navy from 1959-1967 
as a flight engineer, stationed in California, Washington, Alaska, and Japan.  He 
receives disability compensation from the VA (Department of Veterans Affairs) and is 
rated as 100 percent disabled.  Veteran's benefits play a vital role in her dad and mom's 
daily life, from income benefits to healthcare benefits to planning for their potential future 
long-term care needs.  Even if her dad didn't have service-connected disabilities, he 
would be able to access VA pension benefits to help finance his ever-increasing care 
needs.  As a daughter AND an elder law attorney, knowledge of the veterans benefits 
available to Misty's parents is not just essential to their estate and long-term care 
planning, it is essential to their peace of mind.  
   
I. LEGAL SOURCE OF VETERANS BENEFITS 
  

Title 38 of the United States Code contains all veterans' benefits.  This includes a 
wide array of services.  Chapters 11 and 13 of Part II of Title 38 address 
compensation for service-connected disabilities and/or deaths.  Chapter 15 of 
Part II deals with pension benefits for veterans.  As attorneys, these are the two 
sections that will be most often at issue for your clients, although it's important to 
know that the Department of Veterans Affairs (the "VA") covers many more 
services.   

 
  

                                                           
 Partners at Kentucky ElderLaw, PLLC 
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RELEVANT STATUTES AND REGULATIONS 
 

TITLE 38 OF THE UNITED STATES CODE ANNOTATED 
 PART I – General Provisions (§§101-905) 
 PART II – General Benefits (§§1101-2413 
 PART III – Readjustment and Related Benefits (§§3002-4335) 
 PART IV – General Administrative Provisions (§§5100-6308) 
 PART V – Boards, Administrations, and Services (§§7101-7907) 
 PART VI – Acquisition and Disposition of Property (§§8101-8528) 
 
RELEVANT CHAPTERS OF PART II OF TITLE 38  
 CHAPTER 11 – Compensation for Service – Connected Disability or Death  
      (§§1101-1163) 
 CHAPTER 13 – Dependency and Indemnity Compensation for Service –   
         Connected Deaths (§§1301-1323) 
 CHAPTER 15 – Pension for Non-Service-Connected Disability or Death or for  
      Service (§§1501-1562) 
 CHAPTER 17 – Hospital, Nursing Home, Domiciliary, and Medical Care   
         (§§1701-1787) 
 CHAPTER 18 – Benefits for Children of Vietnam Veterans and Certain Other  
         Veterans (§§1801-1834) 
 CHAPTER 19 – Insurance (§§1901-1988) 
 CHAPTER 20 – Benefits for Homeless Veterans (§§2001-2066) 
 CHAPTER 21 – Specially Adapted Housing for Disabled Veterans (§§2101- 
         2109) 
 CHAPTER 23 – Burial Benefits (§§2301-2308) 
 CHAPTER 24 – National Cemeteries and Memorials (§§2400-2413) 
 
The federal regulations implementing and interpreting these code sections can be found 
in Title 38 of the Code of Federal Regulations.   
 
The VA's internal regulations can be found in the M21-1MR, the VA's manual for 
adjudication for claims. It can be found at http://www.benefits.va.gov/warms/topics. 
asp.   

 

II. THE DEPARTMENT OF VETERANS AFFAIRS – STRUCTURE 
 

The services provided by the VA are divided into three basic categories, each 
controlled by a different department.  The first of these is the Veterans Health 
Administration or VHA.  The VA has the largest healthcare system in the United 
States, providing care to over 8 million veterans per year.  Nationally, the VA 
operates around 1,300 care facilities, including 163 VA medical centers 
(hospitals), 850 ambulatory care facilities and outpatient clinics, forty-two 
domiciliaries, and over 200 readjustment counseling centers.1  In Kentucky, there 
are four VA medical centers, two outpatient clinics, eighteen community-based 
outpatient clinics, and three veterans' centers.  For a complete, up-to-date guide 
of facilities, go to http://www.va.gov/directory/guide/state.asp?State=KY& 
dnum=ALL. 

                                                           
1
 Stichman, Barton, Veterans Benefits Manual, (Lexis 2012), p. 723. 
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The second department of the VA that provides services to veterans is the 
National Cemetery Administration or NCA.  This department provides burial and 
memorial benefits, including small burial allowances, headstones, and markers.  
They also operate the 131 national cemeteries,2 including seven VA cemeteries 
located in Kentucky.   
  
The third department, the Veterans Benefits Administration (VBA), is the one that 
addresses both disability and pension claims for veterans.  These are not, 
however, the only benefits addressed by this department.  For example, home 
loans and educational assistance are also handled by this department. The 
Kentucky office for the VBA is located at 321 West Main Street, Suite 390, 
Louisville, KY 40202.  For most pension and disability claims, you will be dealing 
with the regional office, which is located in Milwaukee, Wisconsin. 

 
III. INTRODUCTION TO PENSION AND DISABILITY COMPENSATION 

THROUGH THE VA 
  

Estate planners and elder law attorneys are concerned mainly with four 
categories of veterans' benefits:  

 
1) Basic Pension and Death Pension 
 
2) Improved Pension with Housebound Benefits 
 
3) Improved Pension with Aid and Attendance 
 
4) Disability Compensation. 

 
These benefits come in the form of cash paid on a monthly basis to a veteran or 
his surviving spouse.  This cash can be an essential part of funding long-term 
care, including home care, assisted living, personal care or skilled nursing home 
care.  Besides preventing a person, couple, or family from dipping into savings or 
liquidating assets to pay for care, the money received monthly can also help pay 
for care during penalty periods created by Medicaid-prohibited transfers in a 
Medicaid planning context.   

 
IV. VETERANS IMPROVED BASIC PENSION 
  

To qualify for Basic Pension, a veteran must meet these five basic requirements: 
 

1) The veteran must have been discharged under other than dishonorable 
conditions; 

 

2) The veteran must have served ninety or more consecutive days, one of 
which was during a period of war;3 

                                                           
2
 See i.d., at 851-856. 

 
3
 38 USC §1521(j). 
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3) The veteran must have limited income4 and a net worth that does not 
provide adequate maintenance;5 

 

4) The veteran must be permanently and totally disabled at the time of the 
application for pension; and6 

 

5) The permanent and total disability must not be due to willful misconduct 
of the veteran.7  

 

A. The Discharge Requirement 
 

This requirement is pretty self-explanatory.  As long as the veteran you're 
working with or on whose service your claim is based did not receive a 
dishonorable discharge, he satisfies this requirement.  Examples of other 
types of discharges are honorable, general, and medical.  Most veterans 
you encounter will proudly provide you with their proof of honorable 
discharge.  They may have an honorable discharge certificate and/or it 
will be reflected on their separation papers (also known as a DD-214).  

 

B. The Service Requirement 
 

The service dates for most of the clients that any elder law attorney would 
see would predate 9/7/1980.  All those clients are only required to have 
served ninety days of continuous active-duty service.  In addition, one of 
those days has to be during a designated wartime period.  (If they served 
after 9/7/1980, a full twenty-four months of active duty is required.)     

 
DESIGNATED WARTIME PERIODS 

 START DATE END DATE 

WORLD WAR II8 12/7/1941 12/31/1946 

KOREAN WAR9 6/27/1950 1/31/1955 

VIETNAM WAR10 8/5/1964* 
*2/28/1961 if in-country 

5/7/1975 

PERSIAN GULF WAR11 8/2/1990 Date to be prescribed by law or 
Presidential Proclamation 

                                                           
4
 38 USC §1521. 

 
5
 38 USC §1522. 

 
6
 38 USC §1521(a). 

 
7
 38 USC §1502(a). 

 
8
 38 USC §101(8). 

 
9
 38 USC §101(9). 

 
10

 38 USC §101(29). 
 
11

 38 USC §101(33). 
 



19 
 

C.  The Disability Requirement 
 

To satisfy the disability required for pension benefits, a person must have 
a ratable disability or be permanently, totally occupationally disabled.  
There is no requirement that the disability be service-connected.  
Generally, a person of any age who meets the Social Security definition 
of disabled (cannot participate in any substantial gainful activity) or has at 
least one condition rated at 60 percent for VA disability purposes will 
satisfy this element.  In addition, if a veteran is in a nursing home, he will 
satisfy this criterion.  More importantly, any veteran age sixty-five or older 
is presumed to be permanently and totally disabled.12  For many estate 
planning or elder law clients, age alone will be the qualifying factor under 
this requirement.   

 
D.   The Financial Requirements 

  
VA Pension is a means-based benefit, dependent on both income and 
assets.   

 
1.   Income. 

 
To be eligible for a pension benefit, a veteran's Income for VA 
Purposes (IVAP) must be less than the Maximum Annual Pension 
Rate (MAPR) for the benefit sought.  IVAP is not an official VA 
term, but is used by most practitioners to indicate the amount of 
income counted by the VA, as opposed to actual gross or net 
income.   
 
IVAP is the veteran's household gross income reduced by the 
claimant's net household unreimbursed medical expenses.  The 
household income is all income of the veteran and his spouse.  
This includes payments of all types from all sources, unless 
specifically exempt.  This can be regular recurring income (Social 
Security, pension, etc.) or irregularly recurring income (interest 
income).  Non-recurring income, for example a lawsuit settlement 
or inheritance, is also counted.13  Public assistance benefits are 
not counted as income.  Maintenance payments, insurance 
payments from casualty loss, and profits from the sale of real or 
personal property are also not counted as income.14  
  
Unreimbursed medical expenses (UMEs) are household regularly 
recurring medical expenses not paid by another source.  A 
deductible equal to 5 percent of the Pension or Death Pension 
MAPR is subtracted from gross UMEs to obtain the net UME 

                                                           
12

 Pub.L.No. 107-103, §207, 38 CFR §3.3 (2011). 
 
13

 38 CFR §3.271 (2012). 
 
14

 38 CFR §3.272. 
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amount. Examples of UMEs are Medicare and Medicare supple-
ment premiums, medical and personal care supplies, medical 
equipment, private caregiver expenses, and costs of residential 
skilled care or qualified assisted living expenses.   

  
To calculate if someone meets the income criterion, a practitioner 
must first be familiar with the MAPRs for the pension benefits. 

 
2014 IMPROVED PENSION MAPR 

 MAPR MONTHLY RATE 

IMPROVED PENSION $12,652 $1,054 

          with 1 dependent (spouse)* $16,569 $1,381 

 
Now subtract the client's IVAP from the MAPR for the benefit 
sought to see if there is any eligibility.  As long as the IVAP is less 
than the MAPR, the veteran will be eligible for some type of 
benefit.  The difference is divided by twelve to determine the 
monthly benefit the veteran will receive.   

 
Example #1:  John, a veteran, age sixty-five and married, has 
total gross income of $10,051.  He and his wife have $1,600/year 
of UMEs.  As a veteran with one dependent, his MAPR for Basic 
Pension is $16,569.  The deductible from UMEs is 5 percent of the 
MAPR or $828, leaving the net UMEs at $772.  IVAP is equal to 
gross family income ($10,051) minus net UMEs ($772).  IVAP is 
$9,279.  John is eligible for pension benefits equal to MAPR 
($16,569) minus his IVAP ($9,279).  

  
He will receive a Basic Pension benefit of $7,290 per year or 
$607.50 per month.   

 
MAPR       $16,569 
Gross Household Income    $10,051 
Total Unreimbursed Medical Expenses  $  1,600 
5% of MAPR      $     828 
Net UMEs (Total UMEs less 5% of MAPR)  $     772 
IVAP (Gross Household Income less Net UMEs)  $10,051 
      -   $     772 
      =  $ 9,279 
Annual pension (MAPR less IVAP)   $16,569 
      -  $  9,279 
      =  $  7,290 
Monthly pension     $ 607.50 

 
Example #2: Frank, a veteran, age eighty-five, is a widower.  He 
receives Social Security yearly of $21,600.  He has $6,750 in 
UMEs.  As a single veteran, his MAPR is $12,652.  The deductible 
from UMEs is 5 percent of the MAPR or $632, leaving his net 
UMEs at $6,118.  IVAP is equal to gross income ($21,600) minus 
net UMEs ($6,118).  IVAP for Frank is $15,482.  His IVAP is 
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higher than the MAPR for a single veteran; therefore, he is 
ineligible for any benefit.   

 
2.  Assets. 

  
In order to decide if a veteran is eligible for pension, the VA 
considers the veteran's net worth as well as his or her income.  
The VA will only approve pension when the veteran's estate is of 
such value that it, combined with household income, cannot meet 
the veteran's needs over his life expectancy.15  To determine this, 
the VA considers 1) whether the veteran's property can be readily 
converted to cash without substantial sacrifice; 2) the veteran's life 
expectancy; 3) the number of dependents of the veteran, and 4) 
the potential rate of depletion of the assets.16  The great myth 
around the asset requirement is that if a veteran has less than 
$80,000 in assets, he will qualify.  This is a misstatement of the 
rule.  The only rule referencing $80,000 is the requirement that if 
the VA denies a claim is due to excess assets and the value of the 
assets exceeds more than $80,000, the VA must provide a 
Corpus of Estate Decision or Form 21-5427.17  In reality, there is 
no set amount of assets that is unacceptable, as long as the 
veteran is likely to deplete all of the assets in his lifetime.   
  
When determining net worth for VA, some assets count and some 
do not.  The list is not consistent with those you might see in other 
systems, like state Medicaid.  Basically, the VA considers any 
asset in which a veteran or his spouse has a right of ownership or 
control, or any asset from which the veteran or his spouse has a 
right to receive income, as countable.  This includes banking or 
brokerage accounts, IRAs and other qualified retirement accounts, 
most annuities, life estates, business interests, life insurance cash 
value, and rental property.  Not included are personal property, 
automobiles, a primary residence including a reasonable amount 
of land, immediate annuities, pre-paid funerals, and assets not 
easily convertible to cash.   
  
Estate planners and elder law attorneys will want to arrange a 
client's countable assets for VA purposes in such a way that his 
net worth balanced with life expectancy and need leaves him 
wanting.  If planning is being done in conjunction with Medicaid 
planning, the planner may want net worth to be as low as $2,000.  
It will depend on the situation at hand and the nearness of 
possible skilled nursing home care.   

  

                                                           
15

 38 USC §1522(a). 
 
16

 38 CFR §3.275(d) (2012). 
 
17

 MANUAL M21-1-1MR, Part V, Subpart iii, 1.J.70.b (last updated Feb. 13, 2007). 
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It is important to note that there is currently no "look-back period" 
or penalty for transferring or giving assets away in the VA system.  
This includes the transfer of assets into an irrevocable trust.  A bill 
was introduced in the U.S. Senate in 2012 to institute a three year 
look-back period for VA with penalties of some type attached to 
prohibited transfers.  That bill never made it out of committee.  
Another, practically identical, bill was introduced in 2013 and is 
back in committee.  Although it hasn't happened yet, it is very 
likely that such a measure will be passed soon, making advance 
planning even more important for those wanting to receive this 
benefit in the future.   

 
V. DEATH PENSION FOR WIDOWS 
  

The veterans benefit available to a widow of a veteran is, not very romantically, 
called the Death Pension.  To qualify, a widow can be of any age and must: 

 
1) Have been married to the veteran for at least one year, and not remarried 

since the veteran's death; and 
 
2) Meet the asset and income means test required for Basic Pension 

eligibility.   
  

The MAPRs for the Death Pension are less than those for the veteran himself, as 
follows: 

 

 MAPR MONTHLY RATE 

DEATH PENSION   $8,485 $707 

          with 1 dependent* $11,107 $926 

 
Example #1 – Mildred, a widow is eighty-four years old.  Her husband was a 
World War II veteran who served for two years and was honorably discharged. 
She has income of $10,080 per year and UMEs of $2,400.  The MAPR for 
Mildred is $8,485.  To calculate her net UMEs, we subtract 5 percent of the 
MAPR from her gross UMEs ($2,400-$424 = $1,976).  Her IVAP is her gross 
income ($10,080) minus her net UMEs ($1,976).  Her IVAP is $8,104.  The 
MAPR ($8,485) exceeds her IVAP ($8,104) only by $381.  She would therefore 
receive only $31.75 per month as her pension benefit. 
 
Example #2 – Ruth, a widow, is eight-four years old, her husband was a World 
War II veteran who served for one year and was honorably discharged.  Her 
gross income is $18,600 and she has unreimbursed medical expenses of 
$15,500.  The MAPR is $8,485.  Her net UMEs are $14,076. ($15,500 minus the 
deductible of $1,424).  Her IVAP is $18,600 minus her net UMEs of $14,076.  
Subtracting her IVAP from MAPR ($8,485-$4,524) leaves a pension benefit of 
$3,961 or $330.08 per month.   
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VI. IMPROVED PENSION WITH HOUSEBOUND BENEFITS 
  

This is merely an increase in the MAPR that is available to a veteran or a 
surviving spouse because he or she is substantially confined to home due to 
disability.18  The veteran or surviving spouse (also called the "claimant") is not 
locked in his house forever.  He is just considered unable to leave to earn 
income.  The VA does, however, require the claimant to give up driving.   

 
2014 HOUSEBOUND MAPRS AND MONTHLY RATES FOR A VETERAN 

 

HOUSEBOUND ALLOWANCE $15,462 $1,289 

          with 1 dependent (spouse)*   $19,380 $1,615 

 
2014 HOUSEBOUND MAPRS AND MONTHLY RATES FOR A  

SURVIVING SPOUSE 
 

HOUSEBOUND ALLOWANCE $10,371 $864 

          with 1 dependent*   $12,988 $1,082 

 
Example #1 – John, our sixty-five-year-old married veteran from the earlier 
example, is now housebound.  The only thing that changes in his calculation is 
the MAPR for the benefit sought, Basic Pension with Housebound Allowance.  
His IVAP is still $9,279.  To compute his possible benefit, however, we will now 
subtract his IVAP from an MAPR of $19,380.  This leaves John with a pension 
benefit of $10,101 per year or $841.75 per month. 
 
Example #2 – Frank, our eighty-five-year-old single veteran from the earlier 
example, is now housebound.  Again, the only thing that changes in his 
calculation is the MAPR for the benefit sought.  His IVAP is still $15,482.  His 
IVAP is still higher than the MAPR of $15,462, although just barely.  He still gets 
no benefit.   
 
Example #3 – Ruth, our eighty-four-year-old widow, is now housebound.  Just 
like the veterans above, the only change for Ruth is the MAPR for the benefit 
sought (housebound), which is now $10,371.  Her IVAP is still $8,104.  
Subtracting her IVAP from the MAPR shows Ruth to be eligible for a benefit 
amount of $2,267 per year or $188.92 per month.   

 
VII. IMPROVED BASIC PENSION WITH AID AND ATTENDANCE ALLOWANCE 
  

The "Aid and Attendance" benefit is the largest non-service connected benefit 
available and the one sought most by clients of estate planners and elder law 
attorneys.  It is the benefit accessed when a client needs home care, assisted 
living, personal care or nursing home care and the costs of such care are 
considerable.  To be eligible, the claimant must be so helpless as to require the 
aid of another person to perform the functions required by everyday living.19  

                                                           
18

 38 CFR §3.351(d). 
 
19

 38 USC §1502(b). 
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Entitlement to the benefit can be established by "(1) showing the claimant to be 
blind or so nearly blind as to have corrected visual acuity of 5/200 or less in both 
eyes or concentric contraction of the visual field to 5 degree or less, (2) proving 
that the claimant is a patient in a Nursing Home; or (3) showing that the claimant 
is unable to dress or undress or keep himself or herself clean and presentable; 
that the claimant frequently needs adjustments to any special prosthetic or 
orthopedic appliances or is not able to attend to the wants of nature; or has a 
physical or mental incapacity that requires assistance on a regular basis to 
protect the claimant from the hazards of his or her daily environment."20   

  
The deductibility of independent living and assisted living expenses has been a 
hot topic in the last few years, since a FAST letter was issued October 23, 2012. 
This letter, provided as Appendix A, was issued as guidance and states as 
follows: 

 
The cost of room and board at a residential facility is a UME if the 
facility provides custodial care to the individual, or the individual's 
physician states in writing that the claimant must reside in that 
facility to separately contract for custodial care from a third-party 
provider.  A facility provides custodial care if it assists the 
individual with two or more ADLs. If the facility does not provide 
the claimant custodial care, or the claimant's physician does not 
prescribe care by a third-party provider in that facility, VA will not 
deduct room and board paid to the facility but will deduct the 
cost of any medical or nursing services obtained from a third-party 
provider.21   

 
(Emphases added.)  The letter goes on to state that "emergency pull cords, 24-
hour staffing, and locked exterior doors are not considered medical or nursing 
services."   
  
The FAST letter also addresses when fees paid for Instrumental Activities of 
Daily Living (IADLs) are deductible.  These are things like "activities other than 
self-care that are needed for independent living, such as meal preparation, doing 
housework, and other chores, shopping, traveling, doing laundry, being 
responsible for one's own medications, and using a telephone."  These expenses 
are deductible only if "the individual is entitled to pension at the A&A or 
housebound rate, or a physician has certified that the claimant has a need to be 
in a protected environment, AND the facility provides medical services or 
assistance with ADLs to the individual."22  Basically, if your client is not getting 
help with at least two of the VA's ADLs, he is not going to be able to deduct the 
majority of his independent living or assisted living expenses as UMEs.   

  
Again, the only difference in the calculation of benefit is the MAPR available to a 
veteran or surviving spouse who can establish the need for "aid and attendance."   
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 38 USC §1502(b). 
 
21

 October 23, 2012 FAST Letter, Appendix A. 
 
22

 See October 23, 2012 FAST Letter, Appendix A. 
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2014 MAPR AND MONTHLY BENEFIT FOR VETERAN 
 

AID & ATTENDANCE ALLOWANCE $21,107 $1,759 

          with 1 dependent (spouse)* $25,022 $2,085 

 
2014 MAPR AND MONTHLY BENEFIT FOR SURVIVING SPOUSE 

 

AID & ATTENDANCE ALLOWANCE $13,563 $1,130 

          with 1 dependent* $16,180 $1,348 

 
Example #1 – John, our sixty-five-year-old married veteran from our earlier 
examples, is now living in assisted living and has $56,000 in unreimbursed 
medical expenses (meaning he is getting assistance with at least two ADLs).  
John's MAPR for the aid and attendance benefit is $25,022. His net UMEs are 
now $55,172 ($56,000-$828).  This makes his IVAP in the negative as his net 
UMEs far exceed his gross family income.  In addition, anytime the IVAP is in the 
negative, the veteran will qualify for the full amount of the benefit sought, or 
$25,022 per year.  John and his wife will receive $2,085 in additional income 
every month. 
 
Example #2 – Frank, our eighty-five-year-old veteran from the previous 
examples, is now receiving home health care to assist him with his activities of 
daily living.  These expenses account for $18,000 of UMEs.  Frank's net UMEs 
are now $17,368.  This makes his IVAP $4,232.  Subtracting his IVAP from the 
MAPR for a single veteran leaves him with a benefit of $16,875 per year or 
$1,406 per month. 
 
Example #3 – Ruth, our widow, has moved into assisted living, where she is 
receiving assistance with two ADLs.  She has yearly income now of $42,000 (she 
got an inheritance that she annuitized) and UMEs of $48,000.  In this situation, 
her net UMEs are $47,576.  Just as in John's case, her net UMEs exceed her 
gross income, reducing her IVAP to a negative number.  She qualifies for the 
max base rate for a surviving spouse of $13,563 per year or $1,130 per month.  
  
This monthly income can help a client preserve his estate by not needing to dip 
into savings to pay for his care.  It is just another tool in an attorney's toolbox and 
should not be forgotten when considering what options are available. 

 
VIII. DISABILITY COMPENSATION 
  

Disability compensation is money paid to a veteran for an injury, disease or 
condition sustained during, or aggravated by, active-duty service in the military.  
The disability itself can arise after discharge from service if the disability is 
considered related or secondary to a disability that occurred during active-duty 
service or if the disability is presumed to be related to conditions experienced 
during active-duty service.23 
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 38 USC §§1110, 1131. 
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The most important distinction between disability and pension is that disability 
benefits are awarded no matter the income or assets of the veteran.  It is not a 
needs-based program.  In addition, total disability is not required to receive some 
benefit.  In the world of VA disability compensation, there is a four-step process 
to adjudicate claims for service-connected benefits. 

  
1. First, the VA determines if the veteran is eligible to receive VA benefits, 

including whether the veteran was discharged or separated under other 
than dishonorable conditions. 

 
2. Second, if the veteran survives the first step, the VA decides whether the 

veteran qualifies for disability compensation. 
 
3. Third, if steps one and two are satisfied, the VA determines the severity of 

the disability and assigns a percentage evaluation from 0 to 100 based on 
the Schedule for Rating Disabilities.24 

 
4. Fourth, the VA sets the effective date for the award of service-connected 

disability compensation.  
 

The amount of the disability award will depend on the number of qualifying family 
members of the veteran, the percentage of disability, and whether a special 
allowance rate applies.25 

 
Examples of Disability compensation rates for 201426 

30%-60% without Children 
 

Dependent Status 30% 40% 50% 60% 
Veteran Alone $401 $578 $822 $1,041 
Veteran with Spouse Only $449 $641 $902 $1,137 

 
70%-100% without Children 

 
Dependent Status 70% 80% 90% 100% 
Veteran Alone $1,312 $1,526 $1,714 $2,858 
Veteran with Spouse Only $1,424 $1,653 $1,858 $3,017 

 
A hot topic in the VA disability world is the benefit payable to a veteran who 
served in Vietnam and has developed a condition presumptively related to 
exposure to Agent Orange.  The veteran must have been "Boots on the ground" 
in Vietnam (or surrounding areas), at a base stateside where Agent Orange was 
stored, or on vessels that were in blue water but had contact with the substance. 
Among the illnesses presumptively related to exposure are Type II Diabetes, 
Prostate Cancer, Ischemic Heart Disease, Lymphoma, Parkinson's Disease and 
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 38 USC §1155. 
 
25

 38 USC §1115. 
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 For full rates, see http://benefits.va.gov/COMPENSATION/resources_comp01.asp. 
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Prostate Cancer.  Obviously, many of these are relatively common diseases in 
men as they age.  As no causal connection has to be established between the 
condition and exposure, many Vietnam veterans will become, or may already be, 
eligible for this benefit.  A substantial tax-free amount of disability compensation 
available to a client is something any practitioner handling planning for a client 
would want to access.   

  
There are some similar benefit relationships between certain conditions and 
exposure to asbestos or atomic testing. Information can be found at www.va.gov.   

 
IX. VA PLANNING 
  

VA Planning, like Medicaid planning, is a means of protecting and preserving 
assets by increasing income to meet financial demands of care needs.  Just as in 
Medicaid, you apply the law to the facts in order to make an individual eligible 
sooner for a benefit to help finance his care needs, possibly leaving more assets 
preserved for later.   
  
As there are no current penalties for transfers, gifting can be a useful tool in VA, 
as well as transfers into irrevocable trusts.  HOWEVER, it is important to realize 
the implications for such actions in the Medicaid world.  Just as in Medicaid 
planning, a proper VA planning technique could be to just convert countable 
assets to exempt assets. This is very useful if a family is just slightly over-
resourced.  In addition, immediate annuities may be used to convert VA 
countable assets (an IRA, for example) to an income stream.  Any type of annuity 
used should be Medicaid-compliant or capable of being converted to a Medicaid-
compliant product to avoid major problems if someone needs nursing home care, 
as is often likely.   
  
Again, be warned.  A look-back period and resulting penalties for transfers are 
very likely coming soon.  A bill proposing such changes has been introduced in 
the U.S. Senate again this year and we will see what happens. 

 
X. THE VA APPLICATION PROCESS 
  

The VA claims system is forms-based. The forms can all be found at 
www.va.gov/forms.  An informal claim can be submitted on a VA Form 21-4138. 
This can lock in a claim date while you are collecting further information needed 
for the full claim.  If you have everything together and ready to submit, the best 
approach is to file a Fully Developed Claim on Form 21-526EZ.  These claims 
are processed fastest.  The representative filing the claim should indicate if you 
are filing for pension or disability or both.  While pension decisions are made 
quickly (a few months at most), disability claims can take years to process.   
  
In addition to the claim form, a veteran requesting pension will also provide proof 
of net worth (income and assets), a Medical Expense Report (Form 21-8416) and 
supporting documentation, an Examination for Housebound Status or Need for 
Permanent Aid and Attendance (VA Form 21-2680) (if applying for improved 
pension), proof of marriage, and proof of service/the separation paper (DD214).  
A surviving spouse who is a claimant will need to submit a marriage certificate 
and a death certificate for the veteran in addition to the above items.  The VA can 



28 
 

request more items, as they see fit.  There are private software packages that 
can be purchased to help with the assembly of applications.   
 
To be a representative for your client in front of the VA and handle one of these 
claims or applications, you will need to be accredited.  An attorney can become 
accredited by applying to the Office of General Counsel (OGC).  The attorney 
must be in good standing with the Bars where they are admitted and provide 
three character witnesses. A non-attorney representative has further require-
ments, including some education requirements.  Once you have received your 
accreditation, you will file a VA Form 21-22a (for attorneys) with each claim you 
file to have yourself named as the representative for that claimant on that claim in 
front of the VA.  This will allow you to sign some forms for the client and allows 
the VA to speak with you as the representative.   
  
While an elder law attorney can charge for the planning portion of their 
representation, no one can charge for the application itself.  Once an individual 
has expressed an intention to file for any VA benefit, the person is considered to 
be a claimant and no fee can be charged for the preparation, presentation, or 
prosecution of that claim by the representative.  Fees are allowable, when 
approved by the VA, when you are appealing a denial of benefits.   

 
XI. CONCLUSION 
  

A good working knowledge of what VA benefits are available to a veteran and/or 
his spouse will give attorneys yet another useful tool to preserve assets and 
manage the care needs of their clients as they age.  With nursing homes costing 
anywhere from around $6,000 to $11,000 per month, many middle-class families 
are in a position where all assets could be depleted without proper planning.  It 
would be a shame for a client to miss out on the potential VA benefits that might 
be available to them.  These clients have served their country and now we can 
be of service to them with competent representation.   
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AN ATTORNEY PRIMER ON RETIREMENT PLANS 
Robert L. McClelland 

 
 
 
Dear Attorney Bill:  Thanks for all the help you have provided to our family all these 
years.  I don't know how you keep up with all those laws and things but I certainly am 
glad I have you to call on when I am faced with difficult life-changing questions.  I know 
we are nearly the same age and you are facing the same questions about Social 
Security and IRA timing.  So, I am thinking about retiring [aren't we all?], and have a few 
questions about when I should take my Social Security and start my IRA.  The HR folks 
have told me that our retirement fund has some decisions that must be made before I 
draw against it so I told them I would talk to you and get back with them.  Do you have 
some time to spend on this with me?  
 
Choose one: 
 
______     Dear Client Phil:  I really don't know anything about retirement plans. 
 
______     Dear Client Phil:  How about Thursday at 1:30? 
 
As attorneys we rarely have time to learn something new unless we are forced to by a 
client problem.  ERISA is not an area of study for the general practitioner.  However the 
issue can easily arise in divorce matters, estate planning and Medicaid planning.  IRA 
distributions affect income tax on an estate and rights of beneficiaries and design for 
their new "income."  It is important to understand what types of funds require Minimum 
Required Distributions.  If for no other reason, we should know these issues affect our 
own retirement matters and the potential for use of retirement funds in our own 
businesses. 
 
I. "RETIREMENT" 
 

In the modern world, retirement is a qualitative term.  Many things affect how we 
view this stage of our lives.  Does it really mean we "quit" working?  Do I want to 
"quit" now?  Do I have to quit now?  How is it funded?  How much money do I 
have and will I "have" to continue working?  Is Wal-Mart hiring?  When should I 
start to draw my Social Security?  Can my wife draw on my Social Security too?  
Should she?  What kind of "retirement fund" does my employer have?  How is it 
funded?  Can I "roll it over?"  Do I get benefits?  How can they just close out the 
pension fund, I paid into it all these years. 
 
If we as lawyers want people to think we know something about these questions, 
here is a survey primer that can help focus us to answer (or find answers to) 
these questions.   

 
A. Social Security 

 
We know what Social Security is (although most of us don't know its real 
name is Old Age, Survivors and Disability Insurance "OASDI")1 … 

                                                
1
 42 U.S.C.§401 et seq. 
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Although it was not designed that way,2 Social Security is the federal 
program that is depended on by nearly everyone in the program (and 
some not in the program) to fund their retirement years.  When the 
program was designed in 1935, the life expectancy of the male was 58.1 
years, in 1972 that age was 67.4 years; today male workers are expected 
to live 76.years and females 81.1 years.3  Life expectancy is substantially 
longer and the numbers are not adding up the way we thought.  As a 
result, in 1983, Congress began to tamper with when our benefits are to 
begin.4 

 
The following schedule applies as of today [but don't get too comfy, we all 
know how dependable this is now] for those planning to retire within the 
next (very) few years. 

 
Birth year:   "Full Retirement Age" 
1937 and prior   65 
1938    65 and two months 
1939    65 and four months 
1940    65 and six months 
1941    65 and eight months 
1942    65 and ten months 
1943-1954   66 
1955    66 and two months 
1956    66 and four months 
1957    66 and six months 
1958    66 and eight months 
1959    66 and ten months 
1960 and later   67 
 
Choices can affect the actual time we begin our Social Security but here 
is a summary of some of the more important issues to consider.5 

 
1.   We have to have paid into the SS trust fund in "Covered 

Employment"6 at least "40 quarters" of value to be eligible.7  A 

                                                                                                                                            
 
2
 "In fact, nearly two out of three retirees receive at least half of their income from Social 

Security."  Social Security in a Nutshell, Chapter 11. 
 
3
 http://www.infoplease.com/ipa/A0005148.html, a life expectancy table. Source: National Center 

for Health Statistics, National Vital Statistics Reports. Web: www.cdc.gov/nchs. 
 
4
 http://www.ssa.gov/pubs/ageincrease.htm. 

 
5
 These issues presume that the client has not been disabled which brings in the disability 

consideration which allows a recipient to draw the Primary Insurance Amount (PIA) at the time of 
disability before their Full Retirement Age.  
 
6
 Some employment is not "covered."  Federal employees hired before 1984 are not covered.  

Babysitting is covered but some part-time college jobs, such as in the bookstore and fraternity 
houses, are not covered.  A minor child who works in your law office is not covered. 
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"quarter" is not truly a quarter of a year but an amount that, if 
calculated over a year, would be considered "4 quarters" on the 
SS scale.  Currently one who earns $1,200 throughout one 
calendar year would qualify as having "1 quarter."  I can earn a 
maximum of four quarters each year.8 

     
2.   "Early" Social Security retirement benefits are available at age 

sixty-two for those who are eligible, but the monthly payment is 
reduced because our respective available retirement "fund" was 
calculated from full retirement age, i.e. sixty-six years, and if not 
reduced, the numbers would not work.  Therefore the calculation 
for the reduction is:   

 
5/9ths of 1% per month for the first 36 months + 
5/12 of 1% for each additional month thereafter.  

 
If one takes their Social Security before Full Retirement Age, any 
reduction is PERMANENT thereafter, except for annual COLA. 

 
3.  Until last year, one could take early SS at sixty-two, then "buy 

back in" later by reimbursement at sixty-five and basically use the 
payments as an interest free loan.  Social Security got wise to this 
plan and ended it.  However, another benefit that few understand 
is that once a wage earner reaches full retirement age, say sixty-
six, a younger spouse can access the spousal share as early as 
age sixty-two, usually one half the Primary Insurance Amount of 
the wage earner.  [A spouse is entitled to one half of the living 
wage earner's Primary Insurance Amount.]  It would be wise for 
the younger spouse, who has an employment record of his/her 
own, to take the spousal share at sixty-two then drop the spousal 
share and elect his/her own at full retirement or later.  Children 
under nineteen who are still in school can also receive a benefit 
equal to half the Primary Insurance Amount of the parent.9  
Surviving children (under nineteen and a student unless disabled) 
are entitled to survivor's benefits equal to 75 percent of the PIA.  
There is a Family Maximum, however. 

 
4.   On the other hand, I can wait to take my OASDI payments later 

than at my Full Retirement Age and the Primary Insurance 
Amount (PIA) will be adjusted higher about 8 percent each year I 
wait past my Full Retirement Age, until I am seventy-one years of 
age, when withdrawal is mandatory. 

 

                                                                                                                                            
7
 42 U.S.C. §414(a)(2). 

 
8
 http://www.ssa.gov/oact/cola/QC.html. 

 
9
 Although this payment is divided among multiple children. 
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5.    Medicare starts at sixty-five regardless of when the worker starts 
her Social Security OASDI payments.  We start signing up for 
Medicare about two months before our sixty-fifth birthday.   

 
6.    Medicare "Part A" is automatic and is basically "major medical," 

while "Part B," which pays doctor bills and diagnostics, must be 
elected.  Every person who paid into the fund receives Part A at 
no charge.  For Part B, a premium (this year for the average 
person is $104.90)10 is deducted from the monthly SS check 
unless elected to be paid quarterly when billed.  Medicare begins 
to pay after a deductible of $147 is met and pays only about 80 
percent of the bill, so it is wise to purchase a "supplement" 
(Medigap) insurance policy which pays the co-pay and deductible 
that Medicare does not pay.  Although there are enrollment 
periods, Medicare supplement insurance should be purchased at 
the time one enrolls in Medicare.  If not, unlike the new Affordable 
Care Act provisions mandate, there may be underwriting issues.   
"Part C" is a managed care plan and can be elected in place of 
Part B and is often less expensive, but choice of physicians is 
limited.11  "Part D" is the pharmacy plan which, if not enrolled at 
the beginning, has a premium penalty increase of about 10 
percent for each year one delays enrollment.  It is better to enroll 
in the least expensive plan than to wait on enrollment. 

 
7.   Each person should receive an annual "Personal Earnings and 

Benefit Estimate Statement" which summarizes what the 
individual can expect from the Social Security system.12 

 
8.    If the retired worker dies, the spouse is entitled to the full Primary 

Insurance Amount of the deceased retired worker if the spouse's 
own PIA is less than the decedent's PIA.  If the spouse remarries, 
unless he/she is over sixty years of age, that prior spouse's benefit 
is lost.   

 
9.   A "divorced spouse" can also share in the benefit if the marriage 

lasted at least ten (10) years, even if the worker has not retired.  If 
the "worker spouse" remarries, the benefit is available.  However, 
if the divorced spouse remarries, in most cases, she/he forfeits the 
right to claim on the ex-spouse.13  If more than one marriage, 
choose the larger amount. 

 

                                                
10

 http://ssa-custhelp.ssa.gov/app/answers/detail/a_id/1581/~/medicare-part-b-%28medical- 
insurance%29-monthly-premium-for-2012. 
 
11

 http://www.medicare.gov/Publications/Pubs/pdf/11219.pdf. 
 
12

 http://www.socialsecurity.gov/mystatement/ for an online copy. 
 
13

 A divorced spouse who is over sixty years of age can remarry and continue to collect from her 
ex-spouse.  
 

http://ssa-custhelp.ssa.gov/app/answers/detail/a_id/1581/~/medicare-part-b-%28medical-
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10.   Until recently, a client who had earnings after Full Retirement Age 
would have his/her check reduced.  That rule has been limited to 
those who draw early retirement.14  Working after retirement and 
drawing Social Security Retirement funds is permitted within limits.  
Working after beginning one's early retirement benefit can cost a 
reduction in the monthly check, depending on the amount of 
income earned.15  The check of a worker who worked until at least 
Full Retirement Age and began withdrawals is not reduced.  The 
measure only considers "retirement earnings," not annuities, 
interest, rental income and dividends. Once above the defined 
tiered income, SS benefits are taxed.  Spousal income can cross 
the tier and cause taxation on SS benefits.16  However, only a 
maximum of half of the benefit can be taxable. 

 
11. To calculate your client's Primary Insurance Amount here is the 

formula:17 
 

Calculate your Average Monthly Earnings for the highest thirty-five 
years of employment then… (90 percent of the first $767) + 32 
percent of the next $3,857) + (16 percent of everything above 
$4,624).18 
 
The total is the monthly check amount the first year at full 
retirement age.  

 
B. Other "Government Retirement" 

 
1.   Railroad retirement.   
 

This originated before SS because the Congress anticipated the 
decline of the railroad system and the need to protect the 
economy from the loss of jobs.  The benefits are similar but 
actually a little more lucrative monthly than SS.  Medical benefits 
are unique and not on Medicare.19 

 
  

                                                
14

 42 U.S.C. §403. 
 
15

 An "early" retiree may earn $15,480 "provisional income" without affecting her check in 2014.   
However, earning beyond that amount will reduce $1.00 for each $2.00 earned.  
http://www.ssa.gov/pubs/EN-05-10069.pdf. 
 
16

 Id. 
 
17

 http://www.ssa.gov/pubs/10070.html. 
 
18

 http://www.socialsecurity.gov/planners/benefitcalculators.htm is an online calculator for benefits 
and is easy to use. 
 
19

 45 USC Chapter 9, Subchapter IV - RAILROAD RETIREMENT ACT OF 1974. 
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2.   Federal Employees Retirement System.   
 

No Social Security for those employed before 1983.  This is an 
annuity plan that pays from federal funds.  Those hired after 1983 
will receive SS and Medicare along with having participated in a 
"Thrift Plan" through which the federal government and the 
employee jointly paid into a Qualified Fund, akin to a 401K in the 
private sector.  

 
3.    Civil Service Retirement System.    
 

This system is similar to the Federal Employees Retirement 
System. 

 
4.    Veteran's Administration Military Retirement.   
 

After twenty years of active military service, the payment is based 
on rank and length of service.  Medical benefits are available 
through the VA medical facilities and CHAMP VA medical 
insurance for veterans and families of veterans.   

 
5. VA low income pension disability payments.   
 

This is a "needs based" VA benefit to veterans who served at least 
one day during a defined period of war [not necessarily in the 
actual war zone] with at least ninety consecutive days of active 
duty service period.  Eligibility is because the individual is 
"disabled" (over sixty-five years of age meets that requirement), 
with low income and low resources.20 

 
C. "Qualified" Funds and "Non-Qualified" Funds 

 
If money deposited into certain savings/retirement/annuity/IRA/investment 
account funds has not been taxed before being contributed into the fund, 
the funds may be "qualified" to be exempt from income tax until the 
money is released from the fund.21  "Non-Qualified" funds are taxed 
annually and the owner pays income tax on any income that is earned 
within the account.  It is possible for a fund to hold qualified and non-

                                                
20

 Commonly referred to as "Aid and Attendance," this is a "pension" fund for aged or disabled 
veterans and can also provide a monthly benefit for aging spouses of deceased veterans.  Care 
should be taken when seeking this benefit through annuity agents because of the likelihood of 
creating an ineligibility for Medicaid nursing home benefits when an annuity is purchased to 
qualify the individual.  The benefit can be as much as $12,465 for a veteran without dependents 
and $16,324 for a veteran with one dependent. For the spouse of a deceased veteran, the 
amount is $8,485 without dependents and $11,107 with one dependent.  Benefits for Aid and 
Attendance and Homebound benefits are available to increase the amount. See, 
http://benefits.va.gov/pension/current_rates_veteran_pen.asp and http://benefits.va.gov/pension/ 
current_rates_survivor_pen.asp  
 
21

 Funds meeting requirements of IRC §401(a). 
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qualified funds depending on who deposited the money into the fund.  
Some funds are exempt from taxation altogether. 
 
The above paragraph is critically important when doing trust planning 
because a slip of the pen can cause a "taxable event" in the eyes of the 
IRS and cause a qualified fund to lose its exempt status in a single year 
causing all the deferred tax to become due. Know what kind of fund it is.22 

 
II. QUALIFIED PLANS 
 

§401 and §403(b) and SEP plans: The IRS Code identifies what is required to 
defer income tax for deposits into employer retirement funds.  A qualified plan is 
an employer sponsored plan that "qualifies" for tax deferral under §401(a) of the 
Internal Revenue Code.  The goal of this section is to encourage employers to 
provide an incentive for an employee to save for retirement.  The contribution to 
a qualified plan made by an employer is tax deductible, the contribution of the 
employee is tax deferred.  Typically, the contributions are designed as 
"matching" in some respect.  These plans may be "Defined Benefit" or "Defined 
Contribution." 

 
A. Defined Benefit Plan   
 

A Defined Benefit Plan is designed so that an employee can anticipate 
the amount of monthly retirement she/he will receive at the time they 
retire.  These are historically the "retirement plans" of large employers or 
unions such as UMWA, General Motors and Studebaker.23  Qualified 
plans can be pension, profit sharing or stock bonus by design.  The 
employer is obligated to fund the plan to adequately meet the distribution 
requirements.  The problem is that a company that cannot meet the 
contribution due to a poor or changing economy may be unable to meet 
the mandatory contribution and the fund can be placed into bankruptcy.  
In such event the Pension Benefit Guaranty Corporation24 was created by 
Congress to insure at least a portion of the benefit payable to the 
participating retiree.   

 
Four popular types of Defined Benefit Plans: 

 
1. "Fixed benefit plans" entitle a retiree to a fixed monthly payment 

based on salary and longevity. 
 
2. "Flat benefit plans" determine the monthly payment based solely on 

salary. 

                                                
22

 These questions are foremost in Medicaid trust planning.  IRAs and 401Ks and some annuities 
cannot be transferred into an irrevocable trust without risking their qualified status. Get your 
checkbook ready. 
 
23

 I reference Studebaker because the failure of Studebaker’s pension fund gave rise to the 
Employer Retirement Income Security Act (ERISA) which regulates employer benefit packages 
through federal legislation/regulation. 
 
24

 http://www.pbgc.gov. 
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3. "Unit benefit plans" award a retiree based on longevity and salary. 
 
4. "Cash balance plans" which are hypothetical cash equivalents set 

aside although the actual distribution may not accurately be 
predicted. 

 
5. "Pension plans" can be contracted for an employer to contribute 

based on the worker's salary and longevity or position. 
 

B. Defined Contribution Plan   
 

Defined Contribution Plans are the current preferred method of providing 
employee benefit retirement funds.  Rather than defining the amount that 
will be "paid out," the fund defines the amount that is to be "paid in" by the 
employee, and typically matched by the employer, either fully or in part.  
The highest profiled of these are the 401K series accounts which can be 
created (and administered) by an employer or by an institutional 
administrator.  403(b) accounts are similar accounts restricted to use by 
educational and religious or charitable employers.  Neither of these 
guarantees any amount of payout, but allows employers to contribute and 
deduct the contribution and allows employees to contribute and defer tax 
on the contributed income.  These accounts may be "self-directed" but 
typically are not. 

 
1. "Profit sharing" plans are defined contribution plans which allow an 

employer to make discretionary contributions. 
 
2. "Stock bonus" plans are also defined contribution plans but hold 

company stock as incentive investments.  Commonly known as 
"Golden Handcuff" plans. 

 
3. "Pension" plans can also be defined contribution arrangements 

but employers are required to make minimum contributions. 
 

C. Types of "Qualified Plans"25 
 

1. 401K.   
 

Lots of flexibility; might be matching contribution; most common 
type for small businesses because owners can take advantage 
and shield income.  All contributions are pre-tax.  2014 
Contribution limits:  Employer: 6 percent of pre-tax compensation; 
employee: $17,500 (under age forty-nine); $23,000 (over fifty).  
After-tax:  $49,000. 

 

                                                
25

 This list is accumulated from Natalie B. Choate’s Life and Death Planning for Retirement 
Benefits, 7

th
 Edition, 2011, Ataxplan Publications, with summary assistance from Professor 

Robert Fleming’s Retirement Planning class materials during Spring Semester of the LLM 
program in Elder Law at Stetson University’s College of Law. 
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2. 403(b).  
 

Available to employees of 501(c)(3) organizations and local school 
districts.  Most Kentucky teachers participate in this type plan as a 
Kentucky Teacher's Retirement.  Has "thrift" and "savings" plan 
components.  Contribution limits same as 401K: Employee:  
$16,500 plus employer's contribution.  Plus, employees who have 
worked more than fifteen years are allowed an additional $3,000. 

  
3. Individual K.   
 

Available to self-employed individuals.  Permits self-employed to 
avoid administrative costs of managing a 401K while contributing 
the maximum contributions.  A great benefit opportunity for the 
self-employed; one can borrow from a 401K but not from and IRA. 

 
4. Keogh.   
 

Sometimes referred to as an "HR10" plan.  Allows corporate 
contributions similar to a defined contribution plan but limits loans 
to owners and owners are limited in the amount of their 
contributions based on income paid to the owner. 

 
5. Money Purchase Plan.   
 

Appears similar to a Defined Benefit Plan but is not.  The 
employer is mandated to make annual contributions based on 
compensation.  However, if the benefit performance lags, 
distributions are calculated and lowered rather than requiring the 
employer to add additional funding. 

 
6. Profit Sharing Plan.   
 

Defined contribution plan which allows the employer to make 
variable contributions based on a year's performance tied to 
profitability.  Discrimination in favor to owners and executives is 
prohibited although the benefit may be age weighted toward older 
Participants who may have worked in the early years of the 
corporation while growing the company. 

 
7. SEP-IRA.   
 

"Simplified Employee Pension Plan" where each employee opens 
an IRA and the employer makes contributions based on a uniform 
percentage of salary to the account as an annual benefit.  There is 
a 15 percent contribution limit.  Employers must limit their own 
benefit to that of the employees.  This is an attractive benefit offer 
for small firms.  Once the contribution is made, the employer has 
no further obligation.  Good start up plan.  Best opened with an 
institutional administrator such as Vanguard.  Compensation limit:  
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$51,000 max contribution but $255,000 salary max with limit of 15 
percent max contribution (all must be consistent). 

 
8. Simple IRA.   
 

"Savings Incentive Match Plan for Employees" IRA.  May be an 
IRA or 401K account.  Similar to SEP-IRA where the employee 
opens an IRA and the employer makes an annual contribution.  
No active ERISA reporting requirements.  Again, this is a good 
start up benefit plan.  2014 Contribution limit:  $12,000 (under 
forty-nine), $14,500 (fifty and over). 

 
9. "Thrift" or "Savings" Plan.   
 

Employers only contribute when the employee contributes from 
his after tax income.  The employee's contribution is not tax 
deductible but when it comes out; only the employer's contribution 
is taxed.  These plans are declining in popularity. 

 
III. THE IRA:  A "NON-QUALIFIED PLAN" 
 

A. The Important IRA Issues 
 

Individual Retirement Accounts are not "qualified plans."26  Although most 
clients are depending on their Social Security check to carry them 
through, or their 401K, Congress originally intended retirement to be a 
"three legged stool" with Social Security, employer retirement and private 
savings to carry the load.  Unfortunately the middle leg is faltering and a 
close look at the final leg indicates that we have not really held up our end 
of the bargain.  Regardless, the Individual Retirement Account is the 
primary private source of support for America since it was created by 
legislation.  Understanding IRA distributions is very important to an 
attorney who will counsel a client on early SS retirement benefits or on 
spousal "roll-overs" upon the death of a spouse.  The following are just a 
few of the more prominent issues that an attorney needs to be familiar 
with: 

 
1. A traditional IRA can be started before an individual reaches 70½ 

years of age, the mandatory withdrawal time.27  For 2014, annual 
contributions are limited to $5,500 per individual under age fifty 
but $6,500 for those fifty and over.  Some employees may be 
prohibited from having an IRA if their employer offers other 
retirement fund options. 

 

                                                
26

 http://www.irs.gov/pub/irs-pdf/p590.pdf is the primary IRS publication on IRAs. 
 
27

 Roth IRAs can be started at any age if the worker continues working, because they are funded 
with after tax dollars. 
 

http://www.irs.gov/pub/irs-pdf/p590.pdf
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2. A spouse may have an IRA but contribution rules apply even 
though contribution can be based on the employed spouse's 
income. 

 
3. I cannot take a "loan" from my IRA.28  A loan will lead to the entire 

plan being disqualified from tax exemption. 
 
4. I must begin withdrawing from the traditional IRA once I reach 

70½.   
 

B. Roll-overs 
 

1. A roll-over to an IRA can be unlimited in amount.  One may "roll-
over" a distribution from another IRA or from a corporate 401K 
upon retirement or from a deceased spouse's IRA or 401K or 
403(b) type account, without incurring a "taxable event." 

 
2. An important point is that the roll-over must be from one custodian 

to another.  There is a sixty day window for the transfer. 
 

C. Roth IRA   
 

A "Roth" IRA holds "after tax" contributions that build within the fund tax 
free and the owner contributed funds and any gain or appreciation is not 
taxed upon distribution.  Any funds contributed by an employer will be 
taxed upon distribution, just as a traditional IRA distribution.  There is a 
five (5) year waiting period after contributions are made before 
withdrawals can begin.  There are not Required Minimum Distributions at 
age 70½ as in traditional IRAs.  Contributions can continue to be made to 
a Roth IRA if the individual is still working.  Employee share is taxed prior 
to contribution but grows without tax.  No tax on withdrawal of employee 
share and no RMD.  2014 Contribution limit: $5,500 (under forty-nine) and 
$6,500 (fifty and over). 

 
D. Converting a Traditional IRA to a Roth   
 

This question is really, can I afford to convert?  The answer is… if you 
can afford to pay the applicable tax up front with funds from another 
source (keeping the fund intact), then yes, convert.  But it is only a good 
idea if the economy is in a growth mode and funds must stay in the Roth 
for at least five years thereafter. 

 
E. Three Other Non-Qualified Plans   

 
1. 457(b) "Top Hat" funds are available for government employees, 

some charities and contractors who work primarily with the 

                                                
28

 There are exceptions through "early withdrawals without penalty" exceptions such as for 1
st
 

time home buyers. 
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government.  Large contribution limits.29  These funds may be 
rolled into IRAs, 401K and 403(b) plans.  These funds are to 
benefit highly paid individuals and avoid ERISA rules. 

 
2. A "Rabbi Trust" is set up as a trust and funded annually.  This plan 

allows an employer to hire a highly paid employee, promise a 
benefit but in its design, avoid ERISA rules.30  Can be funded with 
start-up stock.  Subject to the employer's creditor claims because 
the owner is not yet vested. 

 
3. "Secular Trusts" are similar to Rabbi Trusts but the employer's 

creditors cannot reach the fund.  However, because the rights vest 
immediately, the fund is included in the Participant's income. 

 
IV. PLAN (INCLUDING IRA) DISTRIBUTION RULES SUMMARY 
 

Most retirement plan distribution rules are similar if not identical unless amended 
by contract terms.  The MRD rules apply to all employer sponsored retirement 
plans.31  Essentially, traditional IRAs and "Qualified" funds are designed to 
exempt deposits held under the plan from being taxed until withdrawn.  Any 
withdrawal from a traditional IRA32 or Qualified fund, with limited exceptions for 
401K accounts, prior to age 59½ are assessed not only tax but a 10 percent 
penalty.33  Roth IRA withdrawals are also penalized to the extent of the 
distribution portion that is "qualified."34  But MRD rules do not apply to a Roth IRA 
while the participant is living.  However, a "post-death" distribution to a surviving 
beneficiary under age 59½ or from a decedent younger than 59½ whether a 
traditional or Roth IRA will bear no penalty.35  

 
On the other hand, the confusing Required Beginning Date (RBD) will be no later 
than April 1st of the year after the owner is "6 months past [her/his] 70th 

                                                
29

 Department of Labor, Office of Pension & Welfare Benefit Programs, Opinion 90-14A, 1990 WL 
123933 at 1 (May 8, 1990). See, Gallione v Flaherty, 70 F.3d 724 (2d Cir.1995). 
 
30

 Revenue Procedure 92-64. 
 
31

 IRC §401(a). 
 
32

 IRA owners may withdraw up to $10,000 for first time home buyers within 120 days of closing.  
Some higher education expenses may be paid from the IRA but with limitations. 
 
33

 IRC §72(t), 401K accounts can be used early for medical expenses, purchase of a principal 
residence, tuition and related expenses, burial and funeral expenses or repairs to a principal 
residence. 
 
34

 Roth IRAs contain both "qualified" and "non-qualified" funds.  The contribution has been taxed; 
the appreciation has not been taxed. Therefore, an early withdrawal will be pro-rated and the 
portion of the early withdrawal that is "qualified" will incur and additional 10 percent tax above the 
ordinary income tax. 
 
35

 IRC §72(t)(2)(A)(iii). 
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birthday."36  Essentially if someone is 70½ on November 22 of 2012, (the year of 
the first mandatory distribution) the RBD can be delayed to no later than April 1 
of 2013.  But there is a twist that we need to understand and that is if that owner 
waits until April 1 of 2013, he must take out two (2) withdrawals in 2013 because 
the delay in the RBD does not postpone the next year's [2013] withdrawal, it only 
delays the 2012 withdrawal that must come out in the year the individual turns 
70½.  There will be no more delays in the distribution dates.   
 
Each year, on December 31, the value of the fund is used to calculate the 
Minimum Required Distribution (MRD) [or Required Minimum Distribution (RMD) 
if one prefers].  The MRD is the minimum amount that must be taken each year 
in order to avoid being penalized with an additional 50 percent tax on the amount 
not taken.  It is the responsibility of the owner to assure that her distribution 
meets the required amount to continue as a qualified fund.   
 
Between the 59½ point and the 70½ point, the distribution pattern is up to the 
owner.  But once begun, the annual withdrawals must continue.  Once 
distributions are begun, any amount up to the whole fund can be taken out in any 
given year.  Be sure that after the RBD that the MRD is met to avoid the penalty. 

 
A. Survivor Distributions, the Real Challenge 
 

Lifetime withdrawals by a plan Participant are simple. Determine the 
client's age and look at Tables published in Publication 590, Individual 
Retirement Arrangements (IRAs).  For the Participant/owner, use Table 3 
which is simply a life table. With the exception of a surviving spouse, the 
IRS wants to tax the deferred fund so surviving beneficiaries must be 
taking out the assigned distributions.  To calculate the distributions due a 
survivor (excepting the surviving spouse who elects to roll the decedent's 
IRA into her own or take under the spouse's ADP), look at Table 1.  The 
"Single Life Expectancy Table" is used by a beneficiary.  The "Uniform 
Lifetime Table" is used by an account owner.  The middle table "Joint and 
Last Survivor Table" is rarely used but is for sole beneficiary of an 
account whose spouse is more than ten years younger. 

 
There are four (4) possible post death distribution measures: 

 
1. Life expectancy of the surviving spouse. 
 
2. Life expectancy of a non-spouse beneficiary. 
 
3. Life expectancy of the participant. 
 
4. Five year rule. 

 

                                                
36

 There are some retirement plans that will not require distributions at 70½ if the participant is still 
working, unless the individual is at least a 5 percent owner of the business sponsoring the plan. 
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Distributions must begin no later than December 31 of the year after the 
year of death.  (If MRD is due during the year of death, the distribution 
must come out to the estate as IRD.) 

 
B. Some Examples   

 
1. Example #1.  

 
Pete is sixty-two years of age on November 22 and at the current 
value, his IRA is $123,000 on December 31, 2011.  There is no 
MRD prior to 70½ so Table 3 does not apply.  But if Pete is 70½ 
on November 22, he must take out his MRD no later than April 1 
of next year, although he may take that distribution anytime during 
the year he turns 70½ and it will satisfy the RBD rule.  But looking 
to April 1 of next year, Pete goes to Table 3 (Uniform Lifetime 
Table) and we see that his factor is 27.4 which he divides into 
123,000 and his MRD is $4,489 for the year he turns 70½.  The 
following year, his factor lowers but not an entire year.  The MRD 
will be the quotient of the account value on December 31, 2012, 
the year he turned 70½ divided by 26.5.  Thereafter the 
calculation is based on the prior December 31 account balance 
divided by his age factor and must be withdrawn no later than 
December of that year.  

 
2. Example #2. 

 
Pete has died an untimely death at age sixty-two in 2012.  He 
leaves his wife, Carla, age sixty and three children, Robin (age 
thirty-three), Mary (age thirty-one) and Will (one of life's little 
surprises, age sixteen).  Pete has named Carla as Designated 
Beneficiary with the children as contingent beneficiaries.37  Carla, 
as a surviving spouse, can continue to take based on any 
distribution pattern Pete has established if annuitized.  
Alternatively, she can establish a pattern based on her own life 
expectancy or "roll over" the entire amount into a new IRA for 
herself or into her current IRA.  This "roll over" is only available to 
a surviving spouse.  Carla need not take distributions until her 
RBD, but if distributions are being made by Pete, she can 
continue to withdraw.   

 
Let's say Carla is seventy-three when Pete passes.  She can still 
"roll over" the account but she now must withdraw distributions 
based on either her own life from the Uniform Lifetime table III 
(factor of 24.7) or, she can choose one of three distribution 
patterns from the existing account: 1) continue to receive 
distributions based on the deceased spouse's life expectancy; 2) 

                                                
37

 Note:  "contingent" beneficiaries who take in the event the Designated Beneficiary is deceased 
or disclaims are not the same as "successor" beneficiaries who take after the Designated 
Beneficiary passes away. 
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continue distributions at her age factor from the Single Life Table 
#1.  If she was seventy-three when he passed, the distribution 
factor would be 14.8.  (123,000 / 14.8 = $8,310).  Thereafter, the 
factor will change by increasing one year and reduce the factor 
accordingly; or 3) use the five year rule and accept the entire 
amount at some point within five years. 
 
If Pete has named Carla for a portion and the children each for a 
portion, the fund can be divided accordingly, but the children can 
take at their life expectancies or shorter. 
 
If only the three children are named without specific shares, if the 
Separate Accounts Rule does not apply, it is possible that the 
measuring life will be the eldest of the three children.  The 
Separate Accounts Rule was recently put into place to allow 
identifiable beneficiaries to set their own Applicable Distribution 
Rates (ADR) based on their own life expectancies. 

 
C. Interesting IRA Details 

 
1. IRA distributions can be passed through a "See through Trust" to 

control how they are used, so long as there is a "Designated 
Beneficiary" who can be seen through the terms of the trust.  In 
essence, the trust can be a "conduit" through which distributions 
are made to a spouse, special needs child or spendthrift.  But the 
"Designated Beneficiary" needs to be specific in order to avoid the 
"five year rule." If "separate accounts" are set up for children, the 
trust may avoid the five year rule.  

 
2. "Five year rule" effectively says that if there is no specific 

beneficiary such as a named person, the entire amount of the fund 
must be distributed [taxed] within five years.38   

 
3. A "Designated Beneficiary" is any "individual" designated by the 

plan who is "identifiable" although he/she need not be named, i.e. 
"my spouse." 

 
4. When a plan "Participant" dies, there is a "Beneficiary Finalization 

Date" of October 31 of the year after the year of the participant's 
death.  At this point all the beneficiaries of the plan must be 
disclosed and documented to the administrator. 

 
5. September 30 of the year after the participant's death is the last 

date a "see-through trust" must be delivered to the plan 
administrator. 

 

                                                
38

 A typical example is making an IRA payable to a family trust without naming the beneficiary, or 
simply not naming any beneficiary and forcing the distribution into the owner’s "estate." 
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6. "Applicable Distribution Period" is the length of time used to 
calculate the Minimum Required Distribution.  Effectively it is the 
life expectancy of the Participant (or in the case of a Spousal IRA, 
the surviving spouse). 

 
7. Distributions due in the year of a Participant's death are 

considered Income with Respect of a Decedent and payable to 
the estate, not plan beneficiaries. 

 
8. Although MRD distributions were "suspended" in 2009, that did 

not affect the RBD or ADR for calculating withdrawal rates. 
 
9. Taking a larger distribution than the MRD does not "carry over" to 

the next year; the MRD will be the same regardless and 
distributions prior to the first distribution year have no effect on 
subsequent MRD. 

 
10. Tables are calculated based on the age at the end of the 

distribution year not the "current" age. 
 
11. With multiple IRAs one can calculate the MRD and take the total 

by partial withdrawals from each IRA or elect to take from any of 
them. 

 
12. The "Separate Accounts Rule" allows multiple beneficiaries to set 

up their own accounts and withdraw at their own respective ADR. 
 
13. The death beneficiaries must begin their distribution no later than 

December 31 of the year after the death of the Participant. 
 
14. IRA corpus is exempt from bankruptcy creditors.39 

 
D. Important Dates 

 
April 1 of the year after 70½ is the last day that the RBD 

withdrawal can be made w/o penalty 
Dec 31  of prior year is when the value of the account is locked to 

calculate MRD 
Dec 31 of year after death is when separate beneficiary accounts 

must be set 
Dec 31 Five years past year of death is when all of five year rule 

distributions must be out 
Dec 31 after year of death is the Required Commencement Date 

for beneficiaries 
Oct 31  after year of death, copy of beneficiary trust due to 

administrator 
Sept 30  after year of death, Beneficiary Finalization Date 

 

                                                
39

 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. 
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V. ERISA 
 

The Employee Retirement Income Security Act of 197440 arose as a result of the 
failure of Studebaker-Packard Company of South Bend, Indiana Pension Fund.  
The pension fund was inadequately funded because of the reduced auto sales 
and failing business.  The statute set standards for keeping employer sponsored 
funds (both "qualified" and "non-qualified") funded and managed.  The important 
issue to attorneys is whether ERISA rules apply to company "benefits," even 
small employers, such that the employer must conform the benefit plan to ERISA 
standards.  The issue is "preemption" by ERISA standards over what the 
employer's benefit plan contract might require. 
 
One painful example of ERISA's local effect is when a divorce occurs and the 
beneficiary statement on a retirement plan remains in the name of the divorced 
spouse.  State law may seem to void the beneficiary statement because of the 
divorce.  However, ERISA will require the payment to the spouse.41 
 
ERISA Title I requires reporting and disclosure to the Department of Labor or the 
IRS.  Title I includes the COBRA '83 rules to extend medical insurance and 
HIPAA privacy rules.  Title II is primarily IRS rules for favorable tax treatment of 
plans.  Title II designates jurisdiction of control in the Department of Labor or 
IRS.  Title IV created the important Pension Benefit Guaranty Corporation that 
provides coverage for failing retirement funds covered by ERISA. 
 
ERISA does not apply to federal, state or local government plans; most church 
plans; business owner benefits and plans where the business simply "collects" 
payments for benefits such as dental insurance and does not assist in funding. 
 
ERISA does apply if there are "intended benefits" and "intended beneficiaries" 
and if the fund is provided by the employer and there are "procedures" for 
applying for and collecting benefits.42  There must be an "ongoing administrative 
scheme" for administration.43  Typically there must be a written plan, an available 
summary for the employee which is distributed annually, and there are annual 
reporting requirements to the Department of Labor.  Small businesses can have 
national administrators without burdensome cost, and the price is well worth it to 
avoid having to respond to questions about lack of standards when being 
administered by the employer. 

 
ERISA is a course in and of itself but the "preemption"44 issue brings it into an 
attorney's practice when the employer breaches rules he was not familiar with or 

                                                
40

 29 U.S.C. §1001-1191c. 
 
41

 See, Egelhoff v. Egelhoff, 532 U.S. 141 (2001). 
 
42

 See, California Div. of Labor Standards Enforcement v. Dillingham Constr., 519 U.S. 316 
(1997). 
 
43

 See, Fort Halifax Packing Co., Inc. v. Coyne, 482 U.S. 1 (1987). 
 
44

 29 U.S.C. §1144(a). 
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the employee finds that his "retirement benefits" are not going to be available and 
wants us to tell him why.  These arise in bankruptcy, underfunding and union 
negotiation strengths and weaknesses. 

 
VI. CONCLUSION 
 

As we said in the beginning, as attorneys we rarely have time to learn something 
new unless we are forced to by a client problem.  ERISA is not an area of study 
for the general practitioner.  However the issue can easily arise in divorce 
matters, traditional estate planning and Medicaid planning.  IRA distributions 
affect income tax on an estate and rights of beneficiaries and design for their new 
"income."  It is important to understand what types of funds require Minimum 
Required Distributions.  If for no other reason, we should know these issues 
affect our own retirement matters and the potential for use of retirement funds in 
our own businesses.  

 
VII. THANKS 
 

In appreciation to Professor Robert Fleming, Esq. of Fleming and Curti, P.L.C., 
Tucson, Arizona, and the other class members of the Retirement Planning class 
in the 2012 Spring Semester of the Stetson University College of Law, LLM in 
Elder Law program for organizing and focusing on these issues.  I have borrowed 
broadly from our class discussions and materials for this survey paper. 
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SPECIAL NEEDS TRUSTS: AN UPDATE AND OVERVIEW FOR BOTH THE MAIN 
STREET AND THE MANHATTAN LAWYER 

Peter H. Wayne, IV 
 
 
 

APPROACH TO ESTATE PLANNING

 Analyze Your Assets

 Analyze Your Family Situation

 Discuss Your Goals

 Consider Any Tax Planning Needs

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

COMMON DOCUMENTS IN 

ESTATE PLANNING

 Wills

 Trusts

 Powers of Attorney

 Guardianship as Alternative

 Living Will/Health Care Surrogate

 HIPAA (Health Care Privacy) Release
 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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OTHER THINGS TO CONSIDER

 Beneficiary Designations

 Life Insurance

 Retirement Accounts

 Transfers on Death

 Title on Assets

 Special Planning

 Special Needs Trusts

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Entitlement (unaffected by settlements):

 SSDI

 Medicare

Needs-Based (affected by settlements):

 SSI

 Medicaid

 TANF/Food Stamps

 Section 8 Housing

Government Benefits

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid and Needs Based Government 

Benefits
Medicaid

 Is a joint federal and state medical benefit beginning in 1965 to 
assist states in furnishing medical assistance to those in need.

 Each state: 

 Establishes its own Eligibility Standards (i.e. 1634(a), SSI-
Criteria, or 209(b))

 Determines the type, amount, duration, and scope of 
services

 Sets the rate of payment for services

 Administers its own program

 Kentucky Medicaid is based upon §1634 of the Social Security 

Act

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Medicaid and Needs Based 

Government Benefits

Kentucky Medicaid

 §1634 of the Social Security Act: These states 
have a contract with the Social Security 
Administration to determine eligibility for 
Medicaid at the same time that a determination is 
made for receipt of SSI benefit.

 Kentucky’s Medicaid Laws:

 http://www.lrc.state.ky.us/kar/title907.htm

 http://manuals.chfs.ky.gov/dcbs_manuals/DFS/
VOLIVA/OMVOLIVA.pdf

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid and Needs Based 

Government Benefits

Indiana is a Section 209(b) State

 This means that Indiana has one 
eligibility criterion for Medicaid 
eligibility that is more restrictive than 
Social Security's requirements for SSI 
eligibility.  (Countable Resource limit is 
$1,500)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Medicaid and Other Needs Based 

Government Benefits

Supplemental Security Income

 SSI is a Federal program administered by the 
Social Security Administration (SSA), and is 
sometimes called Title XVI benefits

Provides cash assistance to individuals 
who have limited income and resources 
and are either age 65 or older, blind, or 
disabled, including children

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Medicaid and Other Needs Based 

Government Benefits, Cont.

The amount of cash benefit an individual 
receives is based on the Federal Benefit Rate 
(FBR) and the amount of income the individual 
receives.  To calculate the cash benefit, an 
individual must subtract their countable income 
from the Federal Benefit Rate

Your non-excluded resources must not 
exceed $2,000 (or $3,000 for a couple)

Your countable income must be less than 
the FBR amount (they do not count the first 
$20)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Why Consider a Special Needs Trust?

 Unplanned Inheritance

 Personal Injury Settlements

 Matrimonial Action

 Failure to do so may cause loved one to lose

SSI

Medicaid

Other Government Assistance or Grants

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

A Special Needs Trust ("SNT") is a form of 

discretionary, spendthrift trust designed to preserve 

government benefits for a disabled or aged 

beneficiary. Distributions from the trust are 

intended to supplement public benefits, not 

supplant them.

The benefits at issue are typically needs-based 

benefits – those that have limitations on the 

amount of resources and income the recipient may 

own and/or receive.

Special Needs Trusts

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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42 USC 1396(d)(4)(A) Trusts

Separate Trusts

State Specific

Must be under 65

No additional funds after 65

Only parent, grandparent, 

guardian or a court can establish

Mandatory Medicaid Payback

Need knowledgeable 

administrator to protect 

government benefits

Cost varies and time consuming

Need government agency 

approval

42 USC 1396(d)(4)(C) Trusts

Master Trust

Nationwide

Any Age

Funds can be added anytime

Individual may establish

Medicaid payback may be 

avoided

Need knowledgeable 

administrator to protect 

government benefits

Low cost and quick setup

Need government agency 

approval

Pooled and Private Special Needs Trusts

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Why Create a d(4)(A) Trust?

 Reimbursement is only for Medicaid, not 

all public benefits

 Reimbursement is based on actual 

Medicaid expenditures, not prevailing 

market costs

 No interest

 Some services not readily available in the 

private market

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

 The primary goal is to preserve your client's needs-based 
government benefits

 Does the client have a parent, grandparent or legal guardian 
who can establish the trust on his or her behalf?

If not, a court order must be obtained to establish the trust 
properly

 All disbursement decisions are based on what is in the best 
interest of the beneficiary

 Upon termination of the SNT or death of the beneficiary:

Medicaid payback required to the State

Remainder passes to heirs

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199!op
endocument

Special Needs Trust Considerations

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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New Kentucky Statutes

(Effective July 12, 2012)

 KRS 387.855 – 387.910

 Broad flexibility for Requesting 

"Court" to establish SNT for 

disabled person

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Example Uses of SNT Funds:

Out-of pocket medical and home improvements

dental expenses

medical equipment not computers, etc.

provided by Medicaid

eyeglasses cable TV

exercise equipment telephones, TVs, radios

annual independent cameras

checkups

transportation trips and vacations

motor vehicles visits to friends

vehicle maintenance entertainment

vehicle insurance premiums newspaper & magazines

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Example Uses of SNT Funds:

life insurance premiums athletic training & comp.

physical rehab. services personal care attendants

essential dietary needs voc. rehab. or hab.

materials for hobbies professional services

tickets for rec. & cultural events tuition & related exps.

musical instruments cosmetics

costs related to attending                 conferences & seminars

meetings

Memberships in book, health, etc. clubs

Key:  Pay directly to providers; not to Beneficiary or in 
reimbursement of Beneficiary.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Estate Planning Options/

3rd Party SNTs 

 Disinherit

 Gift to child with disabilities

 Distribute to sibling

 Supplemental Needs Trust

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Third Party Special Needs Trust

 Protects resources without sacrificing 

government benefits

 Wholly discretionary trust

 Individual with disabilities must be 

sole beneficiary of trust during his 

lifetime

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Third Party Special Needs Trust

 No payback requirement

Can direct corpus at 

death of beneficiary to 

any individual

 No age limit

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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 The purpose of a third party special needs trust is 
to preserve public benefits for an individual or 
family member with physical or mental 
disabilities.  

 Money is provided to a disabled individual via gift 
or inheritance to provide for their supplemental 
needs.

 Individuals with disabilities often experience 
difficulty with managing their own financial affairs, 
so by establishing a third party special needs 
trust the funds are administered and managed by 
a qualified trustee.  

Third Party Special Needs Trusts 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

 The trust must be a discretionary spendthrift 
trust that limits the discretion of the trustee such 
that he or she is prohibited to distribute principal 
or income to the beneficiary if such a 
distribution would reduce or eliminate the 
beneficiary’s eligibility for public benefits.

 These can be testamentary or inter vivos trusts 
and can be revocable or irrevocable.

 Medicaid is not the primary beneficiary upon 
termination of the trust.

Third Party Special Needs Trusts, Cont. 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Third Party Trust Trustee's Discretion

 Sole, absolute and unfettered discretion

 Income and principal

 No support standard

 Beneficiary – no right to compel

 Express intent

 Emergency clause

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Funding Third Party SNT

 Life Care Plan

 Life Insurance

 ILIT

Crummey Powers

Beneficiary Designations

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Affordable Care Act ("ACA") and 

Special Needs Planning

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

What is the ACA?

 The Patient Protection and Affordable Care Act (PPCA) 

and the Health Care and Education Reconciliation Act 

both make up the ACA.

 In short, the ACA provides for the following:

 Medicaid Expansion

 Coverage for Pre-existing Conditions, 

 Continuous Coverage for individuals until age 26

 The Health Insurance Marketplace, which opened on 

October 1, 2013

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Medicaid Expansion

 Medicaid Expansion under the ACA eliminates the asset 

and resource test for eligibility.  As a result, one’s eligibility 

for expanded Medicaid is based solely on the applicant’s 

modified adjusted gross income (MAGI).

 The threshold for eligibility is income below 133% of the 

federal poverty level. 

 IMPORTANT: The new income only based Medicaid rules 

do not affect the eligibility rules for aged, blind and disabled 

or SSI Medicaid programs.  Applicants for these Medicaid or 

other Waiver Medicaid programs, must still abide by the 

income and asset/resource tests to qualify.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

The ACA and Special Needs Planning

 While the ACA opens the private insurance market to a 

number of individuals who previously could not afford or 

were unable to obtain coverage due to pre-existing 

conditions… It is not a cure all.

 For example, the private insurance plans made available 

under the ACA will likely exclude long term assisted living, 

various therapeutic treatments and certain medical devices.

 Home and Community base services are likely to be 

excluded under most private insurance plans.  As a 

result, individuals who need these services will be left 

with securing "traditional" and waiver Medicaid benefits.  

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Home and Community Based Treatments

 Generally speaking, home and community based 

services include:

 Therapies that are beyond what the typical ACA 

plan provides for.  Examples are speech, 

physical, occupational, cognitive.

 Behavioral Programs

 Structured Day Programs

 Supported Day Programs, 

 Respite Care (both in home or at a Community 

Residential Service Facility)

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Home and Community Based Treatments

 In addition, many individuals with 

disabilities must live in one of the following 

facilities and none of these are likely to be 

covered by a private health plan.

 Group Home

 Assisted Living Facility

 Nursing Home

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

The ACA – How to Adjust Your Practice

 Understand that while the ACA significantly improves the 

availability of health insurance, it does not expand nor does 

it improve the availability of services to those with disabilities 

or long term care needs.

 Practitioners must discuss the advantages and 

disadvantages of traditional Medicaid versus purchasing a 

plan through a health insurance exchange or Medicaid 

expansion program.

 In short, practitioners must help their clients evaluate 

whether a private insurance plan will provide them with 

sufficient coverage or if they should seek coverage through 

a traditional Medicaid or Waiver Medicaid plan.  

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

The ACA and the Special Needs Trust

 For those in need of long term or nursing level care, 

traditional or Waiver Medicaid may still be the only 

option. 

 Thus, special needs trusts are still going to be a 

vital tool for special needs planning attorneys.

 The key question will be whether the benefits 

available under a traditional Medicaid or Waiver 

Medicaid program are worth the additional legal 

fees and administrative burdens of a special needs 

trust. 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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How a Special Needs Planning 

Expert Can Help in Litigation

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Failure to do so may cause your client to lose

SSI

Medicaid

Other Government Assistance or Grants

Must consider how a financial product will 

impact a client’s benefits

KCHIP benefits vs. Traditional Medicaid

Why Consider Using Benefits Experts?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Advisor and Advocate to Defendant's 

Counsel/Broker/Client

Advisor and Advocate to Plaintiff's 

Counsel/Broker/Client

Roles outlined and evaluated

Neutral Advisor and Advocate to both Plaintiff 

and Defense teams

Possible Roles of Benefits Consultant

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Overview of Advisor Role

Verify the government benefits at issue

Partner with financial planners/brokers to ensure 

that financial product and product selection do not 

infringe upon plaintiff’s eligibility for benefits

A settlement plan that both protects government 

benefits and maximizes a financial return helps 

ensure that a plaintiff is protected! 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Partnering with a Settlement Consultant 

Evaluate Government benefits

Evaluate Lump sum settlement vs. Structured 

Settlement

Evaluate how Structured Settlement will impact 

government benefits

Other insurance products that will protect the 

plaintiff’s benefits

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Role of Advisor and Advocate to 

Plaintiff's Counsel/Broker/Client

Generally advocate for plaintiff's Counsel/Broker/Client

Evaluate current government benefits

Evaluate additional or different benefits client may be entitled to 

receive

Additional benefits could help maximize the financial plan 

Help identify and evaluate future needs of client

Help break-down defendant's life care plan

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Help Identify and Evaluate Vehicles 

to Hold Settlement Proceeds

Types of Trusts

Risks of failure to use trust(s)

Help resolve existing liens

Help evaluate need to protect government 

funding sources

Medicaid pay-back needs

Protecting Medicare's interests

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Role of Advisor and Advocate to 

Defendant's Counsel/Broker/Client

All of those Roles identified above, except:

Help break-down plaintiff's life care plan

Additional Services to defense

Accurately identify government funding sources available 
to Plaintiff to offset plaintiff's expenses

Identify private funding sources (e.g. parents' private 
health insurance) available to offset plaintiff's expenses

Generally advocate for Defendant

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

 Neutral Advisor to Plaintiff/Broker and 

Defendant/Broker

 Evaluate potential aid in resolving case

 Practical considerations

 Ethical considerations

 Business considerations

Non-traditional Role of Benefits 

Consultant

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Advantages of Neutral Advisor:

Work is similar to mediator in helping bring parties 

closer together

Objectively work to provide most benefit to plaintiff 

at more reasonable cost to defendant

Reduce costs of litigation by facilitating settlement

Sharing of costs to obtain essentially same 

information and result as having independent 

advisors for each party

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Practical Considerations When Using 

Neutral Advisor

Clearly define roles and ground rules in advance

Must be willing to share information

Confidential information should be minimized and clearly 

identified when sought to be protected

Advisor may not advocate, but may state observations to 

either "side"

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Ethical Considerations When Using 

Neutrals

Lawyer as "Neutral"

Terms of engagement should be clearly set 

forth

Unrepresented parties must be notified 

neutral lawyer not representing them

Can possibly be given through parties' 

counsel

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Ethical Considerations When Using 

Neutrals, Cont.

Conflicts of interest should be handled as required 

by state's ethics rules

State that lawyer's signature to agreement 

constitutes waiver of conflict

Clarify that lawyer has client's permission to hire 

neutral advisor

 Example in materials

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Business Considerations When Using 

Neutrals

 Clearly define Neutral's role

 Continues until case settled or adjudicated

 After case settled or adjudicated

May neutral then work for one party?

Ideally, Neutral would continue on to help plaintiff 

preserve his/her eligibility for government benefits 

alongside plaintiff broker

Under what conditions – consent of both parties?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Clearly Define Payment Terms: 

Shared or paid by one party?

Counsel or client ultimately responsible?

Attorney "guarantor" for client?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Who May Terminate Relationship and 

Effect of That?

Either party unilaterally?

By Neutral?

How and on what basis (if any) may neutral 

work with either party after neutral role 

terminated?

 Consent of all parties required?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Real World Example:

Facts: Three year old is involved in an automobile accident 

and settles the case for $1,000,000.  A majority of the money is 

invested in a structured settlement, but the payee is the minor.  

Problem: Unless all of the annuities are modified to pay into 

a special needs trust, the minor will never become eligible for 

benefits as a result of too much income.  Also there are 

potential Supplemental Security Income overpayment issues 

that must be addressed from payments already made to the 

minor.

Solution: After almost $20,000 in legal fees and multiple 

court hearings, the annuities are redirected into a special 

needs trust for the benefit of the minor.  Case with Social 

Security is still on-going.
 

__________________________

_________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

We Can Help!

Our Contact Information:

 Wyatt Tarrant & Combs, LLP

500 W. Jefferson Street, Ste. 2800

Louisville, KY 40202

 Phone: (502) 562-7532

(502) 715-2823

 Email Addresses:

pwayne@wyattfirm.com

 jyussman@wyattfirm.com
 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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SPECIAL NEEDS TRUSTS AND GOVERNMENT BENEFITS PRESERVATION 
Peter H. Wayne, IV 

 
 
 
Q.  What is a special needs trust? 
 
A.  A Special needs trust ("SNT") is a form of a pure discretionary, spendthrift trust 

designed to preserve a disabled person's eligibility for government benefits. 
These public benefits may include means-tested programs where eligibility is 
based on financial need, such as Medicaid, Supplemental Security Income 
("SSI") or Food Stamps, or insurance programs where eligibility is based on 
criteria other than financial need, such as Medicare or Social Security Disability 
Income.  For a description of the most common government benefits, see page 
67.  

 
Q.  Are there different types of special needs trusts? 
 
A.  Yes. There are both private and pooled first party special needs trusts. In 

addition, there are Third Party Trusts as well. 
 
Q.  What is a first party private special needs trust? 
 
A.  The characteristics of a private special needs trust found at 42 USC 

§1396p(d)(4)(A) are: 
 

 Individual trusts drafted by an attorney 

 State specific 

 For a beneficiary under the age of sixty-five 

 No additional funds may be added to the trust after the beneficiary is 
sixty-five years old, unless through a previously established structured 
settlement annuity 

 Only a parent, grandparent, guardian or a court may establish such a 
trust 

 The trust agreement must grant Medicaid a first right of recovery against 
the trust assets upon the beneficiary's death 

 The trustee must be knowledgeable enough about government benefits to 
protect the beneficiary's eligibility for said benefits 

 The costs associated with drafting and establishing a private first party 
special needs trusts can vary depending on the facts of the case 

 Approval of the trust from Medicaid must be secured in order for the trust 
to be deemed a non-countable resource 

 
Q.  What is a pooled special needs trust?  
 
A.  The characteristics of a pooled special needs trusts found at 42 USC 

§1396p(d)(4)(C) are: 
 

 Trust is administered in accordance with one master trust agreement 

 The trust is administered for the benefit of individuals nationwide 
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 Anyone can join a pooled trust, but Medicaid often considers joining a 
pooled trust after the age of sixty-five to be an improper transfer 

 Unlike with private special needs trusts, a disabled individual may join the 
trust himself/herself 

 Medicaid payback may be avoided by permitting the trust to keep the 
assets upon the death of the beneficiary 

 The trustee must be knowledgeable about government benefits to 
properly administrate the trust 

 The costs associated with joining a pooled trust are generally lower than 
those associated with establishing a private special needs trust 

 An individual can join and establish an account with a pooled trust in a 
very short period of time 

 The pooled trust trustee will secure the necessary government approval 
 

Q.  What is a third party special needs trust? 
 
A.  The purpose of a third party special needs trust is to preserve public benefits for 

an individual or family member with physical or mental disabilities. Money is 
provided to a trust for the benefit of a disabled individual via gift or inheritance.  
The trust is to provide for the disabled person's supplemental needs.  The trust 
must be a pure discretionary spendthrift trust that grants the trustee the authority 
to determine if and when a distribution is appropriate and to deny a requested 
distribution if such a distribution could negatively impact the beneficiary's 
eligibility for benefits and/or overall well-being.  Third party special needs trusts 
can be testamentary or inter vivos trusts and can be revocable or irrevocable.   
Also, and of great importance, Medicaid is not the primary beneficiary upon 
termination of the trust; rather the grantor can determine how the remaining trust 
assets are to be disbursed at the death of the beneficiary. 

 
Q.  What are the questions to ask when establishing a special needs trust 

administration? 
 
A.  The following questions should be asked: 

 
 Does the client want to determine the trustee, financial manager, and the 

terms of trust administration? 
 Does the trustee require a minimum deposit for trust services? 
 Does the trustee have experience with special needs trust administration? 
 What are the fees for trustee services? 
 Will the trustee travel to meet with the beneficiary? 
 How are disbursements requested and processed? 

 
Q.  What are some additional special needs trust considerations? 
 
A.  The primary goal of a special needs trust is to preserve an individual's means-

tested government benefits.  Therefore, it is important to learn if the individual 
has a parent, grandparent or legal guardian who can establish the trust on his or 
her behalf.  If not, a court order must be obtained to establish the trust properly.   

 



67 
 

Q.  What happens upon termination of the special needs trust or death of the 
beneficiary? 

 
A.  Any money/property left in the trust must pay back Medicaid for all of the 

expenses paid for on behalf of the Medicaid beneficiary during the time the trust 
was in existence.  Some states, however, take the position that Medicaid's right 
of recovery extends to all benefits provided during the trust beneficiary's lifetime.  
As a result, it is always important to speak with the state Medicaid office before 
advising a client about establishing a special needs trust.    

 
Generally, any and all remaining money/assets/property in the trust after 
reimbursing Medicaid passes to the beneficiary's heirs at law. 

 
Q.  What are government benefits? 
 
A.   Government benefits are forms of healthcare and/or financial assistance that are 

made available to people within the United States.  While eligibility for certain 
government benefits is based upon an individual's monthly income and the value 
of resources he/she owns, eligibility for other programs is based on the number 
of quarters of employment during which an individual paid taxes into the Social 
Security system. Examples of means-tested benefits are Medicaid, Supplemental 
Security Income, Food Stamps and Section 8 Housing Vouchers.  Examples of 
entitlement-based benefits are Medicare, Social Security Disability Income and 
Disabled Adult Children's benefits. 

 
Q.  What is Medicare? 
 
A.  Medicare is a health insurance program that pays for an eligible individual's 

medical costs. Similar to SSDI, Medicare is an insurance program and not a 
program that is provided to people based on financial need.  In simplest terms, 
Medicare pays for acute care, hospitalization, limited skilled nursing care, 
physician's visits, medications used in the hospital, and prescription drugs under 
Part D. 

 
Q.   What is Medicaid? 
 
A.  Like Medicare, Medicaid provides insurance coverage for basic medical and 

hospital care, as well as prescription drugs and long-term care services.   In 
addition, and most often of critical importance to those with disabilities, Medicaid 
will pay for rehabilitative services, therapy (occupational and physical), and for 
care in either an individual's home, a group home or nursing facility.  Many states 
also provide services through waiver programs to support individuals with 
disabilities in the community.   
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Q.  How is one found to be eligible for Medicaid? 
 
A.   Generally speaking, one is found eligible for Medicaid upon the receipt of SSI 

benefits or by having limited resources ($2,000 or less) and limited monthly 
income (less than $721 per month). 

 
Q.  What is the Medicaid Waiver Program? 
 
A.  The primary objective of Medicaid Waiver Programs is to provide those with 

disabilities the opportunity to secure the healthcare they need out in the 
community rather than being forced to obtain such care in an institutional facility. 
The majority of waiver programs allow the states to disregard Medicaid 
provisions in order to deliver long-term care services in the community. For 
example, a waiver program may disregard the amount of income received or the 
assets owned by a disabled person and/or the disabled person's family 
members.   

 
Q.  What is Supplemental Security Income ("SSI")? 
 
A.  SSI is a means-tested Social Security (federal) benefits program that provides 

income to certain aged, blind and disabled people.  The purpose of the SSI 
program is to provide certain individuals with income to be used for food and 
shelter.  In 2014, the maximum amount of SSI for an individual is $721 a month.   

 
Q.  What is Social Security Disability Income (SSDI)? 
 
A.  Social Security Disability Income (SSDI) is a benefit paid to people who cannot 

work because they have a medical condition that is expected to last at least one 
year or result in death. Federal law requires this very strict definition of disability. 
In general, to get SSDI benefits, you must meet two different earnings tests: (1) a 
"recent work" test based on your age at the time you became disabled; and (2) a 
"duration of work" test to show that you worked (paid enough in social security 
taxes) long enough under Social Security.  Certain blind workers have to meet 
only the "duration of work" test.    

 
Q.  What is Social Security's definition of disability? 
 
A.  Social Security's definition of disability is the inability to do any substantial gainful 

activity by reason of medically-determinable physical or mental impairment that 
can be expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than twelve months. In other words, the injury 
must prohibit the person from performing his or her previous job or any other 
substantial gainful activity in the national economy.   
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Q.  Can I become eligible for Medicare coverage after being determined to be 
disabled? 

 
A.  Yes.  An SSDI beneficiary is entitled to receive health insurance coverage under 

the Medicare program after receiving SSDI benefits for a period of two years.   
 
Q.  What are Disabled Adult Child (DAC) benefits? 
 
A.   DAC benefits are SSDI benefits that are made available to a child (minor or 

adult) when his/her parent(s) reach retirement age, become disabled or die.  The 
benefit is based upon the parent's earning's record with Social Security and is 
paid out as part of the parent's Social Security benefit.  In order for an adult child 
to access this benefit, he/she must have been determined to be disabled prior to 
the age of twenty-two. 

 
Q.  Will an individual lose Medicaid coverage if the DAC benefit is greater than 

the SSI benefit?  
 
A.   No. Generally speaking, whenever an individual loses his/her eligibility for 

Medicaid due to the receipt of DAC benefits or an increase in a Social Security 
benefit, federal law ensures that the individual's eligibility for Medicaid will remain 
in place. 

 
Q.  What is the amount of income an individual can receive per month and the 

total amount of resources that someone can own and still maintain his/her 
eligibility for SSI? 

 
A.  Generally speaking, a person can receive up to $709 per month in income and 

can own $2,000 in countable resources and still maintain his/her eligibility for 
SSI. 

 
Q.  What is a resource? 
 
A.  Resources are generally defined as those assets an individual or couple own and 

can apply, either directly or by sale or conversion, to meet basic needs of food, 
clothing and shelter. Resources may be available money, real property, personal 
property or other assets subject to provisions for relative responsibility.  

 
Q.  What are some examples of non-countable resources? 
 
A.  Non-countable resources include household goods and personal effects, an 

automobile, life insurance with a cash value not to exceed $1,500, a prepaid 
burial plot or a burial fund up to $1,500, and pre-paid funeral contracts valued up 
to $10,000. 

 
 
* Information presented herein was gathered from multiple sources, including from 
Thomas D. Begley Jr. and Angela E. Canellos, The Special Needs Trust Handbook, 
New York, NY: Aspen Publishers (2013).  
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GOVERNMENT BENEFITS VERIFICATION AND PRESERVATION 
THE DIFFERENCE BETWEEN A HAPPY CLIENT AND A MALPRACTICE CLAIM 

Peter H. Wayne, IV 
Reprinted with permission from The Advocate, January/February 2013, Vol. 41, No. 1 

 
 
 

In courtrooms, at mediation tables and in seminars around Kentucky, you will find 
attorneys talking about how to satisfy Medicare's conditional payment interest and how 
to properly protect Medicare's future interest in a judgment, settlement or verdict 
(hereinafter collectively referred to as settlement).  You will also find these same 
attorneys discussing how best to resolve a Kentucky Cabinet for Health and Family 
Services' (CHFS) Medicaid lien.  While this author is well aware of the importance of 
these aforementioned issues, so much so that he conducts seminars about them, he is 
often left wondering why there is not greater concern for how to protect a client's 
eligibility for means-tested government benefits after the settlement proceeds are 
disbursed.1  As a result, this article focuses on what can happen when a client is left 
uninformed about how the money received from a settlement can impact his or her 
eligibility for means-tested government benefits. 
 
Government Benefits Defined 
 
Government benefits in the United States are primarily broken down into two main 
categories: (1) entitlement benefits and (2) means-tested benefits.  Social Security, 
Social Security Disability Income (SSDI)2 and Medicare3 are all entitlement benefits.  
These are benefits that individuals become entitled to receive after reaching retirement 
age (generally speaking, 65) or becoming disabled.4  To be eligible for entitlement 
benefits, the individual applying for the benefit must have earned enough work credits to 
be found "fully insured" under Social Security.  Social Security work credits are based on 
an individual's total yearly wages or self-employment income, and an individual can earn 
up to four credits each year.  The amount of income needed for a credit changes from 
year to year.  In 2012, for example, an individual can earn one credit for each $1,130 of 
wages or self-employment income earned.  Thus, when an individual earns $4,520, he 
or she has earned the maximum of four credits for the year. 
 
On the other hand, eligibility for mean-tested benefits, such as Medicaid and 
Supplemental Security Income (SSI), is predicated upon the number of assets an 

                                                
1
 Means-tested benefits are benefits such as Supplemental Security Income (SSI) and Medicaid.  

The laws for these benefits can be found under the provisions of Section 1917(d)(4)(a) of the 
Social Security Act, Section 13611 of the Omnibus Budget Reconciliation Act of 1993 (42 USC 
§1396p(d)(4)(A)), and Section 205 of the Foster Care Independence Act of 1999 (42 USC 
§1382(b)). 
 
2
 https://secure.ssa.gov/apps10/poms.nsf/lnx/0300301120; http://www.ssa.gov/disability/ 

 
3
 http://ssa-custhelp.ssa.gov/app/answers/detail/a_id/400/~/how-to-qualify-for-medicare 

 
4
 Someone is disabled when they are unable to maintain employment for a period of 12 months 

or more.  See Section 42 USC §423(a)(d). 
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individual owns and the amount of income he or she earns each month.5  SSI is a 
federal program that is intended to help people meet their basic living needs.  Right now, 
the benefit pays eligible individuals a maximum of $698 per month.  In Kentucky, often 
an individual who receives SSI also receives Medicaid benefits.  Medicaid is a joint 
federal-state program that provides health insurance coverage to low-income children, 
seniors and people with disabilities.  Medicaid pays for in-patient and outpatient hospital 
services, but it also covers a variety of other medical services such as those associated 
with long-term care, nursing home, and in-home and community-based medical care.  
While this benefit is generally only available to those who receive SSI benefits in 
Kentucky, there are several forms of Medicaid, and each benefit maintains its own 
unique set of eligibility standards. 
 
The main difference between entitlement benefits and means-tested benefits is that 
eligibility for means-tested benefits requires the beneficiary to satisfy specific income 
and asset requirements while eligibility for entitlement benefits is purely based on an 
individual's age, disability and work history. 
 
Notice of a 'Change in Circumstances'6 
 
Over the past several years, attorneys have grown accustomed to making certain that 
Medicare's interest in a settlement is properly protected.  Unfortunately, the same cannot 
be said for protecting a client's eligibility for means-tested benefits.  A little known fact 
about SSI and Medicaid is that a beneficiary of either benefit maintains a duty to report 
the receipt of proceeds from a settlement and that this report must be made within ten 
days of its receipt.7  This obligation is set forth under both Kentucky and federal law and 
failure to notify either the CHFS or Social Security of the receipt of settlement proceeds 
could negatively impact the client's (or the client's family's) eligibility for means-tested 
benefits.  Failure to provide proper notice could result in an effort by CHFS or Social 
Security to recoup any benefits mistakenly paid to a beneficiary during a period of 
ineligibility or the enforcement of a penalty period against a beneficiary, which would 
cause him or her to become ineligible for benefits in the future. 
 
In light of these concerns, it should be clear that if a client were to lose his or her 
eligibility for benefits due to a failure to notify Medicaid or SSI of the receipt of settlement 
proceeds, the first person who would have to answer for this loss in eligibility is the 
attorney who procured the settlement, most likely the plaintiff attorney.  Thus, it is 
imperative that an attorney educates his or her clients about the need to properly notify 
CFHS and Social Security of any "change in circumstances" as required by the law.  
Failing to do so could result in any of the aforementioned problems, and this could 
ultimately lead to tragic results. 

                                                
5
 Generally speaking, a client who is eligible for SSI and/or Medicaid cannot receive more than 

$698 a month in income or own more than $2,000 in countable resources during any given 
month. 
 
6
 Both federal and state laws require notice to be given to the appropriate agency whenever a 

change in circumstances occurs.  A change in circumstances can be defined as anything that 
changes the amount of income earned by a beneficiary or the receipt of any settlement money or 
other valuable goods. 
 
7
 907 KAR 2:040; 907 KAR 1:605; and Social Security POMS Section 0502301100. 
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For example, take a client who is not on any government benefits but is about to settle a 
claim against a defendant.  As part of the settlement, the client chooses to structure her 
settlement with a structured settlement annuity.  At first glance this should be fine, but 
after a closer look, one would realize that the client's three children all receive KCHIP 
benefits.8  Therefore, if no one is looking out for the children, the structured settlement 
annuity income could push the client's monthly income over the threshold for KCHIP 
benefits, effectively causing her children to become uninsured as a result of the 
settlement.  This is clearly an undesirable outcome and one that could be easily avoided.  
By changing the intake process and working to verify both a client's and his or her 
family's benefits before finalizing the terms of a settlement, an attorney can ensure that 
his or her clients avoid losing their eligibility for means-tested benefits. 
 
Verification of Benefits 
 
A simple truth remains.  Unless the attorney verifies a client's benefits with his or her 
caseworker, it is impossible to know how the receipt of settlement proceeds may impact 
a government benefit.  Thus, this author suggests that the intake form used when 
opening a new client matter be modified to ask about the client's and his or her family's 
eligibility for both entitlement-based and means-tested government benefits.  Then, 
when a client states that he or she or someone in his or her family receives government 
benefits, the attorney knows to verify that client's benefits with the government benefits 
caseworker.  Once the attorney verifies the benefits and corresponding eligibility 
standards for the benefit, the attorney is able to better advise the client on how to 
receive the settlement proceeds without impacting his or her eligibility.  This simple act 
could end up being the difference between a happy client and a malpractice claim.   
 
Planning Options 
 
There are several planning options available to clients who are eligible for means-tested 
benefits, but the three most common planning methods are (1) Exemption Planning, (2) 
Special Needs Trust (SNT) Planning, and (3) Structured Settlement Annuity Planning. 
 
Exemption Planning 
 
Exemption planning means a client will purchase or "spend down" the settlement 
proceeds on various exempt assets within the same month as receipt.  Each purchase 
must be fully documented and disclosed to the appropriate Social Security or Kentucky 
Medicaid caseworker at the end of the calendar month in which the settlement proceeds 
are received.  As stated above, under Social Security and Medicaid rules, "countable" 
resources cannot exceed $2,000 in any given month.  Thus, when implementing an 
exemption plan, it is vital that a strategy be put in place before the settlement proceeds 
are received.  Without such a plan, the beneficiary could run the risk of reaching the end 
of the month without having spent the money down below $2,000. 
 

                                                
8
 The Kentucky Children's Health Insurance Program (KCHIP) is free or low-cost health insurance 

for children.  KCHIP is for children younger than 19 who do not have health insurance and whose 
family income is less than 200 percent of the federal poverty level.  For example, a family of four 
can earn up to $46,100 a year and qualify for KCHIP. 
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The following "spend down" options or resources are generally NOT counted as part of 
the resource test for SSI and Medicaid eligibility,9 thus they do not normally impact a 
client's eligibility for means-tested benefits. 
 

 Paying off existing debt; 
 

 Renovating a home to make it more accessible; 
 

 Prepaying for utilities, water, telephone, cable and other monthly expenses; 
 

 Paying for healthcare services not otherwise covered by Medicaid; 
 

 The purchase of a home and land adjacent to it; 
 

 The purchase of all household goods and furnishings; 
 

 The purchase of all "personal effects" including but not limited to jewelry, 
including wedding and engagement rings; personal care items; prosthetic 
devices; and educational or recreational items such as books or musical 
instruments; 

 

 The purchase of one automobile; and 
 

 The purchase of burial spaces for a claimant and his or her family. 
 
Special Needs Trust Planning 
 
Federal law permits an individual to establish a first party SNT in order to protect his or 
her eligibility for means-tested benefits.  There are two different types of SNTs: (1) 
private SNTs, as defined by 42 USC §1396p(d)(4)(A), and (2) pooled SNTs, as defined 
by 42 USC §1396p(d)(4)(C).  The main differences between private and pooled SNTs 
are highlighted below. 
 
In short, SNTs enable a means-tested beneficiary (who is under the age of 65) to 
deposit his or her settlement proceeds into a trust and then spend the money over time 
without negatively impacting his or her eligibility for benefits.  In light of this settlement 
tool, whenever a settlement involves more than $50,000 net to a client, it is always 
advisable that a SNT be considered as a settlement planning option.  SNTs can help a 
client secure the necessary amount of time to properly spend the settlement money on 
things he or she may need to make his or her life more enjoyable rather [sic] being 
forced to spend the money all in one month as is required with exemption planning. 
 
Structured Settlement Annuity 
 
When a client receives a benefit and that benefit does not maintain an income eligibility 
requirement or when trying to help a minor defer the receipt of settlement proceeds, a 
structured settlement annuity can be a great tool to either defer the receipt of settlement 

                                                
9
 907 KAR 1:645 and Kentucky Medicaid Eligibility Manual Section MS 1880. 
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proceeds for a few years or provide a client with a guaranteed income stream.  
Structured settlements are traditionally accomplished through a defendant's purchase of 
a structured settlement annuity for the benefit of a plaintiff, and they permit the 
settlement proceeds to grow tax free for the benefit of a client. 
 
Conclusion 
 
In the end, all attorneys want to ensure their clients are happy with their legal 
representation.  It would be a shame to secure a satisfactory settlement only to have it 
ultimately cause the client more trouble and heartache.  Everyone strives to represent 
their clients to the best of their ability, but failing to help a client protect his or her 
eligibility for government benefits is simply unacceptable, especially when there are such 
simple solutions available.  Whether a client elects to implement an exemption plan, 
establish a SNT, receive his or her settlement via a structured settlement annuity or 
some combination of these options, the end result is well worth the extra effort put into 
protecting a client's government benefits.  As stated previously, verifying and helping a 
client protect his or her eligibility for government benefits are simple acts that can end up 
being the difference between a happy client and a malpractice claim. 
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TRUSTS AND MEDICAID ELIGIBILITY PLANNING 
Brian Borellis  

 
 
 
I.  WHAT DO TRUSTS HAVE TO OFFER? 
 

A.  Introduction   
 

The purpose of this material is to guide the practitioner who is considering 
whether or not a trust can play a useful role in helping his or her clients 
meet their estate planning goals with respect to preparing for the 
possibility of long term care.  This particular area is often referred to as 
"Medicaid estate planning" in that the focus is with implementing a  lawful 
means of protecting assets for a spouse, disabled child, or other loved 
ones in view of the high cost of institutional care.  
 
In order to protect assets, the plan generally is to structure one's legal 
and financial affairs so as to facilitate eligibility for various sources of 
payment – other than by spending the "protected funds."  The alternative 
sources (other than the protected funds) generally involve utilizing long 
term care insurance, if available and affordable, and most commonly, 
obtaining benefits via the Medicaid program.  Since eligibility for Medicaid 
is dependent upon one's meeting strict financial limitations as to both 
income and assets,1 the thrust of Medicaid estate planning is generally 
with lawfully reducing one's assets or income to fit within certain allowable 
limitations so that one may qualify for benefits.  Typically, this is done 
through either spending the assets which exceed the applicable 
limitations, converting counted assets to excluded assets, or making 
certain gifts.    
 
In this material we will consider the extent to which the establishment of a 
trust will be a useful component in best achieving the objectives just 
mentioned.  Typically, a Medicaid eligibility plan calls for either an outright 
transfer of the protected funds, or a transfer which – to one extent or 
another –  is made subject to constraints.  Here we will look more closely 
at the latter.  The practitioner would be well-advised to familiarize himself 
or herself with the provisions of 907 KAR 20:30E2 generally, and more 

                                                
1
 Unlike Medicare, Medicaid is a means-tested benefit. Thus, an individual applying for Kentucky 

Medicaid may not have counted resources which exceed $2,000; in case of married couples, the 
institutionalized individual is permitted to have no more than the allowance just stated, and if he 
or she has a non-institutionalized spouse, the spouse may keep half the counted resources up to 
a maximum which in 2014 is $117,240, and a minimum of $23,448. Further, the applicant must 
meet other eligibility thresholds such as being either over age sixty-five or permanently disabled, 
and in order to qualify for institutional vendor payments, he or she must meet level of care 
requirements and the care provider must have a Medicaid bed available for the individual.   
 
2
 The format of the Kentucky Medicaid regulations at 907 KAR has been modified in 2013 as that 

regulation has been restructured substantially to, among other things, incorporate relevant 
modifications required under the Affordable Health Care Act and other new legislation. The trust 
provisions, previously substantially set forth at 907 KAR 1:650 are now found under 907 KAR 
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specifically with Section 3 which sets forth guidelines with respect to how 
trusts are considered for Medicaid eligibility purposes.  

 
B.  Format  

 
This material is broadly divided into two parts: self-settled trusts versus 
third party trusts.  As we examine the trusts involved, each discussion on 
a particular area will conclude with a summary of the relative features of 
each trust discussed, and the general merits and drawbacks to each.   

 
C.  The reader will also note the occasional "shadow box" which highlights 

areas of particular concern to practitioners.  Occasionally, the shadow 
box will alert counsel to issues where fastidious attention to drawing fine 
distinctions among similar situations may help the attorney maneuver 
adroitly through what is often a baffling regulatory maze of complex 
statutes and policies.   

 
D.  Medicaid and Trusts   

 
If there is a trust involved in one's legal and financial situation (other than 
certain pre-arranged funeral trusts) the trust agreement will need to be 
reviewed by the Department for Medicaid Services ("DMS") staff in 
Frankfort.  See the Medicaid CHFS Online Manual Volume IV-A, (herein 
"OM" or "the Manual") at Section 2010(B).  From that agency's 
standpoint, as a general proposition, whether either the principal or 
income portion of a trust, or both, will be considered "available" to the 
beneficiary will require a determination as to whether the Trustee has the 
ability to access the funds for the beneficiary.  If the answer is "yes" then 
the practitioner will likely have a fight on his or her hands.  

 
That said, the resolution of "availability" is rarely a simple matter.  It often 
turns on whether the trust is either self-created ("self-settled"), or created 
by a third party (a "third party" trust).  Availability, according to the federal 
rules, depends on the language in the document, and whose trust it is. 
Since the Kentucky rules must, by law, defer to federal determinations 
and statutes which pre-empt the field, dexterity in navigating federal law is 
a necessary pre-requisite in representing clients. 
 
Some trusts are clearly self-settled, i.e. John Adams establishes and 
funds with his own assets the John Adams Trust.  Other trusts are 
perhaps a step removed, but by statute are nonetheless considered to be 
self-settled: John Adams's son, John Quincy Adams, acting as his father's 
attorney-in-fact creates a trust for his father with father's money; or 
Abigail, John's wife, creates a trust for John and Abigail.  But what if John 
uses his own funds and creates a trust for his disabled son, Charles 
Adams?  And what if Charles Adams receives an inheritance from his 
parents, but is disabled and thus his funds would preclude his being 

                                                                                                                                            
20:20, .25 and .30. The suffix "E" is used in citing the new regulation throughout this material 
inasmuch as it is to reflect the adoption of the emergency legislation.     
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eligible for Medicaid?  May his guardian brother, John Quincy, create a 
trust for Charles and thus preserve the inheritance? 
 
There are a number of variations on the theme, and we shall soon take a 
closer look at several.  However, as a guidepost and backdrop, it may be 
helpful to keep in mind a rather ancient statute, and its current day 
progeny:   
 
1.  The Statute of Elizabeth.   
 

Under the English common law, notably the Statute of Elizabeth 
which became law in 1571, transfers made to avoid known 
creditors have been subject to being set aside; in the context of 
trusts, one must relinquish the right to be a beneficiary of a trust 
one settles, to be assured of protection against future creditors. 
This rule by which self-settled trusts may be reachable by 
creditors even when there are self-imposed restraints in the trust 
agreement has become known as the spendthrift trust doctrine. 
While a third party trust may validly contain a restraint with respect 
to a beneficiary's interest in a trust which may withstand creditors' 
challenges, such is generally not the case where the trust is self-
settled.  Thus, when an individual settles a trust and according to 
the terms thereof he or she may benefit – even if only in the 
Trustee's sole discretion, and even if the trust has limitations or 
triggers which prohibit use of the funds – to the extent the funds 
"MAY" be available, the funds are so deemed available. 
Kentucky's version of the spendthrift law and certain exceptions or 
qualifications may be found at KRS 381.180.   

 
2. Limited interests and fractional interests.   

 
Extending the logic of spendthrift trusts, and putting aside the 
question of whether a transfer to a trust comes within the reach of 
the fraudulent transfer statute,3 let's consider the issues in the 
context of long term care estate planning in the Medicaid eligibility 
arena: can trusts be useful as part of our clients' Medicaid estate 
planning?   

 
a. Issues. 
 

Keep in mind that there are two overarching issues 
present:  

 
i. Has there been a transfer within the look-back 

period?  If so, then… 
 
ii. Is there – after the transfer – access to principal or 

income? In the context of trusts, simply stated, is all 

                                                
3
 See KRS 378. 010 which addresses transfers intended to avoid creditors. 
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or only a part of the trust "available" to the 
individual seeking Medicaid eligibility? 

 
b. Partial interest trusts.  
 

Partial interest trusts (see "income only trusts") remain 
potentially viable under the right circumstances, but must 
be very tightly drawn, in full view of the circumstances and 
potential needs.  Since the Grantor will at all times have an 
interest in the trust, even if settlement of such a trust were 
to be beyond the look-back period, the trust will still need 
to be disclosed to Medicaid.  

 
c. Grantor divested trusts. 
 

Here the trust is either created by the grantor but he or she 
has no interest in the trust, or the trust is created with 
funds which at one time had belonged to the grantor but he 
or she has no interest in the trust.  In such trusts, once the 
look-back period has expired, since there is no interest in 
the grantor, there is nothing to report to Medicaid, nor 
should the trust be relevant whatsoever.  

 
i. The drafter should be extremely careful to make 

clear that there will be no right – regardless of how 
remote – granted to or retained by the would-be 
Medicaid recipient/donor permitting her to access 
the trust, nor should the Trustee have power – even 
a discretionary power – to apply any portion of such 
a trust to or for the benefit of the recipient.  

 
ii. In fact, the donor should not even be mentioned in 

the trust – he or she should have no definable 
interest in the trust at all.  If one were to carry this 
concern to an extreme, even a typical remote 
distribution clause – e.g., to the heirs at law of the 
grantor/child of the recipient – may be problematic 
and should be avoided.4 

 

3.  Self-settled versus third party trusts. 
 

We have seen that due to the spendthrift trust rules, and the 
federal guidelines, it is often quite relevant to ascertain who has 
created the trust.  Certain rules help in the interpretation.  

                                                
4
 For a discussion of availability and its impact on trusts, see the CMS State Medicaid Manual, 

Publication 45 – Section 3 – Eligibility, §3259.6(C). If a child were to create a trust which, by 
virtue of a normal remote distribution provision, may result in a share passing to the Medicaid 
recipient, that would be okay so long as the trust contains a safeguard against an outright 
distribution to the recipient. See suggestions as to how to respond to such a case by way of 
override provisions discussed in connection with Part II, Section 3.  
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a. Whose funds are involved?  
 

If a third party creates a trust for the benefit of another, or 
"class of others," then there is a degree of separation from 
the Medicaid applicant that may result in excluding the 
funds from consideration.  See 42 USC §1396p(d)(2)(A) 
which addresses this question and states that the 
individual will be treated as having established the trust "if 
the individual's assets were used to fund all or part of the 
trust."  

 
b. Yours or mine?  
 

Let's go back to Mr. Adams' case.  He transfers $100,000 
to John Quincy Adams – no strings attached.  Quincy then 
subsequently sets up the John Quincy Adams trust for 
himself and his wife; father John has no interest in the 
trust, nor is he even mentioned in the trust agreement.  

 
i. When do gifted assets lose their status as assets of 

John Adams ("John") and become assets of 
Quincy?  When Quincy places the funds in an 
account in his name only?  After thirty days?  Sixty 
days?  Next year?  Ever? 

    
ii. If Quincy gets a 1099 showing earnings on the 

funds reportable to him, it would seem difficult to 
convincingly argue that the funds are still John's 
when the trust is set up.  

  
iii. Note the statute does not reference funds "which at 

one time have belonged to the donor."  Does this 
make a difference? 

 
iv. Prudence may dictate that one should file a federal 

gift tax return – even though not required – to 
further document that the property became owned 
by the donee when the trust was set up.  If there is 
a "gift" there has been, by definition, a transfer of 
title. 

  
c. Deemed grantor rules.  
 

Under 42 USC §1396(p)(d)(2)(A), there are specific 
provisions which state that when anyone among a certain 
group of individuals who bear a certain relationship to the 
would-be Medicaid recipient creates a trust, then the 
applicant will be regarded as having been the grantor of 
the trust. Under paragraphs (ii) through (iv) of that statute, 
a trust created by the Medicaid applicant's –  
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i. Spouse, or  
 
ii. Guardian, or  
 
iii. Attorney-in-fact, or  
 
iv. A court acting at request of applicant or applicant's 

spouse will be treated as though created by the 
applicant himself or herself.  

 
d. NOTE: THERE IS ONE BIG EXCEPTION: A TRUST 

CREATED "UNDER A WILL." 
 

4.  Third party trusts may – by distinction – more readily protect 
assets.  

 
In inspecting the various elements involved and studying the rules, 
one can become equipped to plan ahead to minimize the potential 
for the trust funds being counted by the government, or – if 
counted – then in a way least damaging to the would-be Medicaid 
recipient's plan.  In some situations, it may be too late to change 
the trust because it has been in place and administered for some 
time, in which case counsel will need to know how to posture the 
case vis-à-vis the Department for Medicaid Services. 

  
What emerges are some general rules:  

 
a. Trusts under will are not self-settled trusts.  Of course, 

were the decedent to be entitled to receive benefits in the 
afterlife, there may be trouble ahead.  Happily, the 
Kentucky regulations have not yet reached this far.  

  
b. Trusts created by children of the applicant are not self-

settled trusts as to the recipient as long as funded with the 
children's money, but if the funds at one time belonged to 
the recipient, there should be an interval of time between 
the creation of the trust and the gift, and in such a case it 
would be wise to avoid any reference in the trust to the 
recipient.  

 
c. Special Needs Trusts, settled under 42 USC 

§1396p(d)(4)(A), although self-settled, are not  subject to 
the analysis and proscription pertaining to self-settled 
trusts because of legislative grace.  

 
d. Third party trusts are not self-settled trusts and may thus 

afford a greater latitude in terms of flexibility in payments to 
the beneficiaries which may even confer upon the Trustee 
a discretionary power to pay income or principal to the 
recipient.  
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e. Self-settled trusts, including split interest trusts, will be 
considered available to the fullest extent that the income 
and/or funds may be used for the recipient.  

 
E.   Should Your Client Create a Trust at all Given the Complexity?  
 

This is a good question considering the fact that the rules are intricate 
and difficult to navigate, and even the most well-crafted instrument may 
someday result in one's client finding herself in a thicket of legal problems 
due to unfavorable interpretations. Moreover, in view of the fact that there 
is an agency-wide standing order of referral in Manual Section 2010(B) 
that all trusts5 MUST by reviewed by DMS on every application for 
benefits, are there situations where it makes sense to create a trust for 
the intended Medicaid recipient?  

 
1. Reasons to create a trust. 

 
a. There is a special benefit inherent in the nature of the trust.  

 
There are certain cases where the trust may qualify one for  
special benefits, and instead of triggering eligibility hurdles 
can actually and quite clearly confer Medicaid eligibility 
which otherwise would not be the case due to financial 
considerations.  For instance, funds placed in a self-settled 
Special Needs Trust ("SNT") are disregarded in terms of 
transfer penalty and available resource rules.  Thus, a 
disabled individual under age sixty-five may place an 
unlimited amount of his or her assets in an SNT and the 
transfer to trust and assets placed therein will be 
disregarded for Medicaid eligibility purposes.  In this case, 
by contrast, the assets would be subject to normal spend 
down requirements and thus creation of an SNT is often 
desirable.  

 
i. Even so, since a self-settled SNT by definition must 

contain a mandatory estate recovery payback, 
there may be instances where it is better to simply 
transfer funds and serve the penalty. 

 
ii. Moreover, there may be other, better alternatives, 

depending on the amount of funds, and the 
availability of other exclusions such as paying down 
a mortgage, buying a van equipped for the 
handicapped, pre-paying funeral, etc.  

 

                                                
5
 Of course, this assumes that the recipient has an interest in the trust. If not, then it becomes 

arguable – and doubtful – whether the trust needs to be reported. Certainly if the transfer which 
precipitated funding the trust occurred outside the scope of the look-back rule, the trust would not 
need to be disclosed unless the recipient has an interest therein.   
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b. Client wants constraints to be placed on gifted funds. 
 

It is not unusual to come across situations where, with full 
knowledge and understanding of the pitfalls which may be 
applicable with a trust, the client insists on restricting funds 
that will be given away. 
 
For instance, Joe and Ethyl have several children.  Two of 
them, Jack and Bobby, are reasonable and prudent, but 
the youngest, Teddy, has a drinking problem.  Joe and 
Ethyl decide to give the funds to Jack and Bobby to hold in 
trust until Joe and Ethyl have both died.  At that point, JFK, 
RFK and Teddy divide the funds among themselves 
equally.  Or, Teddy's share may be held in further trust. 

  
c. Client wants to keep a retained interest.   
 

Here the client wants to continue to derive beneficial 
enjoyment from the trust: give up some, but not all.  The 
so-called "income only trust" discussed in Part II, Section 
A.1 is an example. 

 
d.        Client wants to protect assets for a third party.  
 

Here what is involved is a third party trust which client 
creates for benefit of another.  The focus is with protecting 
the "other" such as a handicapped child or elderly and 
infirm spouse. See Part II, Section B below.   

 
e. Trust is required as condition to eligibility.   
 

This is not so much of a strategic "plan" as it is a 
requirement of eligibility that is imposed by the govern-
ment.  See the discussion of "Qualifying Income Trusts" 
discussed in Part II, Section A.3, below 

  
2. Reasons to AVOID creating a trust.   
 

There are at least two considerations that the planner should keep 
in mind when contemplating the use of a trust.   

 
a. False panacea.  
 

As noted above, though to be sure there are instances 
where the creation of a trust is merited, one should be 
careful so the client does not develop a false sense that 
the trust itself is a legal equivalent of a philosopher's stone 
that can make their assets invisible to the government, 
eliminate income taxes, and other similar beliefs. In this 
author's experience, it is not unusual for clients to come to 
us with rather chimerical views about the magic of trusts.  
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The advantages which may justify creation of a trust 
should be carefully weighed in light of the client's wishes 
separate and apart from gaining Medicaid eligibility.  
Rarely is there something inherent in the use of any 
particular type of trust which will hasten Medicaid eligibility 
that derives from the trust itself.  

 
b. Estate recovery.  
 

Since September 2003, interests in trust have been 
subject to estate recovery.  Kentucky Estate Recovery has 
a separate division which follows up on claims involving 
trust interests.  

 
c. Conflict of benefits.  
 

In certain situations, placing assets in irrevocable trusts 
may permit a homebound veteran to bring his or her assets 
within limitations to qualify for VA Aid & Attendance 
benefits without incurring a disqualification period.  Were 
the same veteran to require long term skilled care, the 
Medicaid look-back rule may be applicable, and the trust 
thus counted.  In such a situation counsel should carefully 
explain the risks and rewards to the veteran and his or her 
family, and be certain to have a "Plan B" alternative to 
cover the Medicaid disqualification period.  

 
II.   SPECIFIC TYPES OF TRUSTS WHICH ARE FREQUENTLY USED IN 

MEDICAID ELIGIBILITY PLANNING 
 

A.  Self-Settled Trusts 
 

Here we will examine three types of so-called "self-settled" trusts, e.g., 
trusts established by the intended Medicaid recipient6 with his or her 
funds.  The categories are: (a) self-settled income only trusts; (b) self-
settled special needs trusts; and (c) qualifying income trusts. 

 
1.  The Income Only Trust ("IOT").  

 
a. Description and general features.  
 

The Income Only Trust is often times attractive to 
individuals who are fairly well off from a financial 
standpoint, not in need of imminent long term care, and 
who recognize the usefulness of planning for the possibility 
of nursing home admission down the road, but are not 
ready to divest themselves of all right to access their 

                                                
6
 For purposes of this section, any trust established by one of the individuals which trigger the 

deemed grantor rules of 42 USC §1396p(D) will be considered to be "self-settled." 
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assets.  The individual is "motivated" to make a transfer of 
funds, and indeed in establishing the trust they will make a 
transfer.  However, unlike an outright absolute transfer, this 
individual retains a right to income from the funds, typically 
(but not necessarily) for his or her life.   

 
b. Present status.   
 

Due to the extremely low rates of interest currently 
available and market risk with equities not to mention the 
complications which retained interest trusts can generate 
as part of the overall Medicaid eligibility process, IOTs 
ought to be approached gingerly.  In many cases the 
retained interest will not be sufficient to provide a comfort 
level for the client, and thus the question arises: why do it 
at all?  On the other hand, where there is rental property 
involved, the return generated by an income interest may 
be greater and may in fact be a scenario where an IOT is 
perhaps more worthy of consideration.  

 
c. Tax considerations.  

 
i. Estate and gift tax. 
 

The establishment of the trust may or may not be a 
completed gift for gift tax purposes, depending on 
what is desired. 

 
REMEMBER – it is important to be sure that for 
Medicaid purposes the grantor has relinquished the 
power to access or acquire the principal for himself!  
The questions from a tax point of view may result in 
an answer which is different from that which would 
be reached for Medicaid purposes.  
 
In other words, certain retained powers can prevent 
a transfer from being considered a "gift" for tax 
purposes, and yet all the while, the CMS Manual 
and Kentucky Medicaid Online Manual make it 
quite clear that a transfer has occurred.  To be sure 
there can be a blurring of lines, and there may be 
some instances where transfers are incomplete for 
both purposes.  Generally, one would wish for there 
to be a completed gift for Medicaid purposes.   
 
If – as in nearly all instances of Medicaid eligibility 
planning – the Grantor's estate is less than the 
federal transfer tax threshold and there is some 
built in capital gain in connection with the assets 
which fund the trust, it may be desirable to make 
the transfer an "incomplete gift" for gift and estate 
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tax purposes.  The advantage to structuring the 
transfer so that it is NOT a completed gift is with the 
fact that where the gift becomes complete upon 
death – rather than during lifetime – the trust assets 
will receive a stepped up basis equal to date-of-
death value.  IRC §1014.  This would enable the 
heirs to acquire the trust assets at the death of the 
Grantor and any capital gains up to the date of 
death are eliminated. 

 
a) Relevance.  
 

Remember that what triggers the concern 
here is the presence of significant capital 
gain exposure.  If the trust is to be funded 
with liquid funds or bank deposits such as 
CDs, then this is not a material 
consideration. 

 
b) Making the gift incomplete: the testamentary 

power of appointment. 
 

To complete the gift at death, a frequently 
used technique is for the grantor to retain a 
"general testamentary power of appoint-
ment."  The Internal Revenue Code tells us 
what constitutes a general testamentary 
power. The grantor essentially retains a 
power to specify in his or her will (or 
otherwise) who will receive the assets at his 
or her death.  See IRC §2041, and Treas. 
Reg. 20.2041 for guiding language.  One 
will do well to tread carefully here. 

 
c) Personal residence issues.   
 

Many have considered using an IOT to hold 
title to a potential Medicaid applicant's 
residence.  Similarly, as mentioned earlier, 
investment real estate which generates a 
more attractive return on investment due to 
rental income as opposed to a securities 
portfolio may be appealing to the grantor. 
While this may have some merit, one may 
wish to consider how real property will play 
into the situation over a period of years: if 
the motivation is to get the step up in basis 
when the property transfers at death, what if 
the property becomes a burden and needs 
to be sold during the recipient's lifetime? 
Where the property had been the grantor's 
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residence, since it would no longer qualify 
for capital gain exclusion under IRC §121 as 
a "personal residence," one ought to be 
sure to think this through.  

 
d) So-called "defective" trusts.  
 

Some may regard the defective trust as a 
relic from a bygone era, when the upper 
middle class or the moderately rich would 
engage in estate planning to reduce taxes, 
particularly through life insurance trusts or 
other esoteric vehicles.  Basically here is 
that one wants to treat a trust as being a 
grantor trust for income tax purposes, but 
exclude it from their taxable estate.  To do 
this, it is often possible to simply insert 
provisions which cause the trust to attract – 
not avoid – the grantor trust rules, so that 
the income tax attributes would flow through 
to the grantor.  Typically such provisions 
follow along the lines of the grantor's having 
certain powers exercisable without the 
approval of an adverse party, such as the 
right to acquire the trust assets by 
substituting property of equivalent value 
(IRC §675), the power to borrow against the 
trust assets without adequate security (IRC 
§675) or having the income of the trust be 
applied towards the payment of life 
insurance premiums on the life of the 
grantor (IRC §677).  Query as to whether 
such provisions work to cause the trusts' 
sale of real estate to pass the tax attributes 
to the Grantor for purposes of the Section 
121 "personal residence" exclusion?  If he 
or she resided in the property within the 
relevant period?  

    
CAVEAT: ESTATE RECOVERY – Medicaid issues 
where gift incomplete – Caution is always advisable 
in drafting to avoid exposure to estate recovery.  An 
incomplete gift for tax purposes should be 
susceptible to being structured as a completed 
transfer for Medicaid purposes.  The right to 
appoint assets at death should not be an interest in 
which the recipient retains a right subject to 
reimbursement under 907 KAR 1:585, Section 1(3), 
at least so long as the instrument makes it clear 
that the Grantor cannot appoint in favor of his or 
her estate or his creditors.  A testamentary power 
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may be crafted so as to walk the line between a 
general power which is entitled to a step up in basis 
under Section 1014 of the Code, and a special or 
limited power, which is generally excluded from the 
taxable estate and does not give rise to a stepped 
up basis under that section.  See Treas. Reg. 
§20.2041-1(c)(1)(a) and (b).  Includability in the 
gross estate may result, nevertheless, under the 
general language of Section 2033 as an interest 
owned by the decedent at the time of death.  
 
The practitioner who is faced with this problem may 
want to consult the Treasury Regulations to IRC 
§§2512 and 2041, specifically Treas. Reg. 
§25.2511-2(b). The more limited interest should not 
be considered to be an interest which passes at 
death that is subject to estate recovery.  This issue 
is not settled, however.  See also 42 USC 
§1396P(b)(4)(B) which may be broad enough to 
cover appointive powers.7 

 
ii.  Income taxation.     

 
From an income tax point of view, earnings 
generated by the trust should be taxed to the 
Grantor under the grantor trust sections of the 
Internal Revenue Code, IRC §§671-679.  Where 
the Grantor retains a right to income for life, he or 
she will be taxed on the income generated by the 
trust assets.  This is an advantage in that a trust is 
normally taxable at more highly compressed 
brackets than is an individual.  Of course, the 
Trustee can control the extent of income generated, 
and the Trustee will not normally (in a well-drafted 
trust agreement) be limited by any requirement to 

                                                
7
 The federal estate recovery statute states: 

  
-(4) For purposes of this subsection, the term "estate", with respect to a deceased 

individual – 
(A) shall include all real and personal property and other assets included within the 

individual’s estate, as defined for purposes of State probate law; and  
(B) may include, at the option of the State (and shall include, in the case of an individual 

to whom paragraph (1)(C)(i) applies), any other real and personal property and other assets in 
which the individual had any legal title or interest at the time of death (to the extent of such 
interest), including such assets conveyed to a survivor, heir, or assign of the deceased individual 
through joint tenancy, tenancy in common, survivorship, life estate, living trust, or other 
arrangement."        

 
Of course, the question remains: how is an appointive power to be valued? OM §§2055 and 2056 
may hold some clues.  
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make the trust assets productive of income.  Thus, 
should the Trustee design an investment portfolio 
which contains primarily growth securities which do 
not pay dividends and there are few income paying 
securities, the income flow spigot can be minimized 
or maximized as needs require. 

 
a) Tax id number.  
 
 The Trustee should apply for a tax id 

number by completing IRS Form SS-4; the 
assets will of course be registered in the 
name of the trust and under the trust's tax id 
number.  

 
b) Capital gain.  
 
 Capital gains will generally be taxed to the 

trust under IRC §677 since the Grantor will 
have no right to or interest in the trust 
principal.  Normal trust income tax rules 
pertaining to tiers of distribution and the 
Kentucky Principal and Income Act should 
be considered in determining how to report 
the gain on applicable Schedules K-1, as 
well as the source of payment of tax.  Of 
course, the trust can address such matters 
of allocation as per KRS 386.450, .452, and 
.498.  Having such powers in a trust in 
themselves should not be problematic for 
Medicaid purposes, but again counsel 
should explain the risks and benefits in 
writing to the client and client's family.  A 
simple new interpretation by Medicaid could 
run the risk of exposure of the trust to a 
disqualification penalty that may far 
outweigh the tax savings.  

 
c) Adaptable investment objective.  
 

As mentioned earlier, the trust could be 
established to generate higher income first 
which could later be minimized at such time 
as the Grantor applies for Medicaid benefits.  
Reason: where the grantor goes on 
Medicaid, his or her income from the trust 
must be paid to the facility unless there is a 
possible spousal deduction allowance for 
the community spouse.  
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d. Pros and cons.  
 

i. Advantages.  
 

When we consider advantages, what we mean 
here is that this particular technique will be 
compared largely against other techniques in terms 
of the features that are distinctive to an IOT.  

 
a) Cash flow for the Grantor.  
 

This is normally the primary advantage. 
Obviously in order for this to be a real 
incentive, the grantor will have assets which 
generate a meaningful income to him or her.  

 
b) More palatable to reticent grantor.  
 

Because there is a retained interest for the 
Grantor, this may help him or her to transfer 
assets or property which he or she might 
otherwise be reluctant to consider. This may 
prove to be a less drastic way to initiate the 
start of the transfer clock. 

 
c) Statutory framework.   
 

The Kentucky regulation incorporates by 
reference the federal rules in two respects 
in 907 KAR 20:30E Section (1) and Section 
3(2)(g). This would appear to offer some 
certainty that where all the grantor retains is 
a right to income, then the transfer of the 
underlying principal asset will start the look-
back clock, and once it expires the principal 
is no longer counted against the grantor. 

 
Section (1)(a) states the rule of includability, 
or perhaps more correctly, partial 
includability. It provides –  
 
"the amount considered available to the 
trust beneficiary shall be the maximum 
amount the trustee may, using the trustee's 
discretion, pay in accordance with the terms 
of the trust, regardless of the amount 
actually paid." [Emphasis added] 
 
Section 3(g) is in effect the spendthrift trust 
rule adopted in the Medicaid context –  
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(g) If payment from a revocable or 
irrevocable trust may be made under any 
circumstance, the amount of the full 
payment that could be made shall be 
considered as a resource including amounts 
that may be disbursed in the distant future. 

 
d) Constraints.  
 

A grantor may have reluctance to make an 
outright gift out of concern about spendthrift 
children, or desire to restrict funds to 
descendants at his or her (the grantor's) 
death in case a child were to predecease 
the Grantor.  
 
Of course, such constraints could be built 
into most any form of trust, not merely an 
IOT. 

 
ii. Disadvantages.  
 

The disadvantages stem primarily from the risk of 
uncertainty.  

 
a) Examination by Medicaid.  

 
Once the trust is established, the grantor 
will now have on record an interest in 
property which will need to be disclosed to 
DMS at application time. Given the policy 
that any trust, with the exception of 
Qualifying Income Trusts or Special Needs 
Trusts (discussed below in this material), is 
likely to be regarded by the Department for 
Kentucky Medicaid Services as indicative 
that your client is up to something sneaky 
and manipulative of the law, generally trusts 
created by the likely Medicaid applicant are 
not, on balance – at this time, in this 
author's opinion – worth the hassle your 
client is likely to encounter.   

 
b) What if grantor needs funds?  
 

If the grantor makes it to the end of the 
transfer penalty period, all is well and good. 
But if not, and he or she needs funds, then 
what?  This must be considered.  Of course, 
the trust could arrange for principal 
distributions to children, but would not such 
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create more confusion: is not a new gift 
made once a remainder interest becomes 
prematurely present possessory?  How 
would this be calculated?  Does such a 
possibility not impact the income interest? 
Nowhere in the federal or state material is 
there real guidance on this. Perhaps "loans" 
to children would be a viable alternative. 

 
2.  Special Needs (Self-Settled Variety) Trusts. 

 
a. Overview. 
 

In August 1993, OBRA'93 specifically sanctioned the use 
of a Special Needs Trust established for the benefit of a 
disabled individual who is under sixty-five years of age 
even if that individual's own assets are used to create the 
trust.  Under the federal rules, only certain individuals are 
permitted to create the trust: the disabled person's parents, 
grandparents, legal guardian, or a court.  Note that Senate 
Bill S.1672 (discussed in Section (c)(v) of this material, 
below) will, if enacted, permit the disabled person himself 
or herself to establish the trust. In certain instances, a non-
profit organization which manages separate pooled trusts 
can establish accounts for separate beneficiaries and 
continue to retain the funds after the beneficiary's death. 
The ground rules pertaining to SNTs of various 
classifications may be found at 42 USC §1396p(d)(4) at 
sub-paragraph (A) [privately managed  SNTs] and sub-
paragraph (C) [pooled trusts].  
 
As suggested previously in this material, the creation and 
funding of a SNT offers to certain disabled individuals a 
means of qualifying for Medicaid benefits who would 
otherwise have excess resources and would thus not be 
eligible.  Transfers to such trusts are specifically exempt 
from transfer of resource penalties, and the principal and 
income of such trusts is not regarded as being available to 
the special needs individual (herein referred to as "the 
beneficiary") nor should the income of the trust count as 
income of the beneficiary.8  Thus, the SNT can be a very 
significant tool to use in urgent situations.  

 
NOTE: Unlike the issue regarding third party trusts – that is 
trusts created by and funded with assets owned by 

                                                
8
 This is ordinarily the case. However, there are certain types of distributions which may cause 

the income of the trust to be regarded as income of the beneficiary. Cash payments to the 
beneficiary will be so treated, as will certain kinds of indirect support items. See the section 
dealing with in-kind maintenance and support. 
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individuals other than the disabled person (such trusts are 
discussed below) – what is involved here is a trust created 
to shelter assets which belong to the disabled person 
himself or herself.  As to this type trust, transfers of the 
disabled person's funds into the trust do not trigger a 
Medicaid ineligibility period as to him or her.  The trust may 
thus be established either well in advance of the time 
participation in a public assistance program is offered, or 
the day before.  For comparison, see section B (3), below 
for a discussion of third party trusts.  

 
b. Special applications. 
 

SNTs can be useful in any situation where one is 
representing an individual under age sixty-five who is in 
need of either qualifying for new benefits, or maintaining 
eligibility for existing benefits which – due to the acquisition 
of new funds – are at risk of being discontinued. The issue 
that indicates that this particular type of trust will be of 
great value is simply that the beneficiary has come into, or 
is about to come into, assets which need to be sheltered. 
The following are typical of the classic sort of situations 
which would be remedied by way of the SNT.  Frequently, 
but not always, the solution to the problem lies with the 
local court: to correct the potential problem, one may 
petition the court for an order authorizing the establishment 
of the trust.9  If there are other specifically qualified 
grantors available to create the trust, there may be no 
need for the initiation of judicial proceedings.10   

 
i. Personal injury awards.  
 

The Special Needs Trust technique can be used to 
shelter personal injury awards from spend down 
requirements. Thus, where the person becomes 
disabled in an act which was the source of a 
settlement or damages award, a Special Needs 
Trust can be a useful device to protect the funds 

                                                
9
 When an action is in Circuit Court, the Order approving the trust is often submitted to the court 

as part of an Agreed Order settling a case; for inheritance purposes a petition is brought under 
KRS 386.675. Notice should be given the Cabinet for Health and Family Services through 
Department for Medicaid Services, 275 East Main Street, Frankfort, KY 40601. Where the 
beneficiary is a ward of a disability court case, counsel may wish to bring a motion under KSR 
387.510 et. seq., and reference the guardian’s duty to protect the ward’s estate. KRS 387.855 is 
also available.   
 
10

 The federal statute allows certain individuals occupying a relationship to the special needs 
person to create the trust as mentioned in Part I, Section II(A)(2), which includes the disabled 
person’s legal guardian. It is this author's strong recommendation that the guardian do so only 
pursuant to petition first filed with the disability court.  
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and render the individual eligible for benefits.  Of 
course, this assumes that the other threshold 
requirements for eligibility are met – permanent 
disability, income eligibility, vendor eligibility, etc. 

 
ii. Protection of inheritance.  
 

Similarly, an inheritance about to be distributed 
outright to a disabled person who has been on 
Medicaid may create more problems for the 
beneficiary than the testator ever gave thought to.  
Not only is the inheritance at risk  of dissipation,11 
but many types of Medicaid eligibility, notably 
Supports in Community Living ("SCL") benefits 
require a long waiting period before one is eligible, 
and loss of the SCL slot can be a serious setback.  

 
iii. Assignment of right to income. 
 

The Program Operations Systems Manual12 
developed by the Social Security Administration 
(which is often referred to by its acronym "POMS") 
is a very helpful resource in cases involving SNTs. 
This is true for several reasons, not the least being 
that Kentucky Administrative Regulations and the 
OM Manual (as required under federal Medicaid 
law) state that an asset or income which is 
excluded for SSI purposes is not counted for 
Kentucky Medicaid purposes.13  Further, the 
Kentucky Regulation dealing with trusts in the 
context of Medicaid eligibility references the federal 
statutes noted earlier.14  POMS also illuminates the 
sometimes troublesome issue of when and whether 
the existence of a right to income that would cause 
a loss of SSI may otherwise be assigned to a 
Special Needs Trust, and be sheltered. See POMS 
SI 1120.200G.  Generally, income which is properly 

                                                
11

 Of course, this is a question of degree – where the beneficiary receives a substantial 
inheritance, the loss of Medicaid may be of no adverse consequence. Further, the situation 
described assumes that the beneficiary is slated to receive an outright bequest. A properly 
prepared third party trust may have no implications whatever to the beneficiary’s ongoing 
eligibility.  
 
12

 The POMS can be accessed online at: https://secure.ssa.gov/apps10/poms.nsf/ 
partlist!OpenView. The pertinent policy for SSI cases is under the heading for Supplemental 
Security Income in the Table of Contents and follow the prefix "SI." 
 
13

 See 907 KAR 20:025E, for resources; 907 KAR 20:020E as to income.  
 
14

 907 KAR 1:650, Section 4, and 42 USC §1396p(d). 
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assigned to the trust is thereafter regarded as 
income of the trust and not the beneficiary.  Income 
may generally be assigned unless it falls into the 
category of non-assignable income by statute, and 
those sorts of income are listed in the above POMS 
section.  Since this is true for SSI it is also good for 
the Kentucky state Medicaid.  See 907 KAR 
20:20E, Section 4(12) which provides that "Income 
which is exempted from consideration for purposes 
of computing eligibility for the comparable money 
payment program (AFDC and SSI) shall be 
excluded." 

 
c. Qualification requirements.  
 

To comply with the statute, one must draft the trust 
agreement so as to incorporate the specific elements the 
law mandates. In addition to properly drafting the 
document, counsel should make certain of other 
requirements insofar as establishment and administration 
of the trust is concerned.  

     
i. Payback requirement. 
 

In order to qualify the individual for Medicaid, the 
self-settled Special Needs Trust must contain a 
mandatory reimbursement provision that requires 
the Trustee – at the beneficiary's death – to 
reimburse the state for Medicaid benefits paid to 
the beneficiary.  There is an exception to payback if 
the trust is administered as a pooled trust managed 
by a non-profit organization.  

 
NOTE: SPECIAL CONSIDERATIONS – As of this 
writing, the statutory language authorizing a 
disabled person's trust does not contain definitive 
guidance with regard to what must happen in the 
event the disabled individual recovers from his or 
her disability and returns to independent living while 
assets remain in the trust.  There is a question as 
to whether the disabled person may receive 
unrestricted principal benefits from the trust at that 
time, or thereafter, which may well cause a 
substantial depletion or dissipation prior to such 
individual's death, thus reducing what is available 
to be applied to state's right of recovery. 

 
a) Lifetime termination issues.   
 

In September 2010, the Social Security 
Administration issued Transmittal 43 on the 
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subject of lifetime termination of SNTs, 
which prompted a new POMS, SI 1120.199 
to address the issue of "early termination 
provisions."  In paragraph D of the POMS, 
an "early termination provision is defined as 
a "provision or clause that would allow a 
trust to terminate before the death of the 
beneficiary.  Commonly, such provisions or 
clauses provide for termination of the trust 
when, for example, the beneficiary is no 
longer disabled or otherwise becomes 
ineligible for Supplemental Security Income 
(SSI) and Medicaid, or when the trust fund 
no longer contains enough assets to justify 
its continued administration." 
 
The POMS requires that trusts contain 
specific language to address what happens 
should an early termination event arise. 
What is required is that prior to termination, 
there must be a lifetime payback to 
reimburse the state for medical assistance 
payments made to the individual.15 

  
b) NOTE: Whether at death or during lifetime, 

there is no SSI payback requirement.  The 
payback speaks to the matter of medical 
assistance payments, and there is nothing 
in the law which requires reimbursement for 
cash assistance benefits paid through SSI. 

 
c) It may be advisable even were the 

beneficiary to recover to simply not 
terminate the trust, but rather just withdraw 
from SSI or Medicaid, at least if the trust 
allows wide use of the trust income and 
principal when the beneficiary is not 
receiving benefits.  

 
ii. Substantive requirements. 
 

Other qualification requirements relate to the 
substantive or dispositive provisions of the trust. 

 
  

                                                
15

 How are so-called "slow bleed" trusts to be handled? For instance, what is to be done where 
the Trustee makes gradual payments to a recovering beneficiary over years, and then when the 
trust has been paid down to its last $1,000, settles with the state?  
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a) Unavailability to beneficiary.  
 

The trust must not be accessible by the 
beneficiary – in other words, the beneficiary 
must have no definable interest in the trust 
which he or she, personally or through a 
representative, can demand the trustee pay 
him or her.  The trust is a pure discretionary 
trust meaning that the Trustee has absolute 
discretion insofar as disbursements are 
concerned.16 

 
b) Supplementation provision.  
 

Further, the trust should contain a provision 
which clarifies that the purpose of the trust 
is to supplement (and not replace) available 
Medicaid benefits.  This is in fact the 
purpose of the trust, and it is helpful to 
make this clear in the governing instrument 
itself.  Often there will be precatory 
language as to how the Trustee is to 
exercise its discretion.  On this issue, it 
should be made clear that when public 
assistance benefits are payable, the Trustee 
should carefully administer the trust and 
refrain from making payments which would 
supplant such benefits.  Some find it useful 
to include a "no essential support" clause 
that prohibits payment of essential support 
or health care whenever such items are 
payable, or potentially available, to be paid 
by Medicaid. 

 
c) For the sole benefit of the beneficiary. 
 

The self-settled trust cannot be made 
available to benefit anyone other than the 
beneficiary during his or her lifetime.  
 
i) This can be a problematic feature of 

an SNT in cases where the disabled 
person wants to be eligible, and has 

                                                
16

 Who should be the trustee? Clearly, not the individual himself or herself. But what of a parent? 
Spouse? One who has a support obligation? Where possible, consider using an independent 
individual – sibling, attorney, etc. More troublesome is whether a guardian can serve. In situations 
where a corporate Trustee (i.e., bank or other financial institution with trust powers) will be 
involved in handling the trust, it may be useful to create an advisory committee to guide a 
corporate Trustee’s exercise of discretion.   
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significant assets that can be placed 
in a trust and yet he or she has a 
spouse and does not want to 
preclude the spouse from having 
access to what would otherwise be 
excess resources that could be 
protected by the trust vehicle.  In 
such an instance, some creative 
planning can rectify the problem: 
payments from the trust may be 
made for the beneficiary's utilities, 
household expenses, car payments, 
non-essential services paid to the 
spouse etc.  Typically this situation 
arises when the disabled person is 
not an SSI beneficiary and thus the 
in-kind maintenance and support 
rules discussed in ¶(e) below, are 
not an issue.  What is, though, is the 
payback requirement – though a 
surviving spouse is exempt from 
estate recovery, the payback 
requirement is not necessarily 
limited to "estate recovery" since the 
trust mandates payment to the state 
as the primary beneficiary.  This 
author is not aware of any cases or 
statutes which directly take up this 
issue, and thus caution is strongly 
urged before proceeding to settle a 
large SNT in spousal cases.  

 
ii) New SSA POMS on "sole benefit."  
 

Note that under POMS added during 
the summer of 2012, language in the 
trust which may result in distributions 
which may benefit individuals other 
than the disabled individual can be 
problematic.  Payments to relatives 
for services as care providers can be 
considered to cause the trust to fail 
the "sole benefit of the individual" 
test, at least where the care provider 
is not medically qualified.  Further, 
disbursements to provide transporta-
tion reimbursement or advance 
payments to relatives to visit with the 
individual may also result in dis-
qualification.  Until these issues are 
clearly resolved, counsel would be 
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well advised to refrain from using 
overbroad language in trusts which 
could grant the trustee discretion to 
specifically make such payments, 
and also admonish clients against 
making payments which arguably 
are beyond the pale of those which 
directly benefit the individual.  

 
CAVEAT: Dust off the Doctrine of Worthier Title? – 
In feudal days (and on some law school exams)  
any transfer which was to one for life, remainder "to 
heirs" was considered as not passing a vested 
interest to the "heirs" since determining who were 
the heirs was not possible until death of the life 
tenant.  Title to the intestate takers was deemed to 
be "worthier" than that to the amorphous "heirs."  In 
such an instance, the creditors of the life tenant 
were considered to have a right to intercede ahead 
of "heirs" and attach the interest.  Some states 
have utilized this reasoning to state that if one were 
to attempt to avoid the DOWT by creating a vested 
interest in known persons, this means the trust is 
not "for the sole benefit of" the beneficiary.  Such 
an analysis strikes this author as being an absurd 
overreach on the part of any state's health and 
social services department which flies in the face of 
the purposes of the federal special needs 
legislation.    

 
iii. Age limit. 
 

Except in certain limited situations (pooled trusts), 
an SNT CANNOT be created for a disabled person 
who has attained age sixty-five, nor can funds be 
added to an SNT after he or she has reached age 
sixty-five.  

 
iv. Limited group of grantors. 
 

As already mentioned, under the authorizing 
federal statute, there is a limited classification of 
permissible grantors: the individual's parents, 
grandparents, legal guardian, or a court.  Note that 
the disabled person MAY NOT themselves create 
their own trust, but see section (v) below as to KRS 
387.855, et. seq., and S. 1672. 

 
Exception: In cases where the individual opts for a 
pooled trust rather than a personally managed 
trust, he or she can create his or her own trust.  
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This is an exception to the general rule above as to 
the limited class of grantors.  The theory here is 
that the individual is not so much establishing a 
"trust" since the pooled trust has been established, 
but rather he or she is creating a sub-account 
within the pooled trust.   

 
v. Kentucky Special Needs Trust Statute.  
 

Effective July 2012, Kentucky has in place a statute 
designed to broaden the availability of special 
needs trusts to disabled individuals by conferring 
standing on certain individuals with a relationship to 
the disabled person to petition the court.  At KRS 
387.865, the law opens the courthouse doors to a 
broad spectrum of individuals who may bring a 
petition to create a first party SNT.  The petition 
may be brought by a spouse, sibling, attorney at 
law, guardian ad litem, holder of a power of 
attorney, and other individuals with a professional 
health care oriented relationship.  KRS 387.865(5). 
For a detailed discussion, see also Kentucky Bench 
& Bar, March 2013 commentary by Brian Borellis 
"Kentucky's Special Needs Trust Statute." 

 
As this goes to print, it seems that the federal 
government has – twenty years after passage of 
the federal Special Needs Trust statute on August 
10, 1993 – decided to address the inequity under 
the 1993 statute.  Senate Bill S.1672 known as the 
"Special Needs Trust Fairness Act" was on 
November 13, 2013 referred to the Senate Finance 
Committee to enable individuals with disabilities to 
establish their own Special Needs Trusts.  If 
enacted, the law would apply to trusts established 
after the effective date of the Act.  

 
a) Petition and procedure.   
 

The Kentucky statute provides that the 
appropriate individual under KRS 387.870 
shall set forth specific information relative to 
the disabled individual, his or her next of 
kin, and other interested parties as defined 
in the statute, and the circumstances which 
indicate to the court that the case is 
appropriate for the creation of a SNT.  The 
interested parties and notice requirements 
are similar to those in a petition to appoint a 
guardian.  In addition, information specific to 
the SNT and financial situation of the 
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disabled individual must also be provided, 
as well as a draft of the trust agreement. 
KRS 387.875.  It is good practice to provide 
the Court with a memo, which alerts the 
Court to the relevant provisions in the trust 
to demonstrate to the court that the trust 
complies with the substantive requirements 
of the federal SNT statute. 

 
b)  Court creates the trust.   
 

To assure compliance with 42 USC 
§1396p(d)(4), since as a technical matter, 
the Court is "creating" the trust upon petition 
of the appropriate party, KRS 387.885 
states that in its order, it is the Court which 
is "establishing" the trust.  Thus, as a matter 
of form it is suggested that the Court may 
actually sign the Trust Agreement in 
addition to the tendered order.  In view of 
the likely passage of S.1672, supra, in many 
instances this may no longer be required.   

 
c) Existing trusts.   
 

In KRS 387.890, the Court is given authority 
to modify an existing trust which may be 
inartfully drafted and in need of modification 
to preserve benefits eligibility for the 
individual.  Moreover, in case there is a 
change in the law which requires 
modification to a trust, the Court may – 
upon proper petition – approve a 
modification.  

 
d) Beneficiary of estate.  
 

Many practitioners have had circumstances 
arise where a client with disability who has 
been receiving SSI and Medicaid benefits is 
about to receive an outright bequest that will 
cause a loss of benefits.  KRS 387.865(1) 
provides a remedy to this situation in that it 
grants the executor of the estate the 
authority to petition the court to create an 
SNT.   

 
d.    The specter of subrogation in personal injury cases. 
 

Counsel preparing disabled person's self-settled trusts will 
often work with personal injury lawyers.  In this regard, it is 



103 
 

important to determine whether there may be an 
outstanding Medicaid subrogation claim or possibly a 
Medicare set aside issue against assets which are 
contemplated for placement in the trust.  There remain 
various unclear issues in the area of subrogation rights 
under Kentucky law, and it is possible under the so-called 
"made whole" theory of tort law that even in cases where 
there may be a large subrogation claim, the Plaintiff's 
lawyer may negotiate a reduced payment.  Nonetheless 
the practitioner is alerted to KRS 205.629.  

 
i. Medicaid reporting.   
 

Although Special Needs Trust legislation facilitates 
benefit eligibility subsequent to receipt of funds 
from a settlement or judgment, it appears as though 
it is becoming more settled law that the 
Plaintiff/Medicaid beneficiary must upon settlement 
of an action repay Medicaid for benefits advanced 
prior to receipt of funds, even where the injured 
party never receives – whether directly or 
constructively – funds that are conveyed into the 
trust.  Failure to report funds may trigger harsh 
Medicaid penalties with respect to future or ongoing 
benefits.  This matter should be reviewed with the 
client and personal injury attorney for guidance and 
risk evaluation.  Possible solutions would include 
reasonable allocation of a relatively small portion of 
the recovery to medical expense.  This solution is 
suggested in the landmark U.S. Supreme Court 
decision, Arkansas Department of Health v. 
Ahlborn, 547 U.S. 268 (2006).  

 
ii. NOTE: Changes in Medicaid reimbursement are 

also set to take effect later this year under the 
Bipartisan Budget Act of 2013 President Obama 
signed in December.  According to a CMS memo, 
the measure gives state Medicaid agencies the 
ability to recover costs from a beneficiary's entire 
liability settlement, rather than only those 
settlement proceeds designated as compensation 
for medical expenses.  This provision (Section 202 
of the budget bill) seems to overturn Ahlborn, and 
more recently Wos v. E.M.A., 133 S.Ct. 1391 
(2013), which limited state Medicaid agencies' 
recovery to the medical expenses component of a 
beneficiary's settlement.  
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iii. Medicare set asides.  
 

Counsel advising personal injury litigants are 
generally acquainted with the so called Medicare 
Set Aside (MSA) requirements.  An MSA is an 
allocation created from the settlement of a personal 
injury case that is to be used to pay future medical 
expenses that are related to the injury and would 
otherwise be payable by Medicare.  The issue 
comes up in situations where the injured party is 
either: (1) already a Medicare recipient or is 
expected to qualify for Medicare within thirty 
months from the date of settlement; OR if (2) the 
amount of the settlement is in excess of $250,000. 
In such instances, Medicare's interest must be 
considered. Typically certain independent agencies 
will analyze the situation and advise counsel and 
the Court as to the amount that ought to be 
allocated to address the set aside amount. 
Normally the amount so set aside can either be 
deposited into a separate account outside the trust, 
or the trust agreement itself can carve out a set 
aside portion.  Medicare considers the allocation to 
be the primary funds for paying Medicare covered 
expenses, and once exhausted Medicare becomes 
the primary payer of the expenses for the injured 
party.  

 
e. The "in-kind maintenance and support" problem.  
 

SSI, trust distributions and derivative Medicaid eligibility – 
This quite complex area of the law of public assistance 
typically arises in situations where an individual is living in 
the home of another person, or in a community setting, and 
where he or she is not paying his or her fair share towards 
his or her room and board.  Since SSI is a cash assistance 
payment intended to help an individual cover his or her 
monthly living expenses – which include food and shelter – 
the philosophy here is that since the person is getting an 
indirect benefit from other sources (i.e. he or she is not 
paying full rent or his or her share of groceries) his or her 
SSI benefit will be reduced by the value of such benefits.  

 
SSI AND DERIVATIVE MEDICAID: In cases where an 
individual is not residing in an institution, Medicaid eligibility 
for a disabled individual is generally accomplished either 
by way of a so-called "spend down" (meaning – in a 
nutshell – that he or she has medical bills which absorb 
most nearly all his or her monthly income) or, perhaps 
more commonly, by way of what this author refers to as 
"derivative Medicaid," that is Medicaid which comes 
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automatically from SSI eligibility.  Generally speaking, the 
state defers to SSI determinations on the question of 
whether the individual meets level of care and financial 
eligibility, and in effect says that "if it is good enough for 
SSI, then it's good enough for the state Medicaid agency." 
Thus, an individual who receives even one dollar of SSI 
will automatically qualify for Medicaid.  Here we examine 
what happens when that "one dollar" may be lost, and the 
cascading problems that can result from that.  

 
i. ISM.  
 

Under the in-kind support and maintenance ("ISM") 
rules, if a person receives both food and shelter 
from a source other than himself or herself (for 
instance from a third party or a trust), then his or 
her SSI benefit may be reduced.  A detailed 
discussion of the ISM rules is beyond the scope of 
this material, but suffice it to say that if a 
practitioner has a client who is receiving room and 
board from a third party, which may include a self-
settled or third party trust, the ISM rules may be 
triggered, resulting in a decrease in SSI.  Normally 
under the so-called "presumed maximum value" 
(herein "PMV") rule, reduction in SSI based on the 
federal benefit rate is limited to one-third (1/3rd) the 
amount of the federal benefit rate in the year 
involved.  Depending on the individual's other 
possible income, this can, however, cascade into a 
loss of derivative Medicaid benefits which flow from 
SSI since as just mentioned Kentucky's Medicaid 
eligibility is automatic for SSI eligible individuals. 
Some observations are to be noted here, and if any 
of these issues are present in a given case, 
counsel is strongly encouraged to review the 
relevant POMS.  For more information on the 
subject, especially as it relates to distributions from 
trusts which are excluded as a resource, one 
should consult POMS SI 001120.200 et. seq. For 
purposes of this material, a few general points are 
to be noted in passing.  

 
Living in home of another: Where the individual 
lives in the home of another, and receives food as 
well as shelter for free, or for less than market rate, 
then he or she will be deemed as having received 
ISM income thus triggering a reduction of SSI up to 
one-third (1/3rd) of the federal benefit rate in that 
year.  
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ii. Disbursements from a trust.  
 

In addition to free food and shelter, a SSI recipient 
can benefit from third-party purchases of certain 
items on his or her behalf.  In the context of trusts, 
payments to third parties can fall under one of 
several categories.  Again, the issue here is 
whether the special needs beneficiary receives 
something of value that is within the category of 
food and shelter.  Counsel should consider 
scrutinizing the POMS referred to above to see 
where the precise situation at hand fits into the 
policy manual. The general rule may be stated 
thus:  

 
If the item paid for by the third party provides a 
benefit for the individual which would not be 
partially or totally excluded as a resource if retained 
in the month after receipt, then it will be factored 
into a reduction of benefits based on the PMV rule. 
POMS SI 001120.200E. 

 
a)  Example #1.  
 

A trust buys a car for the beneficiary whose 
spouse already has an excluded vehicle. 
The new car is income in the month of 
receipt since it is not an excluded resource 
in the following month.    

 
b) Example #2.  
 

The trust buys a computer for the 
beneficiary paying the store directly.  That is 
not income since the computer is not a 
counted resource, and the trustee pays the 
third party vendor directly.  This sort of 
distribution is the most common in the 
special needs trust setting, and is in keeping 
with the concept of "special needs" or 
"supplemental needs" – the Trustee pays 
directly for items or services which are not 
essential, the concept of "essential" 
generally being commensurate with food 
and shelter.  

 
c) Example #3.  
 

The Trustee pays the individual's rent 
directly to the landlord.  Under the rule that 
food or shelter received as a result of 
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disbursements from the trust by the trustee 
to a third party are income in the form of in-
kind support and maintenance, the payment 
should result in a reduction of SSI under the 
presumed maximum value rule.  See SI 
00835.300 for instructions pertaining to the 
PMV rule. See POMS SI01120.  200F for 
rules pertaining to how home related 
payments are to be valued in the context of 
ISM and PMV.  Since the trust does not 
have an ownership interest in the property, 
the payment of rent is treated as ISM.  

 
d) Example #4.  
 

Compare with #3, above, the situation were 
the trustee of a self-settled SNT to purchase 
and hold title to a house as a home for the 
beneficiary.  In this case, the house would 
not be a resource to the beneficiary.  The 
trust holds legal title to the house, therefore, 
the eligible individual would be considered 
to be living in his/her own home based on 
having an "equitable ownership under a 
trust."  (Even were the individual to leave, 
the house owned by the trust would still be 
excluded as a resource under the general 
rule that assets of an SNT are excluded.)  In 
this respect, an eligible SSI individual does 
not receive in-kind support and 
maintenance (ISM) in the form of rent-free 
shelter while living in a home in which he or 
she has an ownership interest.  Further, an 
individual with an "equitable home 
ownership under a trust" (see SI 
01120.200F.1.) does not receive rent-free 
shelter. Also, because the SSA considers 
such an individual to have an ownership 
interest, payment of rent by the beneficiary 
to the trust has no effect on the SSI 
payment.  Further, mortgage payments by 
the trust to the lender should not be 
considered to be the beneficiary's income 
since the payments are to discharge the 
trust's obligation under the mortgage.  

  
 f. Pros and cons.   
 

The advantages of a self-settled SNT are readily 
apparent – no loss of resource and income 
eligibility.  However, the potential drawbacks are 

https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0500835300
https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0500835300
https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0501120200!opendocument#f
https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0501120200!opendocument#f1
https://s044a90.ssa.gov/apps10/poms.nsf/lnx/0501120200!opendocument#f1
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less obvious. The payback requirement may seem 
a small price to pay, since by settling an SNT one 
will avoid all transfer penalties.  The disadvantages 
must be viewed against other options which usually 
arise in the context of whether there is a spouse 
who may be excluded from benefitting – at least not 
directly – from the trust (as noted earlier, see 
section (c)(1)) or whether there are other spend 
down options such as paying off a mortgage, 
buying a car or vehicle for the handicapped, etc.).  

 
3.  Qualifying Income Trusts.  

 
a. Description and general explanation. 
 

A qualifying income trust is not so much a planning device 
as it is a government imposed requirement to eligibility for 
those individuals whose income exceeds the Medicaid so-
called special income standard. Since financial eligibility for 
Medicaid requires one to be within limits with regard to not 
only resources – or assets – but also that the individual is 
within income limits, those individuals with income which 
exceeds the limitations who seek long term care Medicaid 
benefits are required to place their income which exceeds 
the limits into a Qualifying Income Trust, also known as a 
"QIT." 

 
b. Example #1. 
 

Retired nun Oprah Sinfree is in a LTC facility and has 
spent down, and wants to go on Medicaid.  She has 
$2,500 per month of income: $1,500 in social security and 
a $1,000 pension.  Assume that the special income 
standard in the year is $2,100.  Thus, she is $400 over the 
limit. She must arrange to place at least $400 in the trust.    

 
Gross income used: The basis for the determination is with 
the individual's GROSS income.  Thus, if Oprah's gross 
monthly income was $2,101, and her Medicare premium of 
$100 per month comes out of that, since she has more 
than the special income standard of GROSS income, she 
must set up a QIT, even though the income that comes 
into her hands is $99 less than the special income 
standard. 

 
c. Document requirements.  
 

The trust is a creature of statute, and the regulations in 
Kentucky are set forth at 907 KAR 20:30 E Section 3(5). 
The regulation states that an individual may create a 
qualifying income trust to establish financial eligibility for 
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Medicaid so long as the trust complies with the regulation. 
The requisites are:  

  
i. Established in Kentucky;  
 
ii. The trust is composed solely of income; 
  
iii. Upon the death of the individual DMS receives any 

funds left in the trust;  
 
iv. The trust is irrevocable;  
 
v. The terms must specify that the funds may be used 

only for: 
 
a) Valid medical expenses; including patient 

liability; or 
 
b) The community spouse income allowance 

established by 907 KAR 20:35E Section (2).  
 

CAUTION: The language to the effect that a person may 
create a QIT to establish financial eligibility does NOT 
mean that assets may be placed in the trust and thereby 
shelter those assets from being counted!  Note that the 
trust is ONLY to be used where the individual has INCOME 
which exceeds the special income standard.  That is what 
is meant by sub-paragraph (2)'s requirement that the trust 
is composed "solely of income." 

 
d. Administration and handling requirements.  
 

There are some rather draconian rules about setting up 
and handling the trust:  

 
i. The account must be a separate account in the 

name of the QIT; 
 
ii. The account funds must not be commingled;  
 
iii. All expenditures shall require verification from DMS 

that the payments are allowable;  
  
iv. Payments shall be made monthly every month or 

the month following when funds were placed in the 
trust 

 
e. DMS requirements. 
 

In addition to the requirements under the regulation, DMS 
has some requirements of its own which are set out in the 
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manual.  See OM Section 3505.  The additional require-
ments are as follows:  

 
Can't use an existing account.  See OM §3505(A)(4).  This 
is a curious extension of the regulation which requires use 
of a separate account.  Problem is: what if the only income 
is not-assignable – such as a government pension – and 
the income benefit itself exceeds the special income 
standard?  Wouldn't it be simpler to just have ONE account 
– the QIT?  

  

i. Example: John is a retired Air Force Colonel, and 
has a monthly military pension annuity benefit of 
$3,400 per month.  It goes into First Trust Bank 
acct #12345. Special Income Standard is $2,100.  
He is $1,300 over limits.  The U.S. Government 
Personnel Office refuses to divide his payment 
between Acct #12345 and QIT acct #6789.  Case 
denied?  

   
ii. What sensible rationale could there be to require 

creation of a new account?  Why prevent his simply 
re-naming the #12345 from John Smith to John 
Smith QIT?  

 

iii. Should you let pension go into #12345, and then 
write a check out to the QIT #6789?  Then pay the 
facility from #6789?  Do you have to write a check 
from #12345 up to the special income standard and 
balance goes into #6789?  From where should the 
patient liability be deducted?  

 

f. DCBS notification requirement. 
 

Under the manual, the caseworker must inform the 
applicant if at the time of application the individual is above 
the special income standard.  This rule is set out in OM 
Section 3505 (C) which states –  

 
(C)   At application, if the individual is over 
the special income standard: 
 

1. Explain that the individual may set 
up a QIT. 

 
2. Provide a fact sheet MAP-007, 

Qualifying Income Trust. 
 
3. If the individual indicates intent to 

establish a QIT, request that a copy 
of the QIT be returned in ten days. 
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g. Trust legal issues. 
 

From an administration point of view, the trust will 
essentially be a sweep type operation: funds come in and 
go out.  The question is posed, in cases where there is a 
community spouse, where do the funds go?  DMS is to 
approve payments of income toward a community spouse 
allowance, which is normally set each year in July.  See 
the Standards section of the OM Manual at §1750.  The 
special income standard is noted in the manual.  
 
i. Increased amount? Under OM §3550(B)(2) 

additional amounts may be allowable for excess 
shelter expenses. 

  
ii. Court increase possible. Manual Section 

3550(B)(3) follows federal law in noting that in 
some situations the court may award an additional 
allowance from income for the community spouse. 
Since matters pertaining to beneficiary's interests in 
a trust can be heard upon petition to court under 
KRS 386.675, this may be an opportunity to use a 
QIT as a springboard into court rather than the 
elusive "fair hearing" process via Medicaid.  

 
iii. Taxes? There should be no tax liability since the 

trust is a grantor trust and all income must be 
distributed whether to the grantor, the facility or 
spouse.  

 
B.  Third Party Trusts 

 
1. Overview. 
 

In this section, we will examine trusts created with funds which do 
not belong to the Medicaid recipient.  In keeping with general 
principles, such trusts are generally considered according to 
availability to the individual.  See 907 KAR 20:030E for guidance 
which then refers the Practitioner to the federal rules, noted above 
in the text or reference notes.  

 
2. Three general drafting principles. 
 

As an overall rule, in drafting for such trusts it is wise to keep in 
mind three fundamental principles of drafting: 

 
a. Make the trust a discretionary trust.  
 

In other words, do not give the beneficiary the right to 
demand access to the trust.  Vest discretion exclusively in 
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the Trustee as to such amounts, if any, of income and/or 
principal that will be paid to or for the benefit of the 
beneficiary. 

 
Trusts for a surviving spouse – If creating a trust for the 
surviving spouse, even if it is intended that spouse be 
Trustee for himself or herself and given latitude over 
disbursements, such powers should be subject to cut back 
in the event of spouse's incapacity.  Further, were the 
spouse to become institutionalized, then for various 
reasons automatic removal of spouse from serving as 
Trustee just makes good sense. 
   
i. Obviously if the spouse is showing some signs of 

infirmity when the plan is being developed, one 
may wish to use an individual other than spouse as 
Trustee.  If the spouse were to wish to have some 
influence over the trust, perhaps he or she could be 
on an advisory committee – normally with other 
individuals with some limited input as to the 
Trustee: for instance, a power to appoint a 
Successor Trustee in case of removal or 
resignation of the nominated Trustee.  

 
ii. The spouse should generally NOT possess any 

powers to direct payments of income or principal at 
any time he or she is receiving long term care.  

 
b. Do not give the beneficiary a definable interest, and do not 

make the beneficiary the sole beneficiary of any interest in 
the trust.  This is a natural – but not automatic – corollary 
to the first rule of thumb, above.  To provide another layer 
of insulation from any contention that the trust is accessible 
by the disabled individual, it is often wise to make the trust 
a "sprinkle" or "spray" trust which names or references 
other beneficiaries, or classes of beneficiaries (i.e., "my 
descendants") to whom the trustee may distribute income 
and/or principal.  

 
Compare with self-settled SNT.  Unlike the self-settled trust 
where the disabled individual is the sole beneficiary, here 
the disabled individual can be one of many.  Not only does 
this provide a prudent strategic measure of protection, but 
as a practical matter it often makes good sense.  For 
instance, if there are several children or grandchildren, and 
the disabled beneficiary is relatively young and on 
Medicaid already, it may be wise to allow for sprinkling of 
trust funds among several beneficiaries rather than keep 
the funds tied up exclusively for the benefit of the disabled 
beneficiary a long period of years.  
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   c. Incorporate Trust protector provisions.  
 

Though such trusts are typically irrevocable by the 
beneficiary, it is wise to confer upon a non-beneficiary 
(preferably an individual named by the Trustee or Advisory 
Committee) the power to amend the trust to address 
changes in the law or the interpretation of the law 
subsequent to establishment of the trust. 

 
3. Third-Party Special Needs Trusts.   
 

An important exception to the available resource rules applies in 
the context of a trust created for the benefit of a potential Medicaid 
recipient who is someone other than the individual who creates 
the trust.  It is not limited to Medicaid eligibility, and can come up 
in the context of a beneficiary's bankruptcy, claims of a judgment 
creditor, ugly divorce, etc.  In other words, here we will examine 
the implication – in terms of Medicaid eligibility – to an individual 
(referred to as "the recipient") where someone other than that 
recipient (that other person referred to here as the "third party") 
has created a trust which may potentially benefit the recipient.  

 
a. Distinction with a difference.  
 

We have thus far seen that where the funds utilized in the 
establishment of a trust have originated with the Medicaid 
recipient, the trust funds will generally either be excluded 
or counted as being available to him or her, depending on 
how the trust is written, and often when the transfer was 
made.  We have examined how and when transfers from 
the recipient to the trust will constitute a transfer of 
resources which will result in a period of ineligibility, as 
determined by the look-back rule and transfer penalty 
rules.  We have looked at 907 KAR 20:30E for treatment of 
trusts and transfer of resource policy.  Trusts created for 
oneself that may receive special exclusionary treatment 
are not the subject of this section, but have been – and will 
again be – discussed elsewhere.  Here we delve into 
"selfless trusts"… the earlier material has focused on 
(kindly pardon the feigned attempt at humor) "selfish 
trusts." 

 
Example: Father creates a trust for his daughter, a 
handicapped individual.  The trust will be funded with the 
father's assets.  The trust is, as to the daughter, a third 
party trust. 

 
b.      Applications.  
 

The focus here is typically on methods by which 
responsible family members set up a structure to manage 
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funds for dependent survivors at the death of the third 
party.  Generally, the third party wishes to provide for 
and/or supplement the needs of a loved one who is – or 
may be expected to be – resource eligible for benefits 
based on the loved one/recipient's own financial need.  By 
setting up the trust, the third party establishes a source of 
external supplemental support as to the loved one/ 
recipient in such a manner as to not preclude public 
assistance benefits from being available to the loved one/ 
recipient. 

 
Example: Were father to leave an inheritance outright to 
daughter, she would likely lose eligibility.  By instead 
having the inheritance go into a correctly worded trust 
under father's will, the funds are not counted against 
daughter, though the funds may be used for her 
supplemental support. 

 
c. Technical issues.  
 

In all events, planning will emphasize the need for 
structuring the funds to set aside in order that such funds 
constitute only a "supplemental source of income" of the 
disabled person with the result that any funds as to that 
individual will not be regarded as available resources, 
subject to spend down limitation rules as a condition to the 
disabled person's continuing eligibility for Medicaid 
benefits, or anticipated eligibility for such benefits.  Thus, 
the primary issue relating to third party trusts centers on 
whether the trust assets are "available" to the disabled 
person/Medicaid applicant. 

 
d. Categories.  
 

Generally, third party trusts fall into one of two categories – 
the trust is either a "pure" supplemental support trust or a 
so-called "trigger trust." 

 
i. Type #1: "Pure" supplemental support trust.  
 

This is a trust which, by its terms, is at all times 
limited to making disbursements which are strictly 
to provide for a beneficiary's supplemental support 
or special needs.  The trust does not authorize 
distributions for a beneficiary's general health, 
maintenance, and support except to the extent 
such distributions are exclusively for items and 
services which cannot be applied for essential 
maintenance and support, even where such 
distributions are discretionary with the trustee.  
Such a trust is normally confined to circumstances 
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where a beneficiary is already disabled and 
receiving public assistance that will at all times 
presumably cover the beneficiary's essential needs, 
an assumption which may in time prove to be 
unfounded.  Neither the trust corpus nor income of 
such a trust would be considered available to the 
beneficiary in the determination of his or her 
eligibility for benefits. 

 
ii. Type #2: "Trigger" Trust. 
 

This is a type of trust which provides that the 
Trustee may, in the trustee's sole and absolute 
discretion, apply so much of the trust income and/or 
principal as the trustee deems advisable to provide 
for the beneficiary's reasonable health, 
maintenance, and support without at all times being 
subject to the severe restrictions of the Type #1 
trust.  Here the Trustee can use the trust income 
and/or principal for any purposes of the beneficiary, 
even for food, shelter and health.  However, upon a 
beneficiary's application for public assistance 
benefits to be applied towards the cost of providing 
for the beneficiary's institutionalization or other care 
of a sort for which governmental benefits for the 
beneficiary's health care become and remain 
payable, then at and during that time the trustee 
shall no longer have the authority to distribute to or 
for the trust beneficiary any amounts from the trust 
income or principal which may supplant or displace 
public assistance benefits.  Thus, if the beneficiary 
is on SSI, or when the Medicaid application is 
made, the restrictive supplemental support 
provisions of the trust are triggered, and no 
distributions may be made other than for the 
purpose of providing for a beneficiary's special 
needs, or supplemental support. 

 
e. A matter of semantics.  
 

What is meant by the terms "supplemental support" or 
"special needs"?  Included among the definition of items 
which go toward a disabled person's "special needs" or 
"supplement support" are those items which are not 
necessary to provide for the disabled person's basic and 
essential needs.  Thus, typically, payments towards room 
and board in an institution or other facility would be treated 
under SSI rules as income for SSI purposes, and be 
applied towards the individual's determination of income 
for Medicaid eligibility purposes.  Counsel preparing trusts 
for special needs individuals would be well-advised to 
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become familiar with the SSI income rules for in-kind 
support which may cause a loss of benefits in whole or in 
part.  These have been discussed earlier in this material in 
the section dealing with SSI under Self-settled Trusts at 
Section 2(e), above.  
 
In this regard, one should once again refer to the Social 
Security Policy website, and the POMS ("Program 
Operations System Manual") provisions which provide 
detailed guidance as to the treatment of trust, income and 
other disbursements from trusts, and related matters.  In 
particular, be sure to review –  

 

 POMS SI 1120.200 – Trusts established prior to 
01/01/00 

 POMS SI 1120.201 – Trusts established after 01/01/00 

 POMS SI 0835 – Living arrangements; In-kind 
maintenance and support 

 
i. Special needs would include such items as 

entertainment, vacations, travel, audio and visual 
entertainment, clothing, and generally all other 
items which may provide for a beneficiary's 
enjoyment of life but which are not among the 
beneficiary's essential needs. 

 
ii. Guideposts – Under the current regulatory system, 

a third party special needs trigger trust will 
generally not negatively affect a beneficiary's 
eligibility for public assistance, provided that: 

 
a) The Trustee is never required to distribute 

income or corpus to be applied toward the 
beneficiary's health, maintenance or 
support;  

 
b) The Trustee's power to even make 

discretionary disbursements for health, 
maintenance and support is curtailed upon 
the application for public assistance 
benefits.  So long as benefits are paid, the 
Trustee has no power to make disburse-
ments which supplant or displace same.  
Some flexibility may be inserted in the 
language of trust such that "insubstantial" 
public assistance benefits, (usually small 
cash assistance payments such as SSI) 
may be disregarded if the beneficiary has 
needs which are not being met by those 
benefits, and the trust fund could meet 
those needs; 
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c) The potential special needs beneficiary 
should not have a definable interest in the 
trust; 

 
d) Ideally (but often this is not practical) a 

person who has a support obligation to the 
special needs beneficiary should not be 
trustee, especially if someone else is 
available. 

 
f. Comparison of Trigger vs. Pure Trust. 
 

This author tends to favor third party trigger trusts over 
pure supplemental support trusts, as the former are much 
more flexible to a given set of facts.  Such trusts require 
careful administration and management, particularly as the 
Medicaid beneficiary's situation changes, so as to not 
make a prohibited distribution during a relevant time. 

  
g.  Administrative problem areas. 
 

It is not unusual for there to be occasional problems with 
administering special needs trusts – whether third party or 
self-settled.  Generally the discussion here is applicable to 
either type trust, although the third party type will generally 
not be as exposed to the scope of government observation 
to the same extent as a self-settled trust.  The material in 
this section should be considered first from the standpoint 
of the beneficiary's situation exclusive of the trust, and 
should problems stem from questions pertaining to trust 
administration, analysis ought to focus on which type of 
trust is involved insofar as relevant.  There may be an 
overlap of issues, also.  Problems which arise specifically 
in connection with the trust should be carefully viewed and 
considered with an eye to the POMS system, CMS and 
SSI regulations, and the Kentucky Administrative 
Regulations and Kentucky CHFS Online Manual.  

 
i. Problem payments from trusts.  
 

Even should a trust distribution be made which falls 
outside the realm of being regarded as a "special 
need" – i.e., the Trustee applies trust income or 
principal which is equivalent to ISM item or if the 
payment is a straight cash payment to the 
beneficiary, so long as it is not a regular or ongoing 
payment, the damage to the beneficiary should be 
fairly minimal.  Typically the worst that happens 
when such a payment is made is that an SSI 
overpayment results which can be corrected 
through either reimbursement to the Social Security 
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Administration (SSA) or reduction in benefit until 
the overpayment has been recaptured by the 
government.  Ongoing improper payments, and 
cash, can however result in ineligibility for each 
month, and the potential overpayment can be large, 
or it can arise at an inopportune time.  

 
a) Effect on Medicaid of overpayment – where 

Medicaid is tied to SSI, by correcting the 
problem with the SSA – which is usually 
where it first comes up – the Medicaid 
consequences will be averted.  

 
Reports and audits – Special Needs 
planners need to be aware that when a trust 
is in administrative phase and the 
beneficiary is receiving SSI, the representa-
tive payee ("RP") will get an annual report 
form which must be completed and returned 
to the SSA.  Occasionally, incidental to the 
report, SSA will schedule an in-office audit, 
and require the RP to bring in the trust 
records showing distributions over a 
specified period of time.  It is typically here 
that problem issues arise.  Often, however, 
such issues are correctable on the spot with 
a simple repayment or adjustment agree-
ment.  

 
b) So long as the payment has been spent 

there should be little problem in terms of 
ongoing resource eligibility.  However, if 
there is a cash payment and the beneficiary 
keeps the cash that could place the 
beneficiary above resource limits and be a 
more serious problem.  The first issue – 
whether the beneficiary has occasionally 
received either actual or ISM income – is 
usually not a major problem.17  Even 
accumulated cash – if corrected promptly – 
is not an eligibility problem which is 
insurmountable.  This is mentioned not to 
encourage counsel to be nonchalant, but 
rather as much as to say that the problem is 
generally not going to be unfixable.  

  
  

                                                
17

 Overpayments are normally resolvable through a monthly payback via a deduction of up to 10 
percent of the SSI benefit.  
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ii. "External" income and SSA discontinuance notices. 
 

Here the potential loss of benefits is triggered from 
sources other than trust payments.  In this area the 
RP typically is caught off guard and by surprise in 
learning of an impending termination of SSI. 
Generally the situation is more problematic than 
where the trust makes a disqualifying payment. 
Here an event occurs which generates a 
discontinuance notice from the SSA.  This may be 
based on an external event – i.e., the government 
becomes aware of something – independently 
altogether from the trust – that triggers a notice 
from the SSA to the RP which informs the RP that 
SSI is going to cease.  

 
a) Example #1: Retirement benefits.  
 

Let's say Mrs. Linda Smith, mother of Mary 
Smith – her Downs syndrome child – and 
who is Mary's RP, retires.  Linda begins 
drawing social security income. This 
normally will mean that Mary will then be 
entitled to a separate payment in her own 
right equal to half Linda's benefit.  Linda's 
monthly benefit is $1,600 per month, and 
thus Mary's amount is $800.  Assume that 
this exceeds the SSI standard in that 
particular year.  Since the SSA computers 
will note this, Linda – as Mary's RP will get 
a discontinuance notice.  Such notices are 
also mailed to Kentucky Medicaid since the 
SSI was the source of the Medicaid 
eligibility. 

 
b) Note that this can also occur if Mary's SSI 

has been reduced due to ISMs and/or 
counted employment income as discussed 
earlier and below. In such event the 
threshold will be lower, i.e., the adjusted SSI 
benefit amount.  Let's assume that the SSI 
has been reduced to $400 per month due 
ISM and employment income.  In such a 
case, she is at risk of losing her eligibility 
even if Linda's social security is $1,000 per 
month, since her half – $500 – would wipe 
out her SSI.   
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iii. Employment of recipient.  
 

In some cases, the disabled individual is able to 
work, even though his or her earnings do not 
change his or her status as being "disabled" for 
purposes of the Social Security Act.  Typical here is 
where the recipient works on a minimal scale – 
many communities have handicapped work 
programs which pay nominal compensation for 
work which is valued as much, if not more, for its 
social rather than fiscal benefit to the individual.   

 
Example #2.  Jennifer Baker – a Downs person – 
works twenty hours a week for a local printing 
company sealing boxes of books.  She earns $6 
per hour gross, and is paid $240 bi-weekly.  She 
thus has employment income of $480 per month. 
Under SSI regulations, her earned income will be 
counted against her SSI, but with some 
adjustments.  The adjustments are as follows, and 
more particularly described in POMS SSI 
00820.500.  Basically, from the earned income 
there are certain exclusions:  

 

 $65 monthly earned income disregard 

 Half remaining monthly gross income disregard 

 Any portion of the general $20 monthly 
disregard not otherwise used 

 
Thus, of Jennifer's earned income of $480, the 
exclusions would reduce it by $293 [$65 + $208 (½ 
415) + $20) to $187.  This $187 then offsets SSI 
dollar for dollar.  

 
iv. Corrective action?   
 

Restoration of SSI will be dependent on the facts of 
the case.  In the case of Mary Smith, since she is 
entitled to $700 monthly benefits, she will lose her 
SSI if her income exceeds the standard.  A possible 
solution may be available depending on whether 
the income is assignable to a trust: if it is a third 
party trust, that may not be possible;18 if it is a self-
settled trust, it may be more amenable to 
assignment.  

 
  

                                                
18

 For instance, certain government benefit payments which by right belong to the disabled 
individual may not be assigned to father’s trust.  
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a) NOTE: Where the benefits are government 
benefits such as social security, RR 
retirements, civil service annuity awards, 
assignment is not going to be possible.  

 
b) Private pensions.  May be assignable, but 

the problem here is whether there is a 
conflict between the self-settled trust (see 
discussion, supra) versus the third party 
special needs trust provisions. Income 
which is irrevocably assigned to a "trust" is 
not thereafter considered income of the 
beneficiary who assigned it under POMS SI 
1120.200(G)(1)(d) in case of a self-settled 
trust which qualifies for exclusion; in case of 
third party trusts under POMS SI 1120.201 
it is not so clear.  Further, as a practical 
matter it may be difficult for Mary Smith to 
assign to a trust created by her father her 
right, title, and interest in her pension 
benefit.  

 
c) Reduction in employment hours – A cut 

back in hours worked may solve the 
problem, but one will have to be vigilant to 
assure that the situation remains under 
control over time.  

 
d) No solution?  In some cases, SSI is simply 

going to be lost.  Period.  In such a case, 
the practitioner may wish to be proactive 
and schedule a conference with the local 
Medicaid office, since Medicaid eligibility 
may nonetheless – and often will – be 
available even after it is de-coupled from 
SSI.  In Louisville, the local staff will have a 
worker who handles the SSI cases who will 
be of help in sorting out the problem and 
working towards a solution.  

 
h. Drafting language.  
 

Trigger trusts (which can include trusts that become 
operative only after the death of the grantor) can be 
adapted to a class of beneficiaries, including non-disabled 
beneficiaries, thus facilitating broadly permissible spray 
and sprinkle support distributions to some beneficiaries, 
while restricting distributions to others.  
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i. Applications.  
 

A trigger provision is commonly utilized where a 
beneficiary does not at present have a life situation 
which requires the beneficiary's institutionalization 
or other long term care.  In fact, at the time the plan 
is drawn, there may be no beneficiary suffering 
from a disability.  However, in order to be 
responsive to circumstances which, by virtue of the 
passage of time, and a change in life situation, the 
need to address – through estate planning 
documents – the possibility of a future incapacity or 
disability can become compellingly important. 

 
ii. Special Needs Provisions. 

 
a) Override provision.  
 

For the above reasons, an override 
provision in the trust document may be 
advisable. Since override language is 
advisable in nearly any sort of trust, not 
merely a special needs trust responsive to a 
precise situation, the utility of an override 
provision is more fully discussed below.  

 
b) Indirect distributions. 
 

Whether the trust is a pure special needs or 
trigger trust, certain provisions should be 
included to clarify this.  For instance, one 
should include a proviso that any 
beneficiary who is eligible for public 
assistance benefits will not at that particular 
time receive a mandatory payment from the 
trust, and any benefits will generally be 
available only indirectly via payments to 
service providers or to the merchandiser for 
goods.  Thus, distributions from a special 
needs trust should preferably be paid to 
third parties on behalf of the beneficiary and 
limited to those expenditures that – 
depending on the situation – cannot be 
considered to be, or converted to, food or 
shelter.  

 
c) Note. 
 

As mentioned earlier, in-kind and even 
indirectly paid support items may reduce 
SSI payments generally up to a maximum 



123 
 

reduction in SSI by one-third.  Again, it is 
suggested that one refer to the POMS for 
guidance.  In many situations, the one-third 
reduction is an acceptable trade off to being 
able to live in a comfortable home or 
apartment. 

 

iii. SSI eligibility should not necessarily be the 
proverbial "tail that wags the dog," however!  In 
certain instances, the Trustee should be given 
some latitude to venture beyond SSI-sensitive 
parameters.  For instance, compulsory adherence 
to administering a million dollar trust in such a way 
as to preserve only a monthly $600 benefit for a 
beneficiary may be contrary to the grantor's 
intentions.  Some handicapped children may be 
able to manage cash distributions from a trust.  
Further, as stated occasional support disburse-
ments may be unavoidable in a practical sense. 

  

4. Trust agreement vs. testamentary trust.   
 

OBRA '93 specifically sanctioned a third party testamentary trust 
for the benefit of a spouse.  This should not be particularly 
relevant for a disabled non-spousal beneficiary.  A significant 
thrust of OBRA '93 was with "lancing the trust dragon" – the use of 
trusts had developed in many states as vehicles that permitted 
individuals to set aside large amounts of assets in trust by which 
they would have the ability to control, and which at the same time 
would be excludable for resource considerations for Medicaid 
eligibility purposes.  Among other things, the 1993 Act sought to 
close that loophole, and created a sort of proscription list of 
situations in which the Medicaid applicant would be regarded as 
having created a trust… the "deemed grantor" rules mentioned 
earlier in this paper.  Now codified at 42 USC §1396p(D)(2)(A), 
the law counts as a resource trusts created by one spouse for the 
other, EXCEPT  trusts "created by will."  

 

Query as to whether an inter-vivos trust agreement created by a 
third party can provide supplemental support for a spousal 
beneficiary?  Does this mean that revocable trusts should be 
collapsed at death and poured over to a testamentary trust?  This 
author does not suggest going that far.  Why cause your client's 
estate to pass through probate when one of the purposes of a 
trust is to avoid probate?  Prudence, however, would seem to lie 
in drafting to cover the bases and grant authority via specific 
powers given to the executor to create a testamentary trust and 
receive distribution from an inter-vivos Trustee if the inter-vivos 
trust were to be attacked by Medicaid, even if that means re-
opening the estate, if necessary.  Of course, the inter-vivos trust 
should likewise confer on the Trustee the power to transfer assets 
into the testamentary trust.  
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In cases where the trust beneficiary is not the spouse of the trust 
creator, either basis for creating the trust should not present 
problems.  This is because the "created by will" exception is an 
exception to the rule which would otherwise consider the spouse 
(whose spouse is presumably still living) as having created the 
trust.  If the government is stingy and refuses to cover inter-vivos 
trusts which come into effect after the death of the creator spouse, 
perhaps the most compelling argument is with the fact that the 
trust was not created for the purpose of gaining Medicaid 
eligibility.  The transfer occurred upon and came into being by 
reason of the spouse's death, which was not motivated by 
Medicaid eligibility reasons.   
 
There may be some wiggle room to avoid having the trust count 
against the surviving spouse under KRS 381.180(8) by virtue of 
which a surviving spouse's interest in certain trusts are not 
considered as having been created by the spouse.  

 
5. Third Party "Incidental Benefit" Medicaid Trusts  

 
a. Overview.  
 

Even the practitioner who does not practice in the area of 
Elder Law should equip himself or herself with a 
fundamental understanding of very basic asset protection 
drafting to stave off serious financial bloodletting which 
may arise years down the road from when the estate plan 
was created.  In other words, even if one's client does not 
come to the attorney for the development of a plan to 
protect assets against exposure to long term care 
expenses, it may be considered among the attorney's 
reasonable duty of competence to address the potential 
issue in any estate plan beyond a simple will, especially a 
plan which features trusts for a spouse or children.  This is 
a fortiori when there is an established trust plan which 
directs that a credit shelter or other fairly normal mandatory 
pour over to a trust created upon death for a surviving 
spouse or disabled child.  

 
b. Review existing plans and form documents.  
 

Tighten up the trusts.  With some simple drafting, the 
practitioner can address the possibility that a surviving 
spouse may become institutionalized, or respond to the 
possibility that a child may become disabled.  By preparing 
for such a situation, counsel may help his or her client 
significantly.  Most notable are spousal plans, and plans 
involving handicapped children.  It may be a good time to 
contact clients for plan updates.  
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i. Suggested modifications.  
 

Override provisions may prove to be very useful, 
and should be tailored to the specifics of the case 
and the client's most reasonably likely future 
scenario.  

 
Certain scenarios are foreseeable – a spouse has 
started to decline and is getting on in years, a child 
has MS which has not yet become crippling, but the 
progressive nature of the disease indicates the 
need for planning. 

 
ii. Credit shelter and marital trusts.  
 

Many of our clients have established fairly typical 
estate plans which have emphasized estate tax 
savings trusts through the use of a combination of 
marital trusts and credit shelter trusts, commonly 
referred to as an "A/B" trust plan.  The purpose is to 
divide assets at death into two shares, both of 
which will be exempt from estate tax at the death of 
the first spouse, and which will then provide an 
additional shelter from tax for a significant part of 
the trust funds from tax at the death of the surviving 
spouse.  Counsel will have to realistically evaluate 
which is the greater risk to clients: the estate tax 
exposure, of the risk of depletion of trust funds 
because of long term care exposure. 

 
a) ESTATE TAX IS NO LONGER THE 

THREAT TO MIDDLE CLASS – EVEN 
UPPER MIDDLE CLASS – AS IT WAS 
TWENTY YEARS AGO. LONG TERM 
CARE COSTS WILL BECOME THE BASIS 
FOR ESTATE EROSION AND DEPLETION 
OF THE NEXT TWENTY TO THIRTY 
YEARS.  In this author's experience, it is not 
unusual to review a clients' estate plan that 
was put in place prior to the 1997 Tax 
Reform Act when the estate tax exemption 
was $600,000.  The typical client's estate is 
far below the current estate exemption 
which is $5.34 million per individual in 2014. 
Despite pages and pages of tax sensitive 
language and formulae in many standard 
estate plans, all of which is geared to 
producing estate tax savings, all too often 
there is nothing to protect against long term 
health care exposure.  When the husband 
dies, and his $1 million estate passes 
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entirely into a credit shelter trust via a 
typical formula provision (net income to 
spouse with principal for spouse's health, 
maintenance and support) for his eighty 
year old widow with Alzheimer's disease, 
the focus of the children will not be with 
estate taxes, but with a steady erosion of 
$100,000 per year for long term care 
expenses which could have been avoided 
through proper drafting.  

  
b) Many documents contain provisions which 

are useful only for Property Law professors, 
but lack what clients need.  The client may 
have what she doesn't need, but fail to have 
what is most needed!  Consider not only the 
shadow box above, but also realize that 
most all trust agreements have pages upon 
pages of paragraphs which speak to such 
"odds are you'll be struck by lightning first" 
issues as rule against perpetuities 
concerns, generation-skipping allocations 
even in estates well less than anything near 
what may trigger the tax, and the standard 
litany of forty-eight obtuse and often archaic 
elaborations of a Trustee's powers.  

 
The boilerplate spendthrift clause, which – 
though good in many respects as to third 
party beneficiaries – can raise irksome 
questions as to why counsel didn't really 
think through the possible issue of long term 
care expense.  All those provisions which – 
yes, they may be helpful – are rarely 
relevant have become included de rigeur in 
all our documents.  How can we neglect to 
provide for the possibility of THE major 
estate decimation expense that demo-
graphers and health care professionals are 
telling us is now with us?  

  
 i) What may be the most critical 

provision is often lacking: something 
to safeguard against the slow death 
of a trust….a provision that instructs 
the Trustee to simply take into 
account the availability of other 
sources of support, particularly for 
health care.  
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ii) A simple – yet effective – resolution 
may call for modification to a credit 
shelter trust so that the spouse is not 
automatically entitled to income 
should he or she require long term 
care and would otherwise be eligible 
for Medicaid.  It would curtail access 
to the typical ascertainable standard 
provision under long term skilled 
care situations, much along the lines 
of the special needs trust trigger 
override.  

 
iii) Further, counsel may wish to check 

the principal encroachment clause in 
a credit shelter and even a marital 
trust.  Give the Trustee discretion, 
but give it some guidance via the 
override paragraph.  Permit distri-
butions from the credit shelter trust 
to other beneficiaries; from the 
marital trust such is not permissible 
under marital deduction rules; 
however the income requirement for 
QTIP trusts does not necessarily 
mean that the portfolio has to 
emphasize income, only that the 
spouse has the right to direct the 
Trustee to invest in income 
generating assets. Make sure that in 
practice that does not happen.  

 
iv) Restrain mandatory distributions to 

beneficiaries who may, at the time, 
be under disability or incapacity.  
Instead, employ a typical "power in 
trust" clause to withhold the share 
during the disability, and address 
alternative arrangements for such a 
beneficiary via the override. 

 
v) Have Trust protector provisions in all 

trusts.  
  



128 
 

 



129 

 

BASIC VA ASSET PROTECTION PLANNING STRATEGIES 
Whitney M. Wilson 

 
 
 
These materials will discuss ways to protect the assets of a wartime veteran and the 
surviving spouse of a wartime veteran from the cost of long term care by qualifying the 
wartime veteran and/or the surviving spouse, referred to in these materials as the 
"claimant," for the VA Pension or VA Death Pension.  These materials focus on the VA's 
eligibility requirement that a claimant have a limited net worth and discusses ways to 
reduce a claimant's net worth.  The terms VA Pension and VA Death Pension used 
herein refer to the benefits available to wartime veterans or their surviving dependents, 
including a surviving spouse, under 38 USC §1501-1562, as administered by the 
Department of Veterans Affairs (the "VA").  These materials refer to both benefits in 
general as the "Pension Benefit."   
 
I. THE VA'S ASSET RULES 
 

VA asset protection planning requires knowledge of the VA's rules and 
regulations concerning assets and net worth.  These materials only focus on the 
VA's requirement that a claimant have a limited net worth in order to be eligible 
for the Pension Benefit.  The Pension Benefit has other eligibility requirements.  
These include being a wartime veteran or the surviving spouse of a wartime 
veteran, meeting a certain level of disability, and having limited income.  The 
overall eligibility rules were the topic of a session earlier in today's CLE course.  
While there are planning techniques available to meet each of these eligibility 
requirements, such as upgrading a discharge in order to be a wartime veteran, 
using a private physician to contradict the findings of a VA physician (if a 
claimant is under sixty-five years of age) in order to increase a disability level, or 
reducing a claimant's income by increasing medical expenses, today's 
presentation only discusses the VA's net worth requirement and ways to protect 
assets in order to meet that requirement.  

 
A. Asset Limits 

 
To begin, one must know the VA's rules regarding an acceptable level of 
net worth.  Unfortunately, in the world of Pension Benefit eligibility, "[n]o 
specific dollar amount can be designated as excessive net worth.  What 
constitutes excess net worth is a question of fact for resolution after 
considering the facts and circumstances in each case.  A number of 
variables must be taken into consideration when making a net worth 
determination."1 
 
When a veteran applies for the Pension Benefit, "Pension shall be denied 
or discontinued when the corpus of the estate of the veteran, and the 
veteran's spouse, are such that under all the circumstances, including 
consideration of the annual income of the veteran, the veteran's spouse, 

                                                 
1
 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.70.a. 

 
 



130 

 

and the veteran's children, it is reasonable that some part of the corpus of 
such estates be consumed for the veteran's maintenance."2   
 
When a surviving spouse of a veteran applies for the Pension Benefit, 
"Pension…shall be denied or discontinued when the corpus of the estate 
of the surviving spouse is such that under all the circumstances, including 
consideration of the surviving spouse's income and the income of any 
child for whom the surviving spouse is receiving pension, it is reasonable 
that some part of the corpus of the surviving spouse's estate be 
consumed for the surviving spouse's maintenance."3 
 
These net worth rules give the VA broad discretion to approve or deny 
claims for the Pension Benefit under the guise that the claimant has 
excess net worth.  There are several factors the VA considers in 
determining whether or not a claimant's net worth is excessive, including 
income from other sources, the number of dependents (including a 
spouse) in the claimant's household, family expenses, the claimant's life 
expectancy, and whether assets can be converted to cash without a 
substantial loss.4  As the VA's policy manual states, "Pension entitlement 
is based on need and the need does not exist if a claimant's estate is of 
such a size that he/she could use it for living expenses."5 
 
In layman's terms, "if the claimant's assets are sufficiently large that the 
claimant could live off these assets for a reasonable period of time…" the 
application is denied.6  It is widely accepted in the VA Planning field that a 
"reasonable period of time" is one year, but that is not written in any 
statute, regulation or policy manual.  From the perspective of this author, 
when trying to assess whether a potential claimant has excess net worth 
one should look to see if, after using the household income, the remaining 
medical expenses will deplete the claimant's assets within a period of one 
year.  If so, then it is probably safe to apply without performing asset 
protection planning (although there are reasons to do asset protection 
planning unrelated to qualification for the Pension Benefit).  If not, then 
asset protection planning should be considered. 
 
To provide a real-life client scenario:  a married claimant, age eighty-five 
(six year life expectancy under VA rules),7 has a countable net worth of 
$200,000.  The claimant's income is $3,500 per month.  The claimant has 
monthly medical expenses of $8,668 for fifteen hours per day of in-home 

                                                 
2
 38 CFR §3.274(a). 

 
3
 38 C.F.R. §3.274(c). 

 
4
 38 C.F.R. §3.275(d) and (e) and M21-1MR, Part V, Subpart iii, Chapter 1, Section J.70.a. 

 
5
 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.68.h. 

 
6
 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.68.g. 

 
7
 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.72(a). 
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care.  This means the claimant is spending $5,168 of his assets each 
month.  The claimant's medical expenses will exhaust the assets in about 
3.2 years.  The VA will deny this claim due to excessive net worth. 
 
Significant misinformation exists regarding the VA's net worth rules.  
Many people, including individuals at Veteran Service Organizations, will 
state that a claimant is allowed to have a countable net worth of $80,000.  
Quite simply, there is no such rule.  If a claimant's net worth is below 
$80,000 a more formal administrative review of the claimant's net worth 
must be performed, but "net worth of substantially less than $80,000 
could be a bar to benefits in a particular case."8 

 
 B. Countable versus Excluded Assets 
 

Next, anyone performing VA asset protection planning must know which 
assets count towards a claimant's net worth and which assets do not.  
The VA counts "…the market value, less mortgages or other 
encumbrances, of all real and personal property owned by the claimant, 
except the claimant's dwelling (single family unit), including a reasonable 
lot area, and personal effects suitable to and consistent with the 
claimant's reasonable mode of life."9  In determining whether an asset is 
includable in a claimant's net worth, consideration is given to, 
"…[w]hether the property can be readily converted to cash at no 
substantial sacrifice…."10 
 
As you can see, this is a very broad definition.  The claimant's primary 
residence is not included in the net worth calculation, but only including a 
reasonable lot area. There is not much guidance on what is a 
"reasonable" lot area.  Also, only personal property suitable to and 
consistent with a reasonable mode of life is excluded, not all personal 
property.  The VA policy manual explains to claim adjudicators that, 
"…normal household objects and possessions are not included in a net 
worth determination. Likewise, motor vehicles used for family 
transportation are not included…."11  But, "…personal property owned 
primarily as an investment, for example, an antique automobile or a coin 
collection, is included…."12 
 
In addition, there are a couple of instances where assets transferred by a 
claimant can still be included in the claimant's net worth.  For example, if 
a claimant transfers property to another person but does not relinquish all, 
"rights to the property and income from the property…" the transfer will 

                                                 
8
 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.70(c). 

 
9
 38 C.F.R. §3.275(b). 

 
10

 38 C.F.R. §3.275(c). 
 
11

 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.67.b. 
 
12

 Id. 
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not reduce the claimant's net worth.13  Also, if a claimant transfers an 
asset to another individual living in the claimant's home the transfer will 
not reduce the claimant's net worth.14 
 
Let us review, in general, assets that are commonly owned by potential 
claimants and/or their dependents to see whether or not the VA includes 
the assets in a claimant's net worth: 
  
1. Primary residence: not included in the claimant's net worth, even if 

the claimant is living in a facility, such as assisted living, so long 
as the dwelling is attached to a reasonable lot size.  If the primary 
residence is sold, the asset is now converted from a non-
countable primary residence to countable cash. 

 
2. Vacation home: the fair market value, less any encumbrances, is 

included in the claimant's net worth. 
 
3. Rental property: the fair market value, less any encumbrances, is 

included in the claimant's net worth. 
 
4. Family farm: if it is the claimant's primary residence, the fair 

market value of the dwelling and a reasonable lot size, minus any 
encumbrances, is not included in the claimant's net worth, but the 
rest is countable against the claimant. 

 
5. Life estate: the fair market value of the asset, minus any 

encumbrances, is included in the claimant's net worth because of 
the, "retain[ed] ownership interest in the property during his/her 
lifetime."15  

 
6. Checking, savings, money market accounts, and certificates of 

deposit: the balance attributable to the claimant and the claimant's 
spouse and/or dependents is included in the claimant's net worth.  
The VA divides the account balance by the number of owners to 
determine the amount attributable to each owner, regardless of 
which owner truly contributed the money to the account. 

 
7. Brokerage and investment accounts, mutual funds, and bond 

funds: the balance attributable to the claimant and the claimant's 
spouse and/or dependents is included in the claimant's net worth.  
The VA divides the account balance by the number of owners to 
determine the amount attributable to each owner, regardless of 
which owner truly contributed the money to the account. 

 

                                                 
13

 M21-1MR, Part V, Subpart iii, Chapter 1, Section I.65.a. 
 
14

 38 CFR 3.276(b). 
 
15

 M21-1MR, Part V, Subpart iii, Chapter 1, Section I.65.h. 
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8. Qualified retirement accounts, such as IRAs, 401ks, etc.: the 
balance is included in the claimant's net worth. 

 
9. Annuities: the cash surrender value attributable to the claimant 

and the claimant's spouse and/or dependents is included in the 
claimant's net worth.  The VA divides the cash surrender value by 
the number of owners to determine the amount attributable to 
each owner, regardless of which owner truly contributed the 
money to the account. 

 
10. Promissory notes, mortgages, and other loans: the fair market 

value attributable to the claimant and the claimant's spouse and/or 
dependents is included in the claimant's net worth.  The VA 
divides the fair market value by the number of owners to 
determine the amount attributable to each owner, regardless of 
which owner's money was actually loaned. 

 
11. Pre-paid funerals: while there is no specific statute, regulation or 

policy on pre-paid funerals it is generally accepted that 
irrevocable, pre-paid funeral arrangements are exempt assets, 
probably because an irrevocable arrangement cannot be 
converted to cash without a substantial loss. 

 
12. Life insurance: the cash surrender value attributable to the 

claimant and the claimant's spouse and/or dependents is included 
in the claimant's net worth.  The VA divides the cash surrender 
value by the number of owners to determine the amount 
attributable to each owner, regardless of which owner truly 
contributed the money to the account. 

 
13. Long-term care insurance: the cash surrender value of the policy 

is included in the claimant's net worth. 
 
14. Trusts: the full value of all the assets in any trust that is revocable 

or any trust that the claimant or the claimant's dependents 
(including the spouse) have any beneficial interest in, including 
any right to income, is included in the claimant's net worth. 

 
Again, with the VA's rules regarding asset transfers, the full value of 
assets owned with third parties may be included in the claimant's net 
worth, instead of just a partial value, if: 1) the third party owner is a 
member of the claimant's household (whether or not a dependent); or 2) 
the claimant retained an ownership interest in the property, including the 
right to control the asset and/or the right to receive income from the asset. 

 
II. ASSET PROTECTION PLANNING STRATEGIES 
 

If, after investigating a potential claimant's assets, including the assets of any 
dependents (including a spouse), you determine that the VA would likely deny 
the potential claimant's application for the Pension Benefit due to an excessive 
net worth you should discuss with the potential claimant options available for 
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reducing his/her net worth.  There are several ways to transfer an asset so that 
the item is no longer included in the potential claimant's net worth.  These 
materials divide the transfer by type: spending, converting, and gifting.  It is the 
job of the VA planner to develop a comprehensive plan customized to deal with 
each asset of the potential claimant.  This often results in a plan that combines 
multiple types of transfers. 
 
A word of caution must be included here.  A VA planner is working with 
individuals experiencing a reduction in health and independence.  These 
individuals, while possibly stable, are permanently in need of long-term care to 
some degree, hence the desire to obtain the Pension Benefit.  Asset planning in 
order to achieve eligibility for the Pension Benefit cannot be performed without 
knowledge of state-specific Medicaid rules.  Transferring assets impacts 
Medicaid eligibility.  A potential claimant must be advised how a VA asset 
protection plan impacts Medicaid eligibility and how any negative impact can be 
remedied and at what cost.  Cases coming out of the court system show that 
failure to do so is negligence, whether the planner is an attorney, financial 
advisor, or merely a consultant, and possibly malpractice, unethical or even 
fraudulent. 

 
A. The "Spend-down" 

 
1. Spending in general. 

 
Potential claimant can certainly spend their money until an 
acceptable net worth level is reached and then apply for the 
Pension Benefit.  Many people do this and it is commonly referred 
to as a "spend-down" of the assets.  The core concept of the 
Pension Benefit is that a potential claimant's assets have been 
depleted due to excessive medical expenses and he/she now 
needs financial assistance in order to continue receiving that care.  
A claimant that spends his/her assets on medical care, housing 
costs, food, transportation and other necessary living expenses 
will have no trouble obtaining the Pension Benefit once the 
claimant is down to an acceptable net worth level.  This is not to 
say that the potential claimant can only spend his/her assets on 
necessary living expenses.  The potential claimant can spend the 
money on any goods and services he/she chooses.  The only VA 
rule to bear in mind is that purchasing personal property items 
should not be for investment purposes. 

 
Looking at the real-life client scenario from page 130 of these 
materials, that potential claimant had a $200,000 countable net 
worth and was using $5,168 of those assets every month on 
medical expenses not covered by the potential claimant's income.  
The potential claimant is also spending $2,500 every month on 
non-medical living expenses, such as food, utilities, property 
taxes, homeowners' insurance, etc.  This means the client has to 
spend $7,668 of his/her assets every month.  For simplicity's sake, 
let's say the VA would allow this particular individual to have a net 
worth of $80,000.  This means $120,000 of assets must be spent.  
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The client will have spent that $120,000 in approximately 15½ 
months.  The potential claimant can speed up his/her eligibility by 
spending the money faster. 

 
2. Strategic spend-down: converting countable assets to exempt 

assets. 
 

An elder law attorney is in a unique position to help a client and 
the client's family understand expenses that are likely coming in 
the future and counsel the client to go ahead and spend the 
money on those expenses.  The spend-down plan is designed to 
spend the potential claimant's excess resources in a smart way 
that improves his/her life, or the family's life, while helping the 
client become asset eligible as quickly as possible.  This becomes 
even more important when the potential claimant has a spouse or 
other dependent. 
 
There are many ways to strategically spend-down a potential 
claimant's net worth.  Generally speaking, the goal of a strategic 
spend down is to either spend the money on personal services 
that result in the client not acquiring new assets, or spend the 
money on personal property items that are exempt from the VA's 
net worth determination.  Following is a discussion of a few main 
concepts: 

  
a. New home.  
 

If a client is determined to age at home as long as 
possible, the client can consider moving into a different 
home, one that would make it easier to live in that home as 
the client's mobility decreases.  This can be a patio home, 
a ranch-style home, etc.  For the concept to work as a 
spend-down, the new home would need to be more 
expensive than the original home.  The client takes 
countable excess money and uses it to purchase a more 
expensive primary residence.  The benefit to this option is 
that the VA excludes the primary residence from the net 
worth determination and does not have estate recovery.  
The downside to this is if the house is ever sold then the 
home is converted from an exempt asset to countable 
cash.  Medicaid estate recovery issues should also be 
considered. 

 
b. Renovations or repairs to the home.  
 

If the client is determined to stay at home as long as 
possible, but refuses to consider living in any home other 
than the home he/she has owned for the last forty years, 
the client can consider renovating the home to make it 
more handicap accessible.  As the client's mobility 
decreases, the client can age into the home.  This can 
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include a wheelchair ramp, chair lifts, handicap showers, 
widening door frames, etc.  This option works as both a 
spending of countable money on services, such as the 
general contractor, as well as converting countable money 
to an exempt asset by increasing the value of the home.  It 
should be noted that it is possible to obtain financial 
assistance from the VA to help defray some of these costs, 
although that can be counterintuitive to spending the 
client's money. 

 
c. Purchase a new vehicle.  
 

Automobiles are not counted in the VA's net worth 
determination.  Using countable excess assets to purchase 
a new car converts that money into an exempt asset.  The 
claimant does not have to be able to drive.  The claimant 
does not have to be able to be transported in that vehicle. 

 
d. Pre-paid funeral.  
 

A client can go ahead and purchase his/her funeral 
arrangements, as well those of his spouse.  There is no 
limit on the amount that can be spent.  The purchase 
would have to be irrevocable.  This strategy has the effect 
of converting countable excess money into a non-
countable because, by being irrevocable, the potential 
claimant cannot readily get his/her money back. 

 
e. Needed items.  
 

Purchasing a new wheelchair, new dentures, new hearing 
aids and any other specialty items designed to assist 
individuals that are disabled, hard of hearing, or suffering 
from poor eyesight is an effective way to convert excess 
countable assets into exempt personal property items. 

 
B. Converting Assets to Income 

 
It is very common for an elder client to strongly disfavor spending their 
money.  Many come from the depression era, saving money is just in their 
blood.  This can limit the ability to convert excess assets into non-
countable assets.  The next step to consider is converting the money into 
a carefully calculated income stream that allows the client to feel as 
though the money is coming back to them.  There are two ways to 
accomplish this: use excess net worth to purchase an immediate annuity 
and loan excess net worth pursuant to a promissory note. 

  
1. Use excess assets to purchase an immediate annuity. 

 
To use an oversimplified explanation, an annuity is a contract 
between you and an annuity company. Under the contract you 
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agree to pay a certain amount of money over to the annuity 
company.  In exchange, the annuity company holds and invests 
the money and then returns the money to you at some point in the 
future.  How much money you pay and how often you pay, i.e. the 
premium(s), varies per the terms of the contract.  How the annuity 
company returns the money to you, or your loved one if there is a 
death benefit, and how much is returned varies depending on the 
terms of the contract.   
 
All annuities fall into one of two categories: immediate or deferred.  
The VA has no specific rules governing whether or not an annuity 
is included in a claimant's net worth determination.  The use of an 
annuity for asset planning utilizes the VA's rule that the cash value 
of assets is counted in a claimant's net worth.  Therefore, only an 
immediate annuity will work for this technique because immediate 
annuities have no cash surrender value.  Deferred annuities have 
a cash surrender value.  Also, in order for this technique to work 
the client needs to make a one-time payment to the annuity 
company in order to reduce his/her net worth all at one time.  
Thus, the immediate annuity must be paid for with a single 
premium payment.  

 
Based on these considerations, only a single premium immediate 
annuity ("SPIA") can be used.  Your client makes a one-time 
payment to the annuity company and the annuity company 
immediately begins making monthly payments back to your client.  
These monthly payments are considered income for VA eligibility 
purposes and must be included when looking at the income 
requirements for Pension Benefit eligibility.  Thus, the payments 
are intentionally small. 
 
There are no other rules regarding the use of annuities for 
obtaining eligibility for the Pension Benefit.  The annuity does not 
have to be actuarially sound.  The annuity does not have to be 
non-assignable, although most are.  Best of all, the potential 
claimant does not have to name the VA as the first beneficiary.  
But, these annuities must be used with caution because they are 
not Medicaid compliant and, if the proper SPIA product is not 
used, can create significant Medicaid eligibility problems.   
 
Generally speaking, this author only utilizes a SPIA for the 
purpose of dealing with qualified retirement accounts, such as an 
IRA.  Unlike Kentucky Medicaid, the VA counts IRAs in a potential 
claimant's net worth.  If it is not possible for the potential claimant 
to keep the IRA as-is when asset planning is performed then there 
are two options for dealing with the IRA.  It can either be cashed 
out, which creates a taxable event for the IRA owner, or it can be 
converted into a tax qualified SPIA, which does not create a 
taxable event.  The tax qualified SPIA can be arranged to pay the 
annual required minimum distributions to the owner and, since it 
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remains a tax qualified account it will remain exempt for Kentucky 
Medicaid purposes should Medicaid be needed in the future. 

 
2. Use excess assets to make a loan. 

 
Another way to turn excess countable assets into an income 
stream is to loan the excess assets pursuant to a promissory note.  
If the promissory note is set up correctly the potential claimant's 
net worth is reduced by making a large, one-time lump payment to 
an individual.  The individual receiving the loan then makes 
monthly payments back to the potential claimant.  Those 
payments count as income against the potential claimant for 
Pension Benefit eligibility purposes.   
 
Just like with annuities, the VA has no specific rules governing 
whether or not a promissory note is included in a claimant's net 
worth.  It simply requires that the cash value of the note be 
included in the net worth determination.  Therefore, the 
promissory note must be designed to have a cash value of $0.00.  
To do this, the promissory note must be non-assignable so that a 
third party cannot purchase the note.  Also, the promissory note 
must be irrevocable so that the potential claimant cannot get 
his/her money back, except through the monthly payments.   
 
There are no other rules regarding the use of promissory notes for 
obtaining eligibility for the Pension Benefit.  The note does not 
have to be actuarially sound.  The note does not have to name the 
VA as the first beneficiary.  And, while these notes are not 
Medicaid compliant and can create Medicaid eligibility problems, 
because the money has stayed in the hands of a trusted 
individual, such as a child, it is, generally speaking, easier and 
less expensive to cure those problems.  
 
Some practitioners prefer a promissory note as opposed to an 
annuity because the loan is often made to a trusted individual, 
such as a child.  This keeps the money, and the risk/benefit of 
investing the money, within the family.  As mentioned above, it 
also makes it easier to repair Medicaid eligibility problems caused 
by the note.  Other practitioners view the promissory note as 
riskier than an annuity because of the concern that the trusted 
individual will invest the money poorly, pass away, get divorced, or 
declare bankruptcy. 

 
C. Making Gifts 

 
The Pension Benefit is a needs-based benefit, hence the net worth 
limitations.  However, the VA has no prohibited transfer rule, no look-back 
period, and no penalty calculation.  In other words, gifting is a viable 
technique for obtaining eligibility for the Pension Benefit.  In the past 
couple of years bills have been presented in both houses of Congress 
that would create a three-year look-back period and impose a penalty for 
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certain prohibited transfers. Thus far those bills have not been 
implemented into law. 
 
Having a potential claimant give their money to trusted individuals, usually 
children, is probably the most common asset planning technique.  Gifting 
can be done partially or completely.  Gifting can be done outright or 
utilizing a trust.  There are pros and cons to each, most of which do not 
specifically relate to Pension Benefit issues but rather to Medicaid 
eligibility, taxes, estate settlement, and family law issues.  That topic is 
the subject of the panel discussion later in the afternoon of this CLE 
course and will not be discussed in great detail in these materials. 
 
As a reminder, gifting to someone who lives in the same household as the 
claimant does not create a reduction in the claimant's net worth.  In the 
eyes of the VA the claimant has not given up control of the asset.  Also, if 
the claimant has any rights to, control over, or the right to receive income 
from an asset that asset is included in the claimant's net worth.  This can 
result in assets not even titled in the claimant's name to be included in the 
claimant's net worth.  This can also result in several common types of 
trusts to be ineffective for Pension Benefit eligibility purposes. 

 
1. Spending on others. 

 
As discussed above, one way to reduce net worth is to spend the 
excess assets.  In the context of Pension Benefit eligibility, the 
spending does not have to be solely on the claimant and the 
claimant's spouse.  The money can be spent purchasing goods 
and services for others. 

 
2. Partial gifts. 

 
Whether or not the giving of a partial ownership interest to a 
trusted individual is effective asset planning for Pension Benefit 
eligibility depends on the asset involved.  Seniors often give their 
children partial gifts without even realizing it, such as adding a 
child's name on the deed or to the bank account. 

 
   a. Life estates.  
 

A life estate in elder law occurs when a parent deeds real 
estate to a child or children, but within that deed retains the 
rights to that house for the remainder of his/her life.  If the 
real estate subject to the life estate is the primary home, 
then the life estate is irrelevant for eligibility purposes 
because the claimant's primary home is exempt.  However, 
if the real estate subject to the life estate is not the primary 
home, then the life estate is an ineffective asset transfer for 
eligibility purposes.16  The entire value of the real estate, 

                                                 
16

 M21-1MR, Part V, Subpart iii, Chapter 1, Section I.65.h. 
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not just the value of the life estate, is included in the 
claimant's net worth.  In the eyes of the VA, the individual 
has not given up control of the asset. 

 
   b. Adding names to an account.  
 

Adding multiple names to a bank or other financial account 
will reduce the claimant's net worth, so long as the 
individual(s) added are not the claimant's dependent and 
do not live in the same household as the claimant.  The VA 
divides the value of the asset equally among the number of 
owners and then includes the value attributable to the 
claimant, to the claimant's dependents (including a 
spouse), and to any individual living in the claimant's 
household in the claimant's net worth.   

   
3. Outright gifts. 

 
An outright gift is made when a claimant transfers ownership of an 
asset to an individual or individuals in fee.  By transferring an 
asset in fee, all control over and interest in that asset has been 
given up.  An example would be a claimant writing a child a check 
in order to empty a checking account or executing transfer 
paperwork to transfer ownership of stocks to a child.  The partial 
gifts explained above are also examples of outright gifts.  The 
concept behind giving assets to trusted individuals is that those 
individuals will hold onto the money, even though they are under 
no legal obligation to do so, and can return the money at a later 
time, if they choose to do so, to fix the gift, such as if Medicaid is 
needed within five years.  But, if Medicaid is not needed until more 
than five years later then the gifted assets are not considered 
available resources in a Medicaid application. 
 
Outright gifting has pros and cons.  When an outright gift is made 
Medicaid's five-year look-back period begins.  Outright gifting is 
also simpler and easier for the family to understand.  Some 
practitioners think it is also safer than gifting to a trust in the event 
Medicaid is needed in the future.  Others think outright gifting is 
risky because the assets are now owned by someone else and, 
therefore subject to their deaths, divorces, creditors, bankruptcies, 
etc.  Another downside to gifting is the loss of certain tax benefits, 
such as capital gains exemption on the sale of a primary 
residence and the step up in basis at death. Lastly, there has 
been at least one case where an outright gift to a child was 
completely ineffective.17 

 
  

                                                 
17

 Pfeffer v. Arizona Health Care Cost Containment System Admin., 2011 WL 4543955 (D. Ariz., 
Sep. 30, 2011).  
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4. Making gifts to a trust. 
 

In contrast to giving an asset away outright, a potential claimant 
can create a trust and transfer his/her excess assets to that trust.  
The trustee, the individual responsible for holding on to the assets 
once transferred, manages the assets for the beneficiaries of the 
trust.  As with most every other type of asset, the VA does not 
have any specific rules regarding trusts.  However, if the trustee, 
the individual in control of the trust assets, can use trust assets for 
the benefit of the potential claimant or his/her dependents, or if the 
trustee can distribute money from the trust to the potential 
claimant or his/her dependents, the entire trust will be included in 
the claimant's net worth for Pension Benefit purposes.  It does not 
matter whose money is used to fund the trust.  It does not matter if 
the trust is a special needs trust. 
 
With that rule in mind, the trust must be irrevocable.  A revocable 
trust does not work because, by its very name, the trust is 
revocable and the assets can be returned.  Next, it is common to 
have the trust created by and funded with the excess assets of the 
potential claimant.  The funding of the trust, meaning the 
transferring of assets to the trust, creates an immediate reduction 
in the potential claimant's net worth under the Pension Benefit 
rules.  Also, anyone other than the potential claimant or his/her 
dependents is named as beneficiaries of the trust.  Typically it is 
trusted family members.  Anyone other than the potential claimant 
or his/her dependents is named as trustee.  Again, it is typically 
trusted family members. 
 
There are many additional aspects to trust design that have 
nothing to do with Pension Benefit eligibility issues.  For example, 
there are income and estate tax issues to consider.  Because of 
this, it is very common to see a two-trust design, one trust holds 
certain types of assets and the other trust holds other types of 
assets.  These sorts of details go beyond the scope of these basic 
materials. 
 
This gifting strategy works because the trustee, the individual 
holding the assets, cannot return the assets held in the trust to the 
potential claimant or his/her dependents because they are not 
beneficiaries of the trust.  To do so would be a violation of the 
trustee's fiduciary duties to the trust beneficiaries.  For the same 
reason the trustee cannot use the trust assets for the benefit of 
the potential claimant or his/her dependents.  If a distribution is 
made to the beneficiaries, then the money becomes an asset of 
the beneficiary and, at that time, the beneficiary can do whatever 
he/she pleases with the money, including return it to the potential 
claimant.   
 
Gifting to a trust has pros and cons.  First, Medicaid's five-year 
look-back period is started. Second, the assets moved into the 
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trust are protected from the children's life events, such as 
unexpected death, divorce or car accidents.  Lastly, with proper 
design and language, the claimant can retain several tax benefits, 
including the capital gains exemption on the sale of the home and 
a step up in basis on the assets upon the passing of the creators 
of the trust.  However, depending on the trust design and the 
assets funded into the trust, the trustee will likely have to file a tax 
return each year. 

 
III. MEDICAID IMPLICATIONS 
 

Anyone working in this field must also be intimately familiar with Medicaid rules.  
Making gifts will create a Medicaid penalty if Medicaid is applied for within five 
years.  The purchase of an annuity or the loaning of money pursuant to a 
promissory note will cause Medicaid ineligibility.  Because of this, generally 
speaking, asset planning with an eye towards Pension Benefit eligibility should 
not be conducted unless the client or the client's spouse is likely to need 
Medicaid within the next five years.  Clients must be provided clear counseling on 
that issue.  That being said, if a client or a client's spouse ends up needing 
Medicaid within five years of the asset planning, a side component of a Pension 
Benefit asset plan is to be able to resolve the Medicaid eligibility problems 
created by the plan. 
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USE OF ANNUITIES IN KENTUCKY CRISIS MEDICAID & VA PLANS 
Dale M. Krause, J.D., LL.M. 

 
 

Your Presenter: 

Dale M. Krause, J.D., LL.M.

0CEO of Krause Financial Services

0Licensed Wisconsin attorney

0Licensed insurance agent throughout the 

nation

0Developer of specialized annuity products

0Educator

0Expert witness

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Who is 

Krause Financial Services?
0National financial services firm specializing in 

helping families qualify for Veterans and 
Medicaid benefits

0Located in De Pere
0Staff of 14 full-time employees
0Annual insurance premiums of over $252 

million
0Over 300 cases closed each month
0Work with an average of 200 attorneys and 

insurance agents each month

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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When to Consider VA Benefits

To proceed with an annuity in a VA plan, a client 

must:

have excess countable assets.

have longevity - not under hospice care;

Have a condition that is not expected to improve; 

be receiving home health care or a resident of an assisted living facility;

be a qualified veteran or surviving spouse of a qualified veteran;

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What is the VA Benefit?
Aid & Attendance Pension Benefit

Veteran Married 
Veteran

Veteran Needs Care

Surviving 
Spouse

$1,758/Month $2,085/Month $1,130/Month

$21,096/Year $25,020/Year $13,560/Year

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Veterans Benefits

Basic Eligibility Requirements

0Non-financial

0Qualified veteran – 90-days active duty (one day 
during wartime), proper discharge, 

0Disabled and in need of daily care

0Financial

0 Income less than cost of home health care 
and/or assisted living

0Countable assets between $15,000 and $30,000 
– depending on age

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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When to Consider Medicaid Benefits

To proceed with an annuity in a Medicaid plan, a 

client must:

have been asked to self-pay and have excess countable assets.

Have exhausted all of his or her Medicare benefits; and

have longevity - not under hospice care;

be expected to remain at the facility indefinitely; 

be a resident of a Medicaid-approved nursing home;

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Kentucky Medicaid 

Basic Eligibility Requirements

0Non-financial

0U.S. citizen or qualified alien

0Age 65+ or disabled 

0Financial

0 Income less than $2,163 or use of a Miller Trust 
for income up to the private pay rate of nursing 
home

0Countable assets for a single person –$2,000

0Countable assets for a community spouse –
between $23,448 and $117,240

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

VA Case Study

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Meet Charles Miller

079-year-old widower

0Korean War veteran

0Recently lost his wife – primary caregiver

0Sold the family home - $155,000 in savings

0$1,200 in monthly income

0Entered an assisted living facility – charging 

$3,767.10 per month for his care

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What is Charles Worried About?

0Despite medical condition, Charles has 

longevity

0Concerned with running out of money -

current life savings will only last for 41 

months

0Does not want to be evicted from 

assisted living – forced into nursing home

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What is Charles Not

Worried About?

0He is not worried about leaving 

anything to his three children

0He believes that they are all financially 

stable.

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Charles’ Monthly Expenses

UMME

$4,236

• Assisted Living - $3,767.10

• Medicare Part B - $104.90

• Medicare Supp. - $364.00

Other

$428.43

• Cable Television - $71.94

• Cell Phone - $76.60

• Automobile Insurance - $52.13

• Entertainment & Incidentals - $227.76

Total

• Total Monthly Expenses -
$4,664.43

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Charles’ IVAP
Income for VA Purposes

Income 
$1,200

UMME 
$4,236

IVAP 
($3,036)

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What Does the VA Plan Look 

Like?

All the Above Equate to Charles’ Life Savings - $155,000

61-Month Level-Pay Immediate Annuity - $102,500

Retain Assets in Savings - $30,000

Pre-Paid Funeral Plan - $10,000

Outstanding Bills - $5,000

Estate Plan - $7,500

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Level-Pay Immediate Annuity

Single 

Premium

Period

Certain

Monthly

Payment

Total

Payout

$102,500 61 Months $1,706.43 $104,092.23

• With Charles being 79 years of age, he has a 

Medicaid life expectancy of 8.41 years/100.92 

months.

• The period certain was determined based on 

Charles’ monthly income need, but stayed within 

his Medicaid life expectancy.

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

VA Eligibility

Total 
Monthly 
Income 

$2,906.43

UMME 
$4,236.00

IVAP 
($1,329.57)

IVAP 
($1,329.57)

VA 
Pension 
Benefit 

$1,758.00

Excess 
Income 
$428.43

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Why is there Excess 

Income?
0 Excess income created by the plan is identical to 

Charles’ non-medical monthly expenses

Cable Television $ 71.94

Cell Phone $ 76.60

Automobile Insurance $ 52.13

Entertainment & Incidentals $227.76

$428.43

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Economic Results
0 Charles has total monthly income of $4,664.43

0 Charles has total monthly expenses of $4,664.43

0 No need to take from $30,000 retained in savings

0 Can be used for increases in cost of care

0 Will not accumulate excess monthly income

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Advantages of the Plan

0Charles passes after residing in the 

assisted living facility for 45 months

0$79,110 of VA benefits received

0Maintained control of his money throughout his 

lifetime and received the care he needed

0Provided a wealth transfer of $47,302.88 to his 

children

0$27,302.88 remaining in his annuity

0$20,000 remaining in his savings account

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Does Charles annuity need to be 

DRA compliant for VA Planning?

0No.

0The VA does not require that an 

annuity be irrevocable as to the 

parties, non-assignable, or name a 

certain beneficiary

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Contingency 1 – Nursing Home

0Assume Charles enters a nursing home in 

month 45 rather than passes away

0He wants to immediately qualify for Medicaid 

benefits or “Merge onto the Medicaid Highway”

0Charles has two options:

0 Option 1:  Sell his annuity on the secondary market, or

0 Option 2:  “Flip the switch” and make the annuity 

compliant with DRA

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Option One: Selling the Annuity

0Step 1: Sell the annuity to a family member 

or on the secondary market – J.G. 

Wentworth

0Step 2: Proceed with a Gifting/Medicaid 

Compliant Annuity Plan utilizing annuity 

sale proceeds and funds left in his savings

0Step 3: Apply for Medicaid and be deemed 

ineligible due to gift, knowing eligibility will 

exist thereafter

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Option Two: "Flipping the Switch"

0 Step 1: Reduce savings account to $2,000 through 

the purchase of a Medicaid Compliant Annuity

0 Step 2: "Flip the Switch" and convert his current 

annuity into a Medicaid Compliant Annuity - name the                    

state as primary beneficiary, and make the 

annuity irrevocable and non-assignable

0 Step 3: Apply for Medicaid and be deemed

eligible – co-pay equals social security 

and annuity income, less a personal 

needs allowance and any supplemental insurance

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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But Won’t the Immediate Annuity be an 

Uncompensated  Transfer for Medicaid 

Purposes?

0 If the “switch” is flipped before the Medicaid 
application is made, the Medicaid office sees an 
annuity that is:
0 Irrevocable

0 Non-assignable

0 Actuarially sound

0 Provides equal payments

0 Designates the Medicaid agency as a beneficiary

0 Meeting the requirements of the Deficit Reduction Act 
of 2005, the purchase will be deemed a compensated 
transfer

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Contingency 2 – More Assets
What if Charles had $202,500 to invest into an annuity?

Charles has total monthly expenses of $4,664.43

Charles has total monthly income of $4,664.43

Charles invests $38,900 into a 100-month balloon style annuity which 
pays him $28.90 per month – balloon of $37,928.90 

Charles invests $163,600 into a 100-month level pay annuity which 
pays him $1,677.53 per month 

Charles still only needs income of $1,706.43 from an annuity 

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Medicaid Compliant Annuity 

Planning 

With a Married Couple

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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The Goal

0Obtain immediate Medicaid eligibility 

for the institutionalized spouse

0Provide the community spouse with 

sufficient income and resources to 

maintain his or her lifestyle within the 

community

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Meet George and Betty

0George is 87 years old and entered a Kentucky 

nursing home on February 1, 2014

0Betty is an 85-year-old community spouse

0George has monthly income of $1,500

0Betty has monthly income of $500

0Together they have a home, standard furniture 

and personal property, one car, funeral trusts, and 

$200,000 of non-IRA bank accounts

0George’s monthly nursing home bill is $7,250

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What is Betty Worried About?

0Concerned that their $200,000 life 

savings will last less than 27 months if 

they have to pay $7,250 for George’s 

care

0She will not have any assets after that 

point – what is she going to live on?

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Step 1: Qualify George for Medicaid

0 Betty is allowed to keep:

0 The home

0 A car

0 Furniture and personal property

0 Her funeral trust

0 $100,000 of the $200,000 cash assets

0 George is allowed to keep:

0 His personal property

0 His funeral trust

0 $2,000 of the $200,000 cash assets

Excess Assets - $98,000 

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Step 2: Purchase a Medicaid 

Compliant Annuity

Investment 

Amount
Period Certain Monthly Payout Total Payout

$98,000 83 Months $1,205.62 $100,066.46

0The excess assets of $98,000 are immediately 

eliminated by having Betty purchase a Medicaid 

Compliant Annuity

Note: With Betty being 85 years old her Kentucky Medicaid 

life expectancy is 6.95 years/83.4 months. This determined 

the aforementioned period certain.

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What is a 

Medicaid Compliant Annuity?

0The Deficit Reduction Act of 2005 (“DRA”) 
introduced the following requirements for an 
immediate annuity in a Medicaid plan:

1. It must be irrevocable and non-assignable;

2. It must provide for payments in equal amounts with 
no deferral or balloon payments;

3. It must return at least the individual’s premium 
investment within the individual’s Medicaid life 
expectancy – actuarially sound; and

4. It must designate the state Medicaid agency as a 
remainder beneficiary.

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Step 3: Medicaid Application

Betty’s 
MMNA
$2,931

Betty’s 
income

$1,705.62

Shortfall 
shift from 
George’s 
income 

$1,225.38

George’s 
net 

income
$274.62

George’s 
needs 

allowance
$40

George’s 
Medicaid 
co-pay

$234.62

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Economic Results

George and Betty experience a monthly savings 
of $7,015.38

George’s Medicaid co-pay is only $234.62 per 
month

George and Betty expected to pay $7,250 per 
month

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

What if the Excess Assets Were 

$400,000?

George and Betty would experience a monthly savings of 
$5,790

George’s Medicaid co-pay would be $1,460 per month

George’s income would still be $1,500 per month

Betty’s income would be $3,970.21 per month

George and Betty would still expect to pay $7,250 per month

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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Medicaid Pay Back

0If Betty predeceases her annuity term the 

Kentucky Medicaid program is entitled to 

reimbursement

0Only up to the amount paid on behalf of Betty 

as annuitant!

0 It’s unlikely that Betty has received any benefits

0Kentucky is one of only a few states that 

uses the term annuitant in the required 

beneficiary designation

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Many Things to Consider

0VA planning with a couple

0“Merging onto the Medicaid Highway”

0Medicaid planning with an individual

0Long and short longevity

0For the best results, always encourage 

your clients to purchase long-term care 

insurance if they can afford it

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

Phone (866) 605-7437

info@medicaidannuity.com

1234 Enterprise Drive, De Pere, WI 54115

 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

_________________________ 
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MEDICAID PLANNING STRATEGIES: TRUSTS V. GIFTING 
A DISCUSSION OF PROS AND CONS 

Misty Clark Vantrease1 
 
 

 
Panel Discussion by Robert McClelland, Eileen Walsh, Misty Vantrease, and Brian 
Borellis 
 
The following is the opinion of the Author only –  
 
I.     INTRODUCTION 
  

As an elder law attorney, one of the mainstays of any practice is Medicaid 
planning or asset preservation.  How it is accomplished, however, is sometimes 
more art than science.  Medicaid is an ever-changing landscape.  The federal 
laws, regulations, and their interpretations change, as do the Kentucky 
regulations.  Even more frustrating to an attorney trying to advise a client is the 
element of constant interpretation (or misinterpretation) which occurs on the 
caseworker level.  If a plan can survive local caseworker scrutiny, it is then often 
subject to further review in Frankfort.  This review is often not done by attorneys 
or anyone well-versed in the area of Trusts.    
  
In light of this, you will find two main methods that are used in planning.  Each 
method has pros and cons.  We will discuss these in the materials that follow.  
Each attorney must weigh for themselves the options and decide what method 
best suits their practice and each individual situation.   

 
II.  TRUSTS 
  

The use of trusts to protect assets has a long history.  Trusts have been used to 
protect assets from creditors, to avoid or lessen estate and gift taxation, to avoid 
the probate process, and to help divide assets at death in complicated family 
situations.  More recently, trusts have been used to help manage the assets of a 
disabled person on public assistance through the use of Special Needs Trusts.  
These are all valid uses of trusts in the right situation and the types of trusts 
employed for these purposes vary.  
  
In the Medicaid planning landscape, the type of trust used is an irrevocable trust.  
The only type of revocable trust that can be used for Medicaid planning purposes 
would be one that contains a "sole benefit spousal trust."   Too often, as an elder 
law attorney, the potential client will come in, confident that they are all set and 
all assets are protected now that Mom or Dad needs a Nursing Home.  They pull 
out the big binder with fancy gold lettering – The So and So Revocable Trust.  It 
is with much sadness that I must tell them that nothing in that trust is protected 
for Medicaid purposes.  Medicaid will expect every asset to be liquidated and 
spent, unless it is exempt for some other reason (i.e. a qualified retirement plan). 
42 USC §1396p(d)(3)(A) states that "[I]n the case of a revocable trust (i) the 

                                                           
1
 A confessed “pro-gifter.” 
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corpus of the trust shall be considered resources available to the individual."  
Case closed.  No protection. 

  
For guidance on when an irrevocable trust can be acceptable for Medicaid 
purposes, we look at 42 USC §1396p(d)(3)(B).  It states: 

 
(B)  In the case of an irrevocable trust – 
  

(i) if there are any circumstances under which payment 
from the trust could be made to or for the benefit of the 
individual, the portion of the corpus from which, or the 
income on the corpus from which, payment to the 
individual could be made shall be considered resources 
available to the individual, and payments from that portion 
of the corpus or income – 

   
(I) to or for the benefit of the individual, shall be 
considered income of the individual, and  
   
(II) for any other purposes, shall be considered a 
transfer or assets by the individual subject to 
subsection (c) of this section; and  

  
(ii) any portion of the trust from which, or any income on 
the corpus from which, no payment could under any 
circumstances be made to the individual shall be 
considered, as of the date of establishment of the trust (or, 
if later, the date on which payment to the individual was 
foreclosed) to be assets disposed by the individual for 
purposes of subsection (c) of this section, and the value of 
the trust shall be determined for purposes of such 
subsection by including the amount of any payments made 
from such portions of the trust after such date." 

 
Reducing the language of 42 USC §1396p(d)(3)(B) down to plain English – If 
there's any way payments could be made to the individual, it's available to them.  
If there's not, it was a transfer of resources and you better be past the five year 
look-back period.  If the trust has ANY language about health, maintenance, or 
welfare of the grantor, you can forget it.  It will fail this test.  It doesn't matter what 
other language is included about public benefits programs or Medicaid 
specifically.   
 
So, what are the advantages and disadvantages of using Trusts and when's the 
right time to use them? 

 
Situation – Advance Planning, Planning with Substantial Available Assets, and 
Crisis Planning 

  
Some potential clients come to see us and the wolf is at the door.  Mom or Dad is 
in the Nursing Home or will be there soon.  In this situation, you should think 
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carefully on whether an irrevocable trust should be used.  It may also require a 
combination of gifting and the use of the irrevocable trust. 

  
If they are healthy and you think that they will very likely make it five years from 
the establishment of the trust before skilled care is needed OR they have 
sufficient assets outside the trust that can pay for care OR you have a plan to 
pay during the resulting penalty period, it can be a very appealing way to the 
client to get prepared for the future.  Some of the reasons it is so appealing are 
the "pros" behind using trusts. 

 
A. Pro –  Clean and Easy Transaction for the Client 

 
If you draft the trust properly, many clients find it somewhat easy to 
understand.  You've created this "thing" that they put their assets in and 
BOOM – five years from now they're protected, for example.  They have 
control during the drafting process over how things will be distributed 
later.  Many clients are seeking a trust because it is a legal entity that has 
long been associated with protecting people's property.  This feels and 
sounds right to them.  If you draft it correctly, it can work very well – 
maybe.  
 
Looking at 42 USC §1396p, the establishment of the trust also gives us a 
clear date for the transfer. One transaction. One start date and 
subsequently, one end date.   

 
B. Pro – Protection from the Children 

 
In order to get past any five-year look-back period, you have to start it.  
To do this, an attorney needs to completely break the ties between the 
grantor(s) and their assets.  Just handing them over to the children, as 
many of the pro-gifting attorneys might do, certainly has its risks.   
 
While parents often believe their children are good children and would 
never do bad things, sometimes they're wrong.  "Good" children get 
gambling problems or overextend themselves financially.  In addition, 
things happen.  Accidents happen.  The use of a trust with multiple 
trustees can protect against personal liabilities of a child, like a car 
accident.  It can protect against a bankruptcy caused by the child's failed 
business.  It can protect against divorce.  While we might believe that the 
children and their spouses are in strong, stable marriages, one affair 
could shatter that and entangle all of the child's assets in a divorce 
proceeding.    
 
For parents wanting to protect assets in the face of long-term care, they 
must balance the risk of all they've worked for going to pay for care with 
the risks of handing their assets over to the next generation.  A well-
drafted trust can help give them this protection. 
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C. Pro – Trust Can Accomplish Other Estate Planning Goals 
 

Many persons establishing a trust for asset preservation purposes also 
have estate planning goals they simultaneously want to accomplish.  The 
establishment of the trust can give them control over how the assets 
within the trust will eventually be distributed.  This can help in the case of 
second marriages where they want to make sure ALL children are taken 
care of, not just those of the last spouse standing.  It can still help avoid 
the probate process for the most part, which can be important to families 
that are private about their financial situation and do not wish for there to 
be any public filings concerning their estate that reveal its extent or the 
beneficiaries. 

 
D. Pro – May Eliminate Basis Issues for Securities and Real Property and 

Allow Retention of the Lifetime Exemption for the Personal Residence 
 

Many times the assets an older person is looking to protect are assets 
they have held for many years.  It may be the house they purchased in 
1966 for $15,000 that is now worth $225,000.  It may be stocks and 
bonds that are greatly appreciated since they purchased them many 
moons ago.  If they passed away without needing Nursing Home care 
and the assets passed to the children, the children would get a "stepped-
up" basis in these assets and the tax consequences when they sold them 
would be much less.  However, if they are outright gifted to the children, 
the children would get Mom or Dad's basis in the asset.  This could result 
in substantial tax liability to the children when the asset is eventually sold.  
They would be responsible for the gain between what Mom or Dad paid 
for the item and the sale price.   
 
A trust can be drafted whereby the grantor retains some very minor 
power, such as a power of appointment or substitution of assets.  This 
may allow the beneficiaries of the trust to get the stepped up basis in the 
asset when it is sold and the ability to use the lifetime exemption for the 
personal residence.  This can be a risky decision, however.  The trust is 
always subject to the interpretation and review of Frankfort and retention 
of any power could be interpreted erroneously and you end up in a 
situation where it is all still considered available to the grantor.  While you 
might win in the end, the fight could be a costly one if there are not 
enough assets to continue to pay during the appellate process. 
 
The ability to have a stepped up basis can be extremely important with 
farmland that may be worth a great deal more now than when Mom or 
Dad purchased it or inherited it themselves.  Not getting the step up in 
basis could costs many, many thousands.  A well-written trust could 
prevent this situation. 

 
Even with all these "pros" considered, the use of trusts doesn't always lead to a 
land of milk and honey. There are some significant "Cons." 
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E. Con – Lack of Flexibility 
 

An irrevocable trust that satisfies Medicaid's requirements must be just 
that – truly, very much irrevocable.  This means that if the healthy person 
that comes and meets with you has a stroke the week after the trust is 
established, you better have a Plan B.  As stated previously, if the person 
or persons have sufficient assets outside the trust to pay privately for the 
five year period or have long-term care insurance that can subsidize the 
cost of care, this may not be an issue.  If not, however, big problems. 
 
Too many times, an attorney or financial planner may have an irrevocable 
trust that they use as a one-size-fits-all long-term care planning device. 
They use it in inappropriate circumstances where someone is already in 
assisted living or memory care and there are not sufficient assets to last 
several years once the person's in skilled care.  In that situation, unless 
there is an escape hatch of some sort, there will be problems.  There may 
be workable solutions in some cases, but they take the cooperation of all 
beneficiaries, and sometimes Court intervention.   

 
F. Con – Trusts are Subject to the Weather in Frankfort 

 
All trusts must be reviewed in Frankfort by the Department of Medicaid 
Services.  This scrutiny is often intense and not done by attorneys.  The 
person or persons that often review these trusts have no real 
understanding of trust law.  They are looking for reasons to deny a 
Medicaid application and their interpretations are often mind-blowingly 
adverse to state and federal law.  
 
The Kentucky regulations regarding the treatment of trusts are found in 
the new 907 KAR 20:030 Section 3.  It converts whenever possible an 
irrevocable trust to a revocable one. 

 
(e) A trust which is considered to be irrevocable and 
terminated if action is taken by the grantor shall be 
considered a revocable trust. 
 
(f) An irrevocable trust which may be modified or 
terminated by a court shall be considered a revocable 
trust. 
 
(g) If payment from a revocable or irrevocable trust may be 
made under any circumstance, the amount of the full 
payment that could be made shall be considered as a 
resource including amounts that may be disbursed in the 
distant future. 

  
The reviewer in Frankfort is looking to contort any trust you write into one 
that fails under these regulations and, is, therefore, countable to your 
client.  You will be back to square one.  You can appeal the denial for 
being over resourced through the fair hearing process but you are subject 
to discharge from the Nursing Home if payment is not received from some 
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other source while the appeal is pending.  This may not be a risk your 
client can take. 

 
G. Con – Trust May Be Great for VA and not for Medicaid 

 
This problem is particularly prevalent where we see non-elder law 
attorneys doing VA planning.  They may be attorneys from out-of-state 
that have no idea about how Medicaid works in Kentucky.  They will 
convince a family of the benefits of placing a home or other assets in a 
trust to achieve VA eligibility.  Mom or Dad will then get a benefit for a 
year or two or less and then need skilled care.  Now, they can't afford to 
pay privately for their care, need Medicaid, and can't access it.   
 
Any good elder law attorney will look at the totality of the circumstances to 
see what type of trust might be appropriate and whether one is 
appropriate at all, so they don't get themselves in this type of situation.   

 
III.   GIFTING 
 

So, trusts aren't the only option, right?  Gifting is also an option but comes with its 
own set of pros and cons, many of which are the opposite of what we saw and 
discussed with using trusts.  Gifting strategies come from using the transfer 
penalties in 42 USC §1396p and 907 KAR 20:030. Both federal and Kentucky 
law levy penalties or periods of ineligibility when assets are transferred away in 
the five-year period before a Medicaid application.  Under Kentucky law, all 
assets that were transferred away in the five year period prior to a Medicaid 
application are added together and then divided by the transferred resource 
factor (decided each year).  This gives an applicant the number of days they will 
be ineligible for Medicaid assistance.  That penalty can be eliminated by 
returning the transferred resources or mitigated through a series of returns in 
process known as "gift and return" or "reverse half-loaf gifting."  Through a 
combination of the amount of the gift being reduced through the returns AND the 
passage of time, the penalty period will be extinguished halfway through and 
approximately half of the gifted assets will be preserved.  Another method that 
can be used is the combination of gifting and the purchase of a Medicaid 
compliant annuity.  In this method, a gift is made and a Medicaid compliant 
annuity purchased.  A Medicaid application is made, denied, and a penalty period 
issued based on the amount of the gift.  The annuity will then, by design, pay out 
during the penalty period substantially meeting the demand of the Nursing Home 
expense each month.  While it can work quite well, it has its pros and cons, much 
like trusts.   

 
Situation – Advance Planning or Crisis Planning 

 
This method can be used in both situations; however, in an advance planning 
scenario, it is often less desirable.  In crisis planning, if there are limited 
resources to start with, it may be the only viable option. 
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A. Pro –  Flexibility 
 

This method can be used if you have six years, two years, or no years 
before a person enters a Nursing Home.  As long as there are sufficient 
assets to protect to make your fees justified to the client, it can work.  You 
can often make a large gift in hopes that someone will make it more than 
five years before entering skilled care and then quickly transition to a "half 
loaf" or "gift and annuity" approach when the unforeseen (or foreseen) 
occurs.  Many families are overly optimistic about their loved one's 
medical trajectory.  They will insist that we have years before skilled care 
is needed, while your experience may tell you that is unrealistic.  No 
amount of persuasion on your part may work.  Having the ability to 
appease them by approaching the future optimistically can be helpful. 
You can then change or adapt the plan as the situation develops and 
Mom or Dad declines. 

 
B. Pro – Easier Interaction with Frankfort 

 
If it has been more than five years since the date of the planned "gift," this 
is not a transaction that will be reviewed in Frankfort.  You will provide 
them with all documents requested and when they ask you if there have 
been any "transfers for less than fair market value" in the last five years, 
you answer "no" and move on.   
 
If it has been less than five years, you should approach your local DCBS 
worker with complete documentation of what you have done and that you 
are expecting a denial.  They like this.  Deny?  Sure!  You can get your 
penalty period and often without the application seeing any time in 
Frankfort (unless the funeral's over $10,000 or they have a QIT or ……). 
Even if it goes to Frankfort, they still like to deny so you are typically in 
easier territory than a trust review.  

 
C. Pro – Works for Smaller Estates 

 
For some families, the ability to salvage $50,000 or maybe even less can 
be of value to them.  This can prevent them from having to dip into 
personal funds to pay for things or services that Mom or Dad may need 
and Medicaid will not cover.  This can include clothes, haircuts, some 
dental work, eyeglasses, hearing aids and batteries, Cable, telephone, 
and outings from the Nursing Home.  A quick "gift and return" or "half-
loaf" gift can allow a family to keep some of Mom or Dad's money in the 
children's names but earmarked mentally by them for use on Mom or 
Dad.  It's important to not discredit this value to children who have fewer 
resources themselves.  It is a matter of perspective.   

 
D. Pro – Works in the True Crisis Situation 

 
If there are not sufficient resources to weather a storm of setting up a 
trust and paying privately for years, this may be the only option available.  
When the family comes to see you because they put Mom in the Nursing 
Home this morning and she has $100,000 in the bank and a house worth 
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$100,000, you will use gifting to plan – gift $100,000, apply, get denied, 
sell house and use proceeds to pay penalty period.  Any situation where 
there are limited assets, you can either turn countable resources to 
exempt ones through the purchase of certain exempt resources or you 
gift. 

 
Just because gifting can and does work (for now) doesn't mean it is without its 
own list of "cons."   

 
E. Con – Children = Risk 

 
Any time you are gifting, you are gifting to someone.  This is usually the 
children.  The children come with their own risks.  Opposite of the trust 
"pro" above, in a gifting situation, the money or assets gifted are subject 
to the creditors of those children, could be vulnerable in a divorce 
proceeding, could be attached in a lawsuit for negligent conduct of the 
children, and are just exposed to the risk of bad conduct by the children. 
The child who received the gift could literally take it all and put it on red or 
black at the casino that night.  It is legally theirs.  While it is hoped in this 
strategy that they will hold it and use it for Mom or Dad's benefit, the 
money or asset is legally theirs. 
 
When you are meeting with potential clients and you know this may be 
the chosen method, the children used to hold any gifted assets should be 
vetted carefully AND everyone should be aware of this risk.  If the kids 
are a greater risk to the parent's assets than the Nursing Home, don't 
plan with that family.  

 
F. Con – The Law Could Change and Has in Other Jurisdictions 

 
"Reverse half-loaf" gifting or "gift-and-return" has been eliminated in many 
jurisdictions.  In those locations, the only way to cure a gift is to return the 
whole gift.  There is no credit given for partial returns.  This is a change 
that could take place in Kentucky and no plan should be crafted that 
would result in a long return period.  It would not necessarily take a 
change in the law for this change to happen.  A mere change in 
interpretation in existing law could change the landscape for this type of 
planning. 
 
The elimination of "half-loaf" gifting would not, however, mean that gifting 
altogether is no longer option.  Gifting and the purchase of a Medicaid 
compliant annuity would then be the preferred method in that situation.  

 
G. Con – The Estate Plan of Mom and Dad Is Left in the Hands of the 

Children 
 

While it might be advised and hoped that the children holding "gifted" 
money will distribute it pursuant to Mom and/or Dad's wishes at their 
death, there is no such guarantee.  Mom's children from the first marriage 
holding assets gifted to them when Mom went in the Nursing Home may 
not want to split them with Dad's children from a first marriage when Dad 
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died years ago.  What their revocable trusts or wills say don't matter.  The 
assets are legally the children's and they will do what they want with 
them.  Again, we hope they will do as they should but there are no 
guarantees. 
 
Again, this goes back to the idea of carefully vetting the families you are 
working with if you use this method.  A family that doesn't get along with 
children from multiple marriages might not be the best idea OR you 
should make arrangements to accommodate everyone.  Split the gift in 
two pots, one to be held by Dad's kids, one by Mom's or some other 
mutually agreeable arrangements.  All the planning in the world, however, 
is no guarantee everyone will do what they should.  Money does funny 
things to people.  

 
H. Con – No Stepped-up Basis 

 
No one likes a surprise, and NO ONE likes a surprise from the IRS.  If 
you are gifting appreciated assets, whether they are securities or real 
estate, the grantees or donees need to be aware of the possible tax 
consequences down the road.  In a crisis situation, we may have to make 
some tough choices to save what we can.  In such a situation, we never 
let tax issues wag the dog.  The grantees or donees need to know that 
when they later liquidate that brokerage account or sell the house, they 
could have significant taxes owed. 
 
Remember, when you are given an asset, you get the donor's basis in 
that asset.  Make sure everyone is aware of this issue, so they don't come 
looking for you later when the tax bill arrives.   

 
IV.   DISABLED CHILDREN, CAREGIVER CHILDREN, AND SPECIAL NEEDS 

TRUSTS 
  

There are situations where there are statutory exceptions to the transfer 
penalties or five-year look back.  Transfers of assets to disabled children through 
gifting or Special Needs Trusts may be used without consideration of many of the 
pros and cons discussed above.  You should, however, be well-versed in the 
area of Special Needs Trusts if you are going to draft one so that nothing you do 
adversely affects the disabled person.  If you lack that knowledge, refer the case 
out or seek assistance.   
  
In the case of a caregiver child, you may be able to transfer the home to a child 
who meets certain statutory requirements.  You should make them aware, 
however, of the basis issues that might exist even though the transfer in that 
situation is usually still worthwhile.     
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V.   CONCLUSION 
  

No matter what method or methods you choose to use if you engage in planning, 
you need to fully understand the advantages and disadvantages so you can 
adequately advise your client.  There is often more than one possible answer to a 
planning problem.  You, as an attorney, must advise the client and make the best 
decision you can under the circumstances.  Some science, some art, and if your 
case goes to Frankfort for review, let's hope for some luck.  
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