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PRIVATE SALES, AUCTION SALES AND “TRANSPARENCY” 
Alfred H. Nuckols, Jr. 

 
 
I. Private Sales and Purchases………………………………………………….1 
 
II. Public Auction Sales……………………………………………………………2 
 
III. “Transparency” at Public Auction Sales………………………………………4 
 
Appendix 
 
1. Sample “Purchase Agreement and Bill of Sale”………….………………....7 
 
2. Consignor and Commercial Breeders Association  

“Uniform Sales Contract”…………………………………………………....11 
 
 
I.  PRIVATE SALES AND PURCHASES 
 

A. Caveat Emptor – Let the buyer beware, but beware of what? 
 
B. Private Sale Agreements generally make no warranties and 

specifically exclude all warranties, express or implied and all 
warranties of fitness for a particular purpose, i.e. racing or 
reproductive. 

 
C. Remedies 

 
1. Physical inspection. 
 
2. Veterinary inspection. 

    
a. Racing: 
 

i. X-rays of joints. 
 
ii. Endoscopic examination of throat. 
 
iii. Physical soundness exam to trot. 

 
b. Breeding. 

                                                 
 Compiled by Shannon Arvin, Stoll Keenon Ogden PLLC, using a number of the top twenty 
consignors’ contracts as a reference. (Please note that the Conditions of Sale, Consignor’s 
Contract and Authorized Agent form for the designated sale are to be included as “Exhibit B” 
when using this agreement.) 
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i. If not pregnant: 

 
a) Uterine culture. 
 
b) Speculum exam of cervix and vagina. 
 
c) Uterine biopsy. 

 
    ii. If pregnant: 
 

a) Manual palpation of uterus. 
 
b) Ultrasound examination of pregnancy. 

 

 Can be fetal sexed between sixty-
five and seventy-five days 

 
D. Jockey Club Certificate of Foal Registration 

 
1. Contains a description of the horse, giving date of birth, 

color, pedigree and a description of all physical markings; 
contains a history of all races won, the type of race and its 
value. 

 
2. Racing stock cannot be raced without certificate and the 

animal is worthless for purposes of racing because papers 
must be presented to the Racing Secretary at a given track 
before the horse can be entered in a race. 

 
3. Breeding Stock cannot be sold at public auction without 

certificate and with private sales it will be a necessary 
requirement. 

 
E. Jockey Club Stallion Service Certificate 

 
In-foal mares cannot have their prospective offspring registered 
with The Jockey Club without presenting certificate to The Jockey 
Club for registration of the foal. 

  
II.  PUBLIC AUCTION SALES 
 

A. Consignor – Owner Agreement (see Appendix for sample form) 
 
B. Sales Company Consignment Contract 
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1. Entry fee and commission rate for seller set. 
 
2. Delivery of Jockey Club Certificate of Foal Registration, 

Stallion Service Certificate, Coggins, EVA and other required 
veterinary test results, and required health certificates 
required. 

 
3. Delivery to sales grounds by time specified by 

Auctioneer/Sales Company. 
 
4. Auctioneer/Sales Company remedies for failure to perform 

above duties by Sellers include right of refusal to sell or 
withholding sales proceeds. 

 
C. Sales Company Conditions of Sale (2012 Keeneland September 

Yearling Sale Catalog) 
 

1. Anabolic steroids (Condition 11). 
  

 Strictly prohibited within forty-five days of sale for 
yearlings and weanlings 

 
  2. Condition of wind (Condition 10). 
    

 Applies to all horses which have not raced and which are 
sold as racing prospects after July 1 of the yearling year 

 
3. Disclosure of eye conditions, cribbers, cryptorchids and 

wobblers (Condition 9). 
 
4. Transfer of title and risk of loss passes at the drop of the 

auctioneer’s hammer. 
 

 Exception for two-year-olds and up sold for racing 
 

5. Special provisions for broodmares (Condition 14). 
 

a. Pregnant. 
 
b. Not pregnant, aborted, suitable for mating. 
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III.  TRANSPARENCY 
 

A. Public Auction Sales Code of Conduct 
 

1. “[d]esigned to set and maintain a high standard of integrity 
and transparency, which will safe guard the interests of 
Sellers, Consignors, bloodstock agents, owners, trainers, 
Purchasers and sales companies in Equine Auction Sales.” 

 
2. Luck money and secret profit. 

 

 $500 threshold 
 

3. Dual agency must be disclosed. 
 
4. Incorporated and made a part of the Conditions of Sale. 

 
B. Sales Company Conditions of Sale 

 
1. Specifically incorporates “Public Auction Sales Code of 

Conduct.” 
 
2. Disclosure of Ownership (Conditions 1 and 22). 

 
a. Any change in ownership after the horse arrives on 

the sales grounds must be disclosed to the sales 
company in writing. 

 
b. Accurate ownership is “encouraged, but not required” 

to be disclosed. Sales companies will maintain an 
Ownership Registry. 

 
c. Liquidated damages provision for knowing 

misrepresentation. 
 

 Applies to both Seller (50 percent) and Consignor 
(2x commission received) 

 
3. Repository (Condition 21). 

 
a. Purchaser deemed to have knowledge of all 

information placed in the Repository by the 
Consignor. 

 
b. X-rays and veterinary reports. 
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c. Statements regarding surgery (voluntary). 
 

 Purchaser may request such information from 
Consignor and Consignor obligated to respond 
truthfully 

 
C. Endoscopic Exams 
 
D. Follow-up X-rays 
 
E. Heart Scans and Bio-mechanic Exams 

 
F. Breeding Stock/Broodmares (Condition 14) 

 
Disclosure of the following if within the previous two (2) years: 

 
a. Caesarian section of delivery. 
 
b. Surgery involving the cervix. 
 
c. Urethral extension. 
 
d. Removal of an ovary. 
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Purchase Agreement 
and 

Bill of Sale 
 
 In consideration of the sum of Ten Thousand Dollars ($10,000.00), cash 
in hand paid, Hurstland Farm, Inc. (“Seller”), a Kentucky corporation, whose 
address is P.O. Box 305, Midway, Kentucky 40347, does hereby bargain, sell 
and convey to John Doe (“Buyer”), an individual, whose address is 400 SW 15th 
Street, Ocala, Florida 32696, the bay thoroughbred filly by Bright Launch out of 
What a Bout, by Fight to Fight foaled April 12, 2011, with The Jockey Club 
Certificate of Registration No. 1119766 (“horse”). 
 
 “Seller” warrants that it is the sole owner of said horse and further 
warrants that it has clear title to the same, free and clear of any liens and 
encumbrances. 
 
 “Buyer” purchases the horse “as is,” “where is” and THERE ARE NO 
WARRANTIES, EXPRESS OR IMPLIED, AS TO MERCHANTABILITY OR 
FITNESS FOR ANY PARTICULAR PURPOSE, AND MORE SPECIFICALLY 
NO WARRANTY THAT THE HORSE IS SUITABLE FOR RACING OR 
BREEDING PURPOSES.  
 
 “Buyer” states that he is a nonresident of Kentucky and the horse is less 
than two (2) years of age, whereby “Buyer” claims exemption from the Kentucky 
Sales Tax imposed by KRS chapter 139 et seq. on retail sales made within 
Kentucky pursuant to KRS 139.531(2)(d). 
 
 “Seller” agrees to provide “Buyer” with The Jockey Club certificate of foal 
registration at the time of closing with ownership of said horse properly endorsed 
over to “Buyer.” 
 
 Title and risk of loss to the horse shall pass to “Buyer” upon closing, which 
shall occur simultaneously upon the payment of the purchase price and the 
delivery by “Seller” to “Buyer” of this Purchase Agreement and Bill of Sale, in fully 
executed form. Buyer is responsible for obtaining any desired insurance 
coverage for horse upon closing. 
 
 In the event that “Seller” cannot deliver clear title for horse to “Buyer,” 
“Buyer’s” remedies shall be an immediate and full refund of the above stated 
purchase price, along with full and complete reimbursement for any expenses 
paid by “Buyer” in the care and upkeep of said horse, including, but not limited to 
board, training, veterinary fees, insurance, and stallion service fees, if any. 
 
 This Purchase Agreement and Bill of sale shall be binding upon and shall 
inure to the benefits of the parties hereto, their heirs, assigns, agents, principals, 



8 
 

successors and personal representatives, and shall be interpreted and construed 
under the laws of the Commonwealth of Kentucky. 
 
 This Purchase Agreement and Bill of Sale shall constitute the entire 
agreement between the parties hereto, and the parties further acknowledge that 
neither are relying upon any assurances, verbal or otherwise, that are not 
expressed or contained herein. This Purchase Agreement and Bill of Sale may 
be executed in duplicate, each of which, when signed, have the full force and 
effect of an original. Both parties further agree to recognize as an original, a 
facsimile transmission of this document, when signed. 
 
 Dated this 10th day of October, 2012. 
 
 
      Hurstland Farm, Inc. (“Seller”) 
 
 
      By ________________________ 
          Alfred H. Nuckols, Jr. President 
 
        
           __________________________ 
          John Doe (“Buyer”) 
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Exhibit A 
 

(Copy of Jockey Club Certificate of Foal Registration) 
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AGREEMENT 
 
THIS AGREEMENT (“Agreement”) is made and entered into as of the date listed 
below, by and between _____________________ (“Consignor”), with an address 
of ____________ and ___________________ (“Owner”), with an address of 
_____________. 
 

WITNESSETH: 
 
Pursuant to the terms and conditions of this Agreement, the parties have reached 
an agreement concerning the appointment of Consignor to act as agent for 
Owner at public auction (the “Sale”) for the sales of certain of Owner’s horse(s) 
(“Horse(s)”), which are described on Exhibit A and may be further identified by 
mutual agreement of the parties.   
 
In consideration of the mutual covenants of the parties hereto, and in 
consideration of the agreement of Consignor to serve as agent for Owner, it is 
agreed as follows: 
 
1. AGENCY/AUTHORIZED AGENT FORM.  Owner appoints Consignor as 
Owner’s duly authorized agent, with the full power and authority to act on behalf 
of Owner in any and all matters in connection with or arising out of the sale of the 
Horse(s).  Owner authorizes the payment of all proceeds from the sale of the 
Horse(s) to Consignor, and further authorizes Consignor to pay from the sales 
proceeds all Claims, Auction Fees and Consignor Fees, as appropriate, with any 
proceeds in excess of all Claims, Auction Fees and Consignor Fees to be paid to 
Owner in a timely manner (Claims, Auction Fees and Consignor Fees defined 
below). Owner further authorizes Consignor to execute any and all 
documentation in connection with the sale of the Horse(s), and to do all things 
incidental to and in furtherance of the sale of the Horse(s).  Owner shall review 
and execute the current version of the Authorized Agent Form of the designated 
Sale and Sales Company identified in Exhibit A (“Sales Company”) in which the 
Horse(s) are to be sold.  The Owner shall return the Authorized Agent Form to 
Consignor with this executed Agreement.  The Authorized Agent Form and 
Exhibit A are attached hereto and are hereby incorporated by reference in 
this Agreement.   
 
2. CORRECT IDENTITY OF HORSES.  Owner warrants to Consignor that 
the Horse(s) delivered to Consignor are the horses as identified on Exhibit A, or 
as otherwise specified in writing by Owner, and that each Horse shall be properly 
identified upon delivery, with a halter showing the correct identity of the Horse(s). 
 
3. CATALOGUE INFORMATION.  Owner agrees to review all information 
concerning the Horse(s) published by Sales Company and notify Consignor in 
writing at least 48 hours prior to the sale of the Horse(s) of any inaccuracy or 
omission.  Owner agrees that, in the event a Horse(s) is not catalogued for sale 
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or is incorrectly catalogued; is not entered for auction or entered incorrectly; is 
not presented for sale because of a catalogue, entry or other clerical error, the 
sole liability of Consignor shall be return of the entry fee.  Owner agrees that 
Consignor shall not be liable for any damages (special, actual, consequential, 
punitive or otherwise) arising from such events.  
 
4. TITLE/VETERINARIAN OWNERSHIP.  Owner represents and warrants 
that Owner has good and marketable title to the Horse(s), is authorized to 
execute and deliver this Agreement, and to sell the Horse(s) at the Sale.  Owner 
further represents and warrants that all owners of the Horse(s) have been 
disclosed to Consignor, and agrees that all owners of the Horse(s) are bound by 
the terms of this Agreement.  Owner acknowledges that Sales Company requires 
the disclosure of a veterinarian’s ownership of the Horse(s) in the event the 
veterinarian will be involved in the representation of a horse to potential buyers.  
Accordingly, Owner will notify Consignor if there is a veterinarian that owns all or 
any interest in the Horse(s).  
 
5. ENCUMBRANCES.  Unless otherwise specifically disclosed to Consignor 
contemporaneously with execution of this Agreement, Owner warrants that title to 
the Horse(s) is free from any and all liens, security interests, mortgages, charges, 
or other restrictions (“Encumbrances”) which are or may be applicable to the 
Horse(s), unless such Encumbrances are disclosed to Consignor in writing, and 
delivered to Consignor with this Agreement. If disclosure of Encumbrances is 
made, Owner warrants to Consignor there are no other Encumbrances except 
those disclosed.  Owner authorizes Consignor to pay from sales proceeds of the 
Horse(s) any Claims made by creditors or secured parties.  “Claims” shall include 
those claims by creditors or secured parties of amounts owed to the party 
presenting the Claim(s) from the Owner, which are presented to Consignor, 
either directly or through Sales Company.   
 
6. JOCKEY CLUB CERTIFICATE OF REGISTRATION/COGGINS/EVA 
CERTIFICATES. Owner shall deliver to Consignor: (i) The Jockey Club 
Certificate of Foal Registration; (ii) Stallion Service Certificate(s) (if applicable); 
(iii) current certificate of a negative Coggins test; (iv) current EVA certificate by 
the specified date as required by Sales Company; (v) current health and 
immunization records; and (vi) any other records required by Sales Company or 
Consignor. Owner assumes responsibility for any failure to deliver such 
documentation including, without limitation, late charges and refusal by Sales 
Company to sell the Horse(s). 
 
7. CONDITION OF HORSE(S)/REQUIRED DISCLOSURES. Owner 
represents and warrants that each of the Horse(s) is now and at the time of 
delivery to Consignor shall be, in good general health and condition and free 
from disease, and free of any condition which would permit a purchaser to reject 
the purchase of the Horse(s) under the Sales Company Conditions of Sale 
(“Conditions of Sale”). Owner agrees to deliver to Consignor a list of all 
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procedures the Horse(s) has undergone and the condition(s) of the Horse(s) that 
are required to be disclosed under the Conditions of Sale, including without 
limitation corrective surgeries, administration of anabolic steroids, injection 
behind the Horse’s knee, and other prohibited practices as defined by the 
Conditions of Sale (“Required Disclosures”).  Consignor shall not be responsible 
for any claim or damage that occurs as a result of failure to make Required 
Disclosure(s).  Further, Owner agrees to indemnify and hold Consignor harmless 
for any damages, costs, expenses, interest, attorneys’ fees, and all other items of 
expense or loss arising out of any failure to make Required Disclosure(s).   
 
8. REPOSITORY. Consignor will place information in the Repository in 
accordance with the rules governing the Sales Company Repository.  Owner 
agrees to indemnify and hold Consignor harmless from any claim (including, 
without limitation, all attorneys fees and costs, damages and other expenses 
related to any claim) arising out of the use of the Repository by any person.  
Owner authorizes Consignor to have such veterinary examinations of the Horse 
conducted as deemed appropriate in Consignor’s sole discretion.  Owner further 
authorizes Consignor to make the results of any such veterinary examinations 
available to prospective purchasers. 
 
9. CARE OF HORSE(S) AND INSURANCE.  Consignor shall not be liable 
for accident, injury, disease or death of any Horse(s) while in Consignor’s 
custody.  Owner assumes all risk of loss to the Horse(s) and is solely responsible 
for maintaining any and all insurance on each Horse as Owner deems 
appropriate, and for complying with the terms of any insurance. Owner 
authorizes Consignor to take any and all action Consignor deems necessary for 
the health of the Horse(s) while in Consignor’s care including, without limitation, 
providing veterinary treatment. Owner has had the full opportunity to inspect and 
interview Consignor and its facilities and operations, is familiar with the facilities 
of and operations of Consignor and approves of such and the care and services 
provided by Consignor. 
 
10. SALES COMPANY FEES/LATE CHARGES.  Owner agrees to pay such 
fees as may be required by Sales Company including, without limitation, all entry 
fees, late fees and sales commissions (“Auction Fees”). Owner agrees the 
Auction Fees shall be deducted from sales proceeds prior to payment of any 
sales proceeds to Owner.  
 
11. CONSIGNOR COMPENSATION. Owner agrees to pay Consignor those 
sales commissions, board and related charges (“Consignor Fees”) as follows: 
 
[Insert fees to be charged] 
 
The parties confirm and agree that the Consignor Fees are valid and proper 
charges from Consignor to Owner.  Owner agrees the Consignor Fees shall be 
deducted from sales proceeds prior to payment of any sales proceeds to Owner.  
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Owner further agrees to pay fees for board, transport, veterinary services, 
blacksmith services, advertising and promotional costs with respect to the Sale, 
all of which shall be included under Consignor Fees.  
 
12. INSUFFICIENT PROCEEDS OF SALE.  In the event proceeds of sale are 
insufficient to meet any of the Auction Fees and/or Consignor Fees, and there is 
a deficit in Owner’s account, Owner agrees to pay the balance due to Consignor 
within ten (10) days of invoice rendered by Consignor. Consignor shall charge 
and Owner shall pay to Consignor a late charge of 1 1/2 % per month (or 
the maximum amount permitted by applicable law, if less) in the event the 
deficit is not paid within thirty (30) days of the sale of the Horse(s).  Owner 
further grants to Consignor a security interest in and to the Horse(s), including 
the proceeds thereof, and in the proceeds from the sale of all horses Owner 
sells, in order to secure payment of the Auction Fees and Consignor Fees, with 
the further understanding, however, that such security interest shall not continue 
in the Horse(s) in the event such Horse(s) is sold to a third party in the auction 
process. 
 
13. RESERVE PRICE.  If Owner desires any Horse to be sold with reserve, 
Owner shall notify Consignor of the amount of reserve at least two hour(s) prior 
to the commencement of the sales session in which the Horse is to be sold.  If 
Consignor does not receive such notice, the Horse will be sold with no reserve.  
Consignor shall not be responsible for any action of Sales Company with respect 
to the reserve price.  
 
14. INDEMNITY.  Owner covenants and agrees to indemnify and hold 
Consignor, and its members, officers, employees, agents, and affiliates harmless 
(including providing a defense with counsel selected by Consignor) from all 
costs, liabilities, attorneys' fees, judgments and expenses incurred by reason or 
relation to or arising from (i) any misidentification of the Horse(s); (ii) any claim, 
assertion or legal proceedings concerning the representation and obligations of 
Owner; (iii) any claims against the net proceeds of sale of any of the Horse(s); 
(iv) any claims arising from or by reason of or related to any of the Horse(s); and 
(v) any asserted right to reject any of the Horse(s).  Consignor shall not be liable 
or responsible for any injury to, disease, or the death of any of the Horse(s) 
while in the custody of Consignor, but Consignor agrees to provide ordinary and 
reasonable care and maintenance for the Horse(s) in its custody. In the event the 
Owner nevertheless shall attempt to establish liability on the part of Consignor, 
the burden shall be on upon the Owner to establish by clear and convincing 
evidence that Consignor has failed to employ the degree of care customarily 
employed in Kentucky by persons who keep and maintain thoroughbreds of the 
same kind in preparation for sale. Notwithstanding anything to the contrary 
herein, the total liability of Consignor and its members, officers, employees, 
agents, and affiliates for the conduct or services related to or arising under this 
Agreement, whether in tort of contract, shall be limited to the total amount of 
Commission portion of the Consignor Fees due hereunder by Owner to 



15 
 

Consignor, and such amount shall be the complete and exclusive remedy of 
Owner.  In no event shall Consignor, its members, officers, employees, agents or 
affiliates be liable for any other damages, including direct, indirect, incidental, 
special, consequential, loss of use, loss of profit, or loss of investment damages. 
WARNING Under Kentucky law, a farm animal activity sponsor, farm animal 
professional, or other person does not have the duty to eliminate all risks 
of injury of participation in farm animal activities.  There are inherent risks 
of injury that you voluntarily accept if you participate in farm animal 
activities. 
 
15. OWNER’S CONFLICT WAIVER AND WAIVER OF KRS 230.357.  Owner 
acknowledges that Consignor and members, agents, consultants, contractors 
and affiliates of Consignor actively purchase and sell thoroughbred horses, for 
themselves and for and/or on behalf of others. Owner acknowledges and 
consents to the retainer by Consignor of agents, consultants and contractors, 
with whom Consignor may share Consignor Fees.  Owner consents and agrees 
to (i) the bidding on and undertaking of other efforts to purchase any of the 
Horse(s), by Consignor and members, agents, consultants, contractors and 
affiliates of Consignor, for themselves and/or for and on behalf of others, and (ii) 
to the payment to Consignor, by a third-party purchaser of compensation by such 
third-party purchaser, in addition to Consignor Fees. Owner confirms being 
advised of such payments and specifically consents to all such payments by 
purchasers from the consignment at the Sale. 

 
16. NONASSIGNABLE.  This Agreement is personal to the parties and shall 
not be assigned, transferred, hypothecated or pledged, by operation of law or 
otherwise by either party without the other party’s written consent which may be 
unreasonably withheld.   
 
17. TIME IS OF THE ESSENCE.  Time is of the essence in the performance 
of each and all of the conditions set forth in this Agreement. 
 
18. MERGER.  This Agreement contains the entire agreement of the parties 
and any prior or concurrent written or oral understandings are deemed merged 
into this Agreement. 
 
19. FACSIMILE/ELECTRONIC/COUNTERPARTS.  The parties hereto agree 
that a facsimile or electronically scanned copy of a counterpart of this signed 
Agreement constitutes an original counterpart.  This Agreement may be executed 
in multiple counterparts by the parties hereto.  All of such counterparts shall be 
construed as if all signatures were appended to one document, and shall 
constitute a valid and binding document for all legal and other purposes. 
 
20. BINDING EFFECT/GOVERNING LAW/VENUE.  This Agreement shall be 
binding upon the parties hereto, their heirs, personal representatives, successors 
and assigns.  This Agreement shall be construed and enforced in accordance 
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with, and governed by the laws of, the Commonwealth of Kentucky without 
reference to the laws of conflicts. The parties hereto agree that any suit, action or 
proceeding with respect to this Agreement and which is permitted to be brought 
pursuant to this Agreement shall only be brought in or entered by, as the case 
may be, (a) the courts of the Commonwealth of Kentucky, sitting in Fayette 
County, Kentucky or (b) the United States District Court for the Eastern District of 
Kentucky, Lexington Division and the parties hereby submit to the non-exclusive 
jurisdiction of such courts for the purpose of any such suit, action, proceeding or 
judgment and waive any other preferential jurisdiction by reason of domicile.  The 
parties hereby irrevocably waive any objection that they may now have or 
hereafter have to the laying of venue of any suit, action or proceeding arising out 
of or related to this Agreement brought in the courts of the Commonwealth of 
Kentucky, sitting in Fayette County, Kentucky or the United States District Court 
or the Eastern District of Kentucky, Lexington Division and also hereby 
irrevocably waive any claim that any such suit, action or proceeding brought in 
any one of the above-described courts has been brought in an inconvenient 
forum. 
 
21. ACCEPTANCE OF CONDITIONS OF SALE.  Owner agrees to be bound 
by all other established rules and regulations under which Sales Company 
conducts its business, including without limitation all warranties and covenants 
contained in the Conditions of Sale which govern the Sale, and the Consignor’s 
Contract.  The Conditions of Sale and Consignor’s Contract current as of 
execution of this Agreement are attached hereto as Exhibit B, and are hereby 
incorporated by reference herein.  The Sales Company Conditions of Sale 
may be amended, modified, altered, or restated from time to time.  The 
parties have reviewed such Conditions of Sale and agree to any and all of 
the terms and conditions contained therein.  The parties also agree that 
Sales Company may unilaterally amend, modify, alter, change or restate the 
Conditions of Sale, and that any dispute with respect to the construction, 
interpretation or enforcement of the Conditions of Sale shall be governed 
by the Conditions of Sale in effect at the time of the sale of the Horses.  The 
Conditions of Sale may also be found at 
http://www.keeneland.com/sales/lists/copy/conditions.aspx, [Fasig website] or 
at the web address of any successor website. 
 
22. ENTIRE UNDERSTANDING.  This Agreement sets forth the entire 
understanding between the parties hereto with respect to the subject matter 
hereof, supersedes all existing and contemporaneous verbal or written 
agreements with respect to the subject matter hereof, between the parties, and 
may be modified only by a written instrument duly executed by the parties hereto.  
If any provision of this Agreement shall be declared by a court of competent 
jurisdiction to be invalid, illegal or incapable of being enforced in whole or in part, 
the remaining conditions and provisions or portions thereof shall nevertheless 
remain in full force and effect and enforceable to the extent they are valid, legal 
and enforceable, and no provision shall be deemed dependent upon any other 
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covenant or provision unless so expressed herein.  The parties further 
understand that those documents incorporated by reference in this 
Agreement (including without limitation the Conditions of Sale, the 
Consignor’s Contract and the Authorized Agent Form are incorporated by 
reference, and their terms are included as part of this Agreement. 
 
23. AMENDMENTS/WAIVERS.  Any amendment hereof must be in writing.  
Any provision hereof may be waived in writing by the party entitled to the benefit 
of such provision.  No waiver of the breach of any provision shall be deemed or 
construed to be a waiver of other or subsequent breaches.  Nothing herein is 
intended to confer any rights or remedies upon any person not a party hereto, 
except as expressly provided to the contrary herein. 
 
     IN WITNESS WHEREOF, the parties hereto have hereunto set their hands as 
of the ____day of 201__. 
 
 
     CONSIGNOR: 
 
     BY: _________________________________ 
 
 
     DATE: _______________________________ 
 
 
     OWNER:______________________________ 
 
 
     DATE: _______________________________ 
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EXHIBIT A 
 
By submitting this Exhibit A to Consignor, Owner agrees to all terms and 
conditions of the written agreement between Owner and Consignor.   
 
Designated Sale   201______________________________________________ 
 
Designated Sale Company _________________________________________ 
 
NAMES OF HORSE(S): 
 
 
 20__ STALLION-DAM (OWNERSHIP PERCENTAGE) 
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AN ANALYSIS OF THOROUGHBRED PARIMUTUEL RACING REGULATORY 
RULINGS ISSUED AS A RESULT OF DRUG/MEDICATION  

RULE VIOLATIONS 
The Jockey Club © 2012 

 
 

In early 2011, The Jockey Club organized a group of industry professionals 
including regulators, racetrack practitioners and chemists sharing common 
beliefs that (i) the health and safety of athletes and the integrity of parimutuel 
horse racing should be at the center of all decisions affecting the rules of racing 
and, (ii) horses should only race when medications or other drugs (collectively 
referred to as “Medication(s)”) do not influence the outcome of the race. 
 
The objective was to create a uniform national medication rule book. 
 
A review of the existing rules among the thirty-plus jurisdictions that regulate 
parimutuel horse racing revealed a complex and often conflicting system of 
differing Medications, differing administration and withdrawal recommendations 
and differing regulatory thresholds.  
 
Understandably, Medication rules that vary among jurisdictions are confusing to 
new customers and challenging to owners, trainers and veterinarians with 
operations crossing state lines. Moreover, varying Medication rules are easy 
targets for critics that question why the zip code of a horse should matter when 
treating issues that universally affect the health and safety of all horses.  
 
When similar Medications are regulated differently, varying penalties for 
violations are often the result. Penalties that are criticized on one hand for failing 
to provide adequate deterrents for inappropriate behavior, and yet criticized with 
equal vigor on the other hand for netting too many innocent victims due to the 
particular choice of technology in the testing laboratory. Technology, it is argued, 
that is incapable of distinguishing environmental contaminants from intentional 
acts.  
 
After review of rule books from around the U.S., Canada and overseas in 
addition to published guidelines and policies from industry organizations such as 
the Association of Racing Commissioners International (ARCI) and the Racing 
Medication and Testing Consortium (RMTC), the best provisions were 
assembled that provided (i) clear guidance to owners, trainers and veterinarians 
for the use and withdrawal of treatments prior to a race and, (ii) objective criteria 
to support the final analysis and determinations of racing regulatory authorities.   
 
It was from this work, the Reformed Racing Medication Rules (“Rules”) were 
created as a template for a uniform national medication rule book for parimutuel 
horse racing in the United States. http://jockeyclub.com/pdfs/reformed_rules.pdf. 
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Based upon interviews with regulatory veterinarians, racetrack practitioners, 
equine surgeons and trainers, a list of twenty-five therapeutic medications most 
frequently needed when treating equine athletes was developed. These 
medications are regulated to definitive thresholds with administration and 
withdrawal recommendations provided for each to assist owners, trainers and 
veterinarians in treatment decisions.  All other Medications are prohibited.  
 
The Rules also include (i) best practices for the security of in-today horses, (ii) 
requirements that all official testing laboratories must be accredited by the 
RMTC, (iii) extension of regulatory jurisdiction for out of competition sample 
collection and testing to include all training facilities that submit timed workouts 
for publication in official racing programs and, (iv) a new penalty system based 
upon cumulative points developed and refined from periodic review of trends 
observed in regulatory rulings. Powerful deterrents such as dramatically 
remodeled fines, suspensions and even lifetime bans from the sport await those 
persistently operating outside the rules. 
 
In addition to the rule books, guidelines and policies, approximately 3,500 final 
determinations involving Medication violations published from thirty-two 
regulatory jurisdictions spanning 2005 through 2011 were analyzed to better 
understand long-term trends in rule violations involving Medications. 
 
Survey results of violations by state, Medication, term of suspension, amount of 
fine, amount of earnings retained and incidence of repeat violations were 
created. 
 
Data from Equibase, the official database for racing information, confirms that 
between 2005 and 2011, 12,801 Thoroughbred trainers had at least one 
recorded start. Of these trainers, 1,909 had at least one medication violation 
reported during the seven-year period covered by the study.  
 
Excluding those individuals with three rulings or less, approximately 200 
remained (1.5%), accounting for one-third of the Medication violations covered in 
the study. 
 
Medications commonly used in pain management were the subject of the 
greatest number of violations and repeat violations. One in four trainers with one 
violation involving pain Medications had at least two violations. Although 
violations of rules involving pain Medications were among the most frequently 
occurring, the associated penalties for such violations were relatively slight, 
typically involving small fines. 
 
To create stronger incentives to deter inappropriate behavior, the Rules require 
the redistribution of purse with the first violation in addition to fines anytime a pain 
Medication is present in excess of regulatory thresholds. Should subsequent 
violations occur, fines and suspensions quickly escalate in amount and duration 
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that, when combined with the loss of purse, provide powerful financial incentives 
to operate within the Rules. 
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EQUINE REGULATORY LAW: 
2012 – THE YEAR IN REVIEW 

Bob Heleringer 
 

 
I. WORKERS' COMPENSATION 
 

Gaines Gentry Thoroughbreds/Fayette Farms v. Mandujano, 366 S.W.3d 
456 (Ky. 2012). 
 
The Kentucky Supreme Court unanimously affirmed ALJ, Workers' 
Compensation Board, and Court of Appeals decisions that held that a 
groom employed by a horse farm (Gaines Gentry) and "instructed" to 
accompany yearlings from Fayette County to a horse sale at Saratoga and 
who was injured in an automobile accident on the return trip to Lexington 
was acting within the course and scope of his employment and thus 
entitled to workers' compensation benefits for his permanent impairment. 
 
Groom Mandujano, while "instructed" to ride in the back of a horse van 
with the employers' yearlings, and to help prepare and show those horses 
at the sale, in keeping with the usual practices, was left to his own devices 
to get back to Lexington. 
 
After performing all those tasks, for which he was compensated by his 
employer, Mr. Mandujano essentially hung around the Saratoga sale and 
did extra work for other consignors.  A friend of his offered him a ride back 
to Fayette County which Mr. Mandujano accepted.  During that trip, Mr. 
Mandujano was seriously injured in an automobile accident. 
 
In considering the groom's contested workers' compensation claim, the 
ALJ, Workers' Compensation Board, Court of Appeals, and ultimately the 
Supreme Court all held that Mr. Mandujano's accident and resulting 
extensive injuries were work-related.  The travel that produced the fateful 
return trip (and injuries from an auto crash) was "a regular incident of the 
employment" and constituted an exception to the "going and coming rule" 
as his employment duties "exposed him to the risk of being sent to a horse 
sale without being afforded arrangements for return transportation." 
 
Since such one-way trips to horse sales, by grooms like Mr. Mandujano, 
with those employees left on their own to procure return transportation, 
are a "customary part" of such individuals' employment within the horse 
breeding industry, his claim was compensable. 
 

                                            
 Please send any and all news/results/filings of any and all equine regulatory law cases to Bob 
Heleringer, helringr@bellsouth.net, (502) 327-6787. 
 

mailto:helringr@bellsouth.net
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There was ample discussion in this case about the "dual purpose doctrine" 
(pertaining to work-related travel) and the usual standard of review 
considerations when appealing agency decisions.  Interestingly, there was 
no discussion of any agricultural employee exemption to the Workers' 
Compensation Act.  KRS 342.0011(18); KRS 352.650(5). 
 
Counsel for horse farm: Jim Fogle, 502-582-1381 
Counsel for claimant Mandujano: Kevin Beiting, 859-963-1628 
 

II. GAMING/INTERSTATE HORSE RACING ACT 
 

Horseman's Benevolent & Protective Ass'n-Ohio Div., Inc. v. DeWine, 666 
F.3d 997 (6th Cir. 2012). 
 
Conflict between state and federal law.  A case so apparently obvious, the 
District Court granted HBPA judgment on the pleadings.  The Sixth Circuit 
affirmed. 
 
Ohio law authorized "host" racetracks in that state to simulcast their races 
to out-of-state betting sites (via simulcasting) without consent of HBPA, if 
such consent is "unreasonably" withheld.  Federal statute (Interstate 
Horse Racing Act) flatly prohibits off-track betting on "host" racetrack's 
races without the "host racing associations" (HBPA's) consent, provided 
"host" track and horsemen's association have a written contract to that 
effect.  (Horsemen have explicit "veto" power in that contract.) 
 
Held: Federal law preempts conflicting state statute, since the Ohio law 
would "negate the veto in certain circumstances" rendering same for all 
intents and purposes a nullity. 
 
Note: HBPA co-represented by Lexington firm Sturgill, Turner, Barker & 
Moloney, PLLC. 
 

III. TRAINERS' RESPONSIBILITY – WHITHER RICHARD DUTROW? 
 

Dutrow v. New York State Racing and Wagering Bd., 949 N.Y.S.2d 241 
(N.Y.A.D. 3 Dept., 2012). 
 
Longtime New York trainer Richard "Dick" Dutrow may be nearing the end 
of his career. 
 
In 2011, New York's horse racing regulatory board suspended Dutrow for 
ten years after finding three syringes in his desk drawer in his office on the 
backside of Aqueduct.1 One of his horses also tested positive for a 

                                            
1
 The syringes each contained xylazine. 
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medication (butorphanol) that, although not prohibited, must not be in the 
horse's system within ninety-six hours of a race.   
 
Dutrow, although a highly successful trainer with a Kentucky Derby win to 
his credit (Big Brown, 2008), has been sanctioned numerous times over 
many years in several states for serial violations of racing's medication 
rules.  The ten-year penalty handed to him is thought, by some observers, 
to be the imposition of an administrative equivalent of the death penalty. 
 
Dutrow appealed the suspension, obtained a stay, and had his appeal 
considered first by a Hearing Officer. The Hearing Officer saw the 
Wagering Board's sanction and raised it considerably.  He issued a report 
recommending a lifetime ban and a $50,000 fine.  The Board adopted the 
Hearing Officer's Findings of Fact and Considerations of Law, but 
"reduced" the recommended sanction to the original suspension of ten 
years after which Dutrow could reapply for a trainer's license. 
 
The trial court to which Dutrow appealed granted stay relief but transferred 
the appeal, as permitted in New York, to the appellate division. 
 
That court affirmed.  Speaking for the unanimous view of the five judges, 
Justice Thomas Mercure first gave short shrift to Dutrow's claim of bias 
against the racing Board's chairman, John Sabini, who was (and is) an 
officer of the Association of Racing Commissioners International (ACRI), 
which body's president had publicly questioned Dutrow's "suitability to 
continue his participation in racing." 
 
Turning to the meat of the case, the appellate Court devoted all of three 
paragraphs in the opinion to its belief that the Board's final sanction of 
Dutrow was based on "substantial evidence" and was lawful.  Dutrow's 
expert's opinions before the Hearing Officer were dismissed out-of-hand 
as "speculative." 
 
Dutrow's ten-year suspension, given his "history" of "proven, recurrent 
misconduct" was "not so disproportionate as to shock's one's sense of 
fairness." 
 
This case has been appealed to New York's Court of Appeals.  That 
Court's review is discretionary.  
 
Counsel for Dutrow: Michael L. Koenig; 518-689-1400 
Counsel for Racing & Wagering Board: Kathleen M. Arnold; 518-474-3654 
 
Points of Discussion: All cases are fact-dependent, of course, but New 
York's appellate courts, like Kentucky's, have given less and less 
credence to appeals of sanctions of horsemen for drug violations.  New 
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York's denials of appeals in this area of the law are in summary fashion in 
one- or two-page opinions.  See Laterza v. New York State Racing & 
Wagering Bd., 892 N.Y.S.2d 253 (N.Y.A.D. 3 Dept. 2009); Czermann v. 
New York State Racing & Wagering Bd., 891 N.Y.S.2d 721 (N.Y.A.D. 3 
Dept. 2009); Fusco v. New York State Racing & Wagering Bd., 931 
N.Y.S.2d 439 (N.Y.A.D. 3 Dept. 2011). 
 
Kentucky's courts are similarly succinct on these issues and profess strict 
adherence to the substantial evidence standard.  Kentucky has had no 
recent appellate equine drug cases of note since Allen v. Kentucky Horse 
Racing Authority, 136 S.W.3d 54 (Ky. App. 2004), and Deaton v. Kentucky 
Horse Racing Authority, 172 S.W.3d 803 (Ky. App. 2004), decided in the 
same year and in the same way – affirming the penalties handed out to 
trainers of horses with positive post-race drug tests. 
 

IV. AN EJECTION OR A "CONSTRUCTIVE" EJECTION?  – THAT IS THE 
QUESTION; "STATE ACTION" CONSIDERATIONS OF SAME 

 
Tito Moreno v. Penn National Gaming, Inc. (PNGI), Case No. 1:CV-12-
1553, 2012 WL 3637316 (M.D.Pa. Aug. 22, 2012). 
 
On August 1, 2012, licensed trainer Tito Moreno was accosted on the 
backside of the Penn National Racetrack by two "inspectors" of the 
Pennsylvania State Racing Commission and was relieved by them of "two 
syringes with needles."  Possession of same by any licensed person other 
than a veterinarian is prohibited by Pennsylvania Rules of Racing. A 
subsequent search of Moreno's truck produced an injectable bottle of 
Catosal, a substance the Court determined was a drug to "alleviate 
Vitamin B12 deficiencies." 
 
At a meeting held two days later, track officials, at the request of counsel 
for Mr. Moreno, agreed not to eject the trainer at least until a drug screen 
on blood withdrawn from Moreno's one horse on the grounds was 
received. 
 
Although not formally ejected, Mr. Moreno received the following 
sanctions: 
 
1. No entries from him would be accepted at any PNGI racetrack; 
 
2. Horses already entered by Moreno, with one exception – a stakes 

horse – would be scratched; 
 
3. Any further violation of any "Penn National rule or policy" would 

result in Moreno's immediate expulsion; 
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4. No transfer of Mr. Moreno's horses could be carried out without the 
racetrack's knowledge and consent; 

 
5. All of Mr. Moreno's horses had to be off the Penn National grounds 

by August 13;  
 
6. The track reserved the right to take additional measures as the 

case developed. 
 
Moreno appealed these sanctions to the Pennsylvania State Racing 
Commission. 
 
The Commission refused to even acknowledge Moreno's appeal, 
asserting that he had not been ejected in a formal sense and thus was not 
entitled to a hearing.  Within days of that decision, Moreno filed a civil 
rights complaint in federal court and obtained a TRO preventing Penn 
National from carrying out any of their sanctions unless and until he 
(Moreno) received a hearing before the Commission. 
 
Penn National's response was to formally eject Moreno.  A hearing was 
held by the Court to consider converting the TRO to a Preliminary 
Injunction.  In an eighteen-page opinion, Judge Sylvia H. Rambo did just 
that. 
 
As expected, the bulk of the Court's decision pertained to the racetrack's 
expected claims that its moves against Mr. Moreno did not constitute 
"state action," a key element of any civil rights claim ("…the alleged 
deprivation of a right secured by the U.S. Constitution and the laws of the 
United States committed by a person acting under color of state law.") 
 
If there is no state action, a federal Court has no jurisdiction. 
 
Penn National argued that Mr. Moreno was ejected by one Mark Loewe, 
the track's "Director of Racing" and not a state employee. 
 
Moreno countered that there was a "symbiotic relationship" and a "close 
nexus" between the racetrack's actions and the racing commission's lack 
of action to satisfy the state action requirement. 
 
Citing other Third Circuit Court of Appeals precedent (Pennsylvania's 
federal circuit), Judge Rambo held that these doctrinal tests had been 
satisfied. Mr. Moreno was accused of violating a state regulation 
promulgated by the state's racing commission, obviously a state agency.  
His alleged offenses were investigated by state inspectors and a state 
veterinarian, the state steward scratched one of Moreno's horses from a 
race; the track's racing secretary participated in meetings to determine 
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what to do with Moreno's status on the grounds of Penn National – the 
racing secretary, according to the Court, is a racing official that has 
"delegated" authority from the state via regulation to "oversee the conduct 
of race meetings and file reports with the commission."  Given the "totality 
of the circumstances," the Court held that the disciplinary penalties meted 
out to Mr. Moreno were indeed "acts of the state."  Mr. Moreno was thus 
entitled to have a hearing before the Racing Commission as part of his 
due process rights under the Fourteenth Amendment. 
 
To the track's protests that Mr. Moreno, prior to his actual ejection, had not 
been formally ejected, the Court held that the punitive measures taken 
against Moreno were nevertheless "tantamount" to an ejection. 
 
Counsel for Moreno: Alan Pincus, 702-286-4349 
Counsel for PNGI: Joseph Wolfson, 610-205-6019 
 
Points of Discussion:  
 

 Case has been appealed to the Third Circuit Court of Appeals; its fate 
there? 

 

 Fitzgerald v. Mountain Laurel Racing, 607 F.2d 589 (3d Cir. 1979); and 
Crissman v. Dover Downs Entertainment, Inc., 289 F.3d 231 (3d Cir. 
2002); Crissman not cited or discussed by Judge Rambo; see also 
Marzocca v. Ferrone, 453 A.2d 228 (N.J.Super.A.D. 1982). 

 

 Possible (unspoken) repercussions from PNGI Charles Town Gaming, 
LLC v. Reynolds, 727 S.E.2d 799 (W.Va. 2011)? 

 

 Parallels with Governor Andrew Cuomo's "takeover" of NYRA – can 
racetracks argue anymore with any credibility that they are not "state 
actors" in every sense of the term? 

 

 Up the "murky waters" of "state action" without a paddle; implications, if 
any, for Kentucky? 

 
V. ANTI-SLAUGHTER "POLICIES" – ENFORCEABLE? 
 

In the Matter of the Ejection/Appeal of Mark Wedig; West Virginia Racing 
Commission (no Court consideration at deadline for outline). 
 
Mark Wedig is a licensed Ohio and West Virginia owner-trainer who, on 
May 29, 2012, was "excluded" from Mountaineer Park for violating the 
track's "anti-slaughter" policy. 
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After an investigation based on an Ohio ruling against an Ohio trainer, 
Mountaineer Park racetrack executives and racing officials determined 
that trainer Wedig had "attempted" to sell two horses he owned to a 
known agent for a Canadian slaughterhouse.  When asked by a PNGI 
executive where the two horses were, owner Wedig stated he "didn't 
know."  One week after this meeting, Wedig produced proof that the two 
horses in question were alive.  It was later determined that Wedig had 
driven to Canada and retrieved the horses before they were slaughtered.  
He later executed an affidavit in which he swore he had never "directly or 
indirectly" caused a horse to be slaughtered. Wedig was nevertheless 
ejected from Mountaineer for "attempting" to violate the track's "proposed" 
anti-slaughter policy. Wedig appealed his sanction to the West Virginia 
Racing Commission.  He was unsuccessful in obtaining a stay from the 
Commission while his appeal was pending. 
 
After a hearing, a Hearing Officer on September 14, 2012, issued Findings 
of Fact, Conclusions of Law and a Recommended Decision, supporting 
the expulsion of Mr. Wedig as a "reasonable" action of Mountaineer in 
compliance and enforcement of its anti-slaughter policy.  Given proof of 
Wedig's prior sale of his two horses to a known agent for a slaughterhouse 
he thereby at least acquiesced in a process that but for his later 
intervention, would have seen the horses destroyed.  At the deadline for 
this outline, Mr. Wedig had not yet appealed to a West Virginia Circuit 
Court. 
 
Counsel for Mark Wedig: Lawrence Manypenny, 304-564-5151 
Counsel for Racing Commission: Kelli Talbott, 304-558-2021 
 
Points of Discussion: 
 
Implications for Kentucky? Anti-slaughter provisions at Kentucky 
racetracks; no anti-slaughter regulations promulgated to date. 
 
Legal effect of "proposed" anti-slaughter policy? See Cordero v. 
Corbisiero, 599 N.E.2d 670 (N.Y. 1992); Jockey Angel Cordero's 
successful appeal of an application (to him) of unpromulgated NYRA 
"Saratoga Policy." 
 
Factual issues: No horses actually slaughtered; is an "attempt" to do so 
(later canceled) violative of the explicit terms of a "proposed" policy which 
states "that an owner/trainer allotted stalls at our racetrack shall not 
directly or indirectly cause a horse to be put to slaughter." 
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VI. DISCRETION OF RACING OFFICIALS (STEWARDS) 
 

John Veitch v. KHRC, Case No. 12-CI-00313, Franklin Circuit Court, 
Division II, Entered: September 12, 2012. 
 
A. Overview 
 

This case, ultimately to be decided by Kentucky's appellate courts, 
will have landmark significance for the practice of equine regulatory 
law in the United States. 
 
It is a case of first impression on a number of issues, but the 
paramount one is that no court in America has been called upon to 
define and rule on the discretionary authority of the stewards as a 
group, let alone the discretion of one steward in the stand.  
Heretofore, nearly all regulatory law cases dealt, at least initially, 
with decisions of stewards and the discipline/sanctions contained in 
their rulings.  Now, one steward's decision, or failure to make a 
decision, has resulted in discipline (one-year suspension) being 
meted out to that steward.  Thus the "judge" is in the defendant's 
dock and the jury (commission) is on the bench. What the appellate 
court will do is speculative, of course, but no Kentucky appellate 
court has ever reversed a final decision of the Commonwealth's 
Racing Commission.2 
 
The facts are well-known by now. 
 
John Veitch, a former Hall of Fame trainer, was one of the three 
stewards in the Churchill Downs stand for the running of the 2010 
Breeders Cup.  In the Ladies' Classic, one of the favorites, Life at 
Ten, was noticeably lethargic in the post parade, a matter brought 
to the attention of the stewards by way of a telephone call to them 
by an ESPN producer. Veitch, the state steward, looked at the 
mare with his binoculars and testified he thought she looked fine.  
Another one of the stewards suggested that a veterinarian look at 
the horse.  This suggestion was not acted upon.  Life at Ten was 
loaded into the gate, broke with the field, but trailed the field at 
some distance and was never "into the bridle," finishing a well-
beaten last.  After the race, Life at Ten was neither examined nor 
drug-tested. 
 
After something of an "inquiry" in the media, an investigation was 
initiated.  Following the investigation, Veitch was charged with five 

                                            
2
 Not even in a memorable libel case where the Commission Chairman, before any facts were 

known, publicly defamed licensees by accusing them of wrongdoing which was never proven.  
See Compton v. Romans, 869 S.W.2d 24 (Ky. 1993). 
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counts of a form of dereliction of duty – and violating five specific 
rules of racing, primary among them allowing Life at Ten to run 
without an examination prior to the start, and the failure to have the 
horse drug-tested after the race after receiving the pre-race heads 
up about the horse's possible unsoundness. 
 
Veitch appealed his sanction and was given a de novo hearing 
before a Hearing Officer who, after a three-day hearing, determined 
that Veitch's actions (or, more accurately, non-actions) were 
violative of all five of the cited regulations. The Hearing Officer 
recommended a one-year suspension. The KHRC adopted this 
recommendation in toto, stating that Veitch's conduct was not 
intentional but his "failure to act before the race" was "grossly 
negligent and harmful…"  Veitch, with some effort, obtained a stay 
and appealed to Franklin Circuit Court. 
 
Although Veitch raised constitutional issues on appeal, his primary 
attack focused on his belief that the Commission's sanction was 
arbitrary and not supported by "substantial evidence."  The Circuit 
Court's analysis found Veitch's arguments unavailing, saying there 
was sufficient evidence in the record to support the Commission's 
sanction – even if there was conflicting testimony, the Commission 
had the right to adopt one view over the other.  The reviewing Court 
had little difficulty rejecting Veitch's ancillary claim that certain 
regulations he was accused of violating were void for vagueness 
and that his suspension did not comport with the Equal Protection 
and Due Process clauses of the U.S. and Kentucky Constitutions. 
 
Veitch's "actions and omissions," the Court concluded, brought "the 
integrity of the 2010 Breeders Cup and the Kentucky horse racing 
industry…under scrutiny." 
 
Veitch's stay was also lifted.  He has filed an appeal to the Court of 
Appeals. 
 
Veitch's counsel: Tom Miller, 859-255-6676 
KHRC's counsel: Luke Morgan, 859-554-4414 
 

B. Points of Discussion 
 

1. Outcome in Kentucky Court of Appeals/Supreme Court; 
issues on appeal: what are parameters of a steward's 
"discretion" and "authority"; penalties when exercising same 
or refrain from exercising same; "should have done" – 
hindsight or the law?  Does broad, undefined language in 
regulations permit stewards not to act as well as to act?  Do 
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regulations govern conduct by one steward out of three; may 
one steward's action (or omission) be separated from the 
group; role of "State" steward; is she/he really the "chief" 
steward responsible either explicitly or inferentially for the 
collective decisions of "the stewards"? 

 
2. Landmark status: In the history of equine regulatory law in 

the United States, this case is unprecedented; no steward 
ever penalized with challenge of same reaching appellate 
court levels.  Closest parallel is Reed v. Kansas Racing 
Com'n., 860 P.2d 684 (Kan. 1993); dog track's general 
manager sanctioned (fined and licenses revoked; ejected) by 
Kansas Racing Commission for serial violations regarding 
his misconduct in ignoring administrative regulations 
pertaining to his job duties. 

 
3. Veitch certain to attain prominence in equine regulatory law 

history with the legal specialty's seminal Grade I cases: 
Grannan v. Westchester Racing Ass'n., (1896); Sandstrom 
v. California Horse Racing Bd., 189 P.2d 17 (Cal. 1948); 
Martin v. Monmouth Park Jockey Club, 145 F.Supp 439 
(D.C.N.J. 1956); Kentucky State Racing Commission v. 
Fuller, 481 S.W.2d 298 (Ky. 1972); Barry v. Barchi, 443 U.S. 
55 (1979); and (Grade II status now, maybe soon elevated to 
Grade I), PNGI Charles Town Gaming, LLC v. Reynolds, 
727 S.E.2d 799 (W.Va. 2011). 

 
C. In the Shadow of the Wire 
 

Two more potentially blockbuster cases on the "Also Eligible" list for 
calendar year 2013. 
 
1. Final decision in Kentucky's Instant Racing Case – is the 

game or is it not constitutional (legal)?  Lots of inquiring 
minds – with huge investments already – want to know.  Will 
the Family Foundation's claim of foul be disallowed? 

 
2. Churchill Downs, Inc. v. Trout, et al., Case No. 1:12-CV-880-

L1 (assigned to District Judge Yaekel). Will Churchill 
convince federal courts (in Texas) that Texas' sudden 
vigorous enforcement of a previously forgotten and 
unenforced statutory ban on internet wagering is an 
unconstitutional violation of the U.S. Constitution's Interstate 
Commerce Clause (among other claims)? 
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APPENDIX A 
 
 

State of New York 
Supreme Court, Appellate Division 

Third Judicial Department 
 

Decided and Entered: July 19, 2012    514213 
______________________________________ 
 
In the Matter of RICHARD E. DUTROW,  

Petitioner 
 
v. MEMORANDUM AND JUDGMENT 
 
NEW YORK STATE RACING AND WAGERING BOARD,  

Respondent 
_______________________________________ 
 
Calendar Date: May 22, 2012 
 
Before: Mercure, J.P., Rose, Lahtinen, Stein and McCarthy, JJ. 
 

___________________ 
 

 Hinkley, Allen & Snyder, LLP, Albany (Michael L. Koenig of counsel), for 
petitioner. 
 
 Eric T. Schneiderman, Attorney General, Albany (Kathleen M. Arnold of 
counsel), for respondent. 
 

____________________ 
 

Mercure, J.P. 
 
 Proceeding pursuant to CPLR article 78 (transferred to this Court by order 
of the Supreme Court, entered in Schenectady County) to review a determination 
of respondent which, among other things, revoked petitioner's license to 
participate in pari-mutuel racing for a period of 10 years. 
 
 Respondent prohibits licensed horse trainers, such as petitioner, from 
possessing hypodermic needles at race tracks (see 9 NYCRR 4012.1 [a]) and, 
during a November 2010 search, investigators found three syringes in petitioner's 
desk at the Aqueduct Racetrack.  Although the administration of the drug 
butorphanol to horses within 96 hours of racing is also prohibited (see 9 NYCRR 
4043.2 [g]), Fastus Cactus, a horse that was trained by petitioner, tested positive 
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for the drug after racing at Aqueduct.  Petitioner was found, by the state racing 
steward, to have violated both rules and his license was suspended for a total of 
90 days, prompting his administrative appeal to respondent. 
 
 By order to show cause, respondent then sought to suspend or revoke 
petitioner's license and exclude him from New York racetracks due to the 
foregoing violations, the presence of the drug xylazine in the unlabeled syringes 
(see 9 NYCRR 4012.1 [c]), and the inadvisability of his continued involvement in 
horse racing given his history of rule violations and improper conduct (see 
Racing, Pari-Mutuel Wagering and Breeding Law §220 [2]; 9 NYCRR 4002.9 [a]; 
4003.46).  A Hearing Officer sustained the charges in their entirety and 
recommended that petitioner permanently lose his license and be fined a total of 
$50,000.  Respondent adopted the Hearing Officer's findings of fact and 
conclusions of law, although it permitted petitioner to reapply for a new license 
after 10 years.  Petitioner thereafter commenced this CPLR article 78 
proceeding, and Supreme Court transferred the matter to this Court and stayed 
respondent's determination. 
 
 Initially, we reject petitioner's claim that he was deprived of a fair hearing 
by the refusal of respondent's chair, John Sabini, to recuse himself.  Sabini was 
an unpaid officer for the Association of Racing Commissioners International, an 
organization devoted to maintaining a multijurisdictional database of licensed 
horse racing professionals' disciplinary histories.  Sabini had no prior official 
involvement with, and made no appearance in, petitioner's case stemming from 
that role (cf. Matter of Beer Garden v. New York State Liq. Auth., 79 NY2d 266, 
278-279 [1992]), but the association's president informed Sabini that a United 
States Senator's office had inquired about the case; the president also publicly 
urged respondent to assess petitioner's "suitability to continue his participation in 
racing."  Petitioner's bare allegation that those communications led to bias is 
insufficient absent "a factual demonstration to support the allegation … and proof 
that the outcome flowed from it" (Matter of Warder v. Board of Regents of Univ. 
of State of N.Y., 53 NY2d 186, 197 [1981], cert denied 454 U.S. 1125 [1981]; see 
Matter of Yoonessi v. State Bd. for Professional Med. Conduct, 2 AD3d 1070, 
1071 [2003], lv denied 3 NY3d 607 [2004]).  Sabini was not bound to follow any 
suggestions made by the association or its president, and the record is devoid of 
evidence that he took any action based upon the communications or otherwise 
"gave the impression that [he] had prejudged the facts" (Matter of Beer Garden v. 
New York State Liq. Auth., 79 NY2d at 278; see Matter of Kole v. New York State 
Educ. Dept., 291 AD2d 683, 686 [2002]; cf. Matter of 1616 Second Ave. Rest v. 
New York State Liq. Auth., 75 NY2d 158, 161-162 [1990]).  Inasmuch as 
petitioner thus failed "to rebut the presumption of honesty and integrity accorded 
to administrative bodies" (Matter of Kole v. New York State Educ. Dept., 291 
AD2d at 686), it cannot be said that he was denied a fair hearing. 
 

Turning to the charges themselves, substantial evidence – in the form of 
the positive test, the horse's veterinary records, and the testimony of veterinarian 
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and pharmacologist George Maylin – supports respondent's determination that 
Fastus Cactus received a dose of butorphanol less than 96 hours before racing 
(see Matter of Dutrow v. New York State Racing & Wagering Bd., 18 AD3d 947, 
947 [2005]).  A rebuttable presumption of petitioner's responsibility thus arose, 
which he attempted to rebut with expert testimony that the sample had not been 
tested to eliminate the possibility of cross contamination (see Matter of Mosher v. 
New York State Racing & Wagering Bd., 74 NY2d 688, 690 [1989]; see 9 
NYCRR 4043.4).  Respondent credited Maylin's testimony that Fastus Cactus 
had been administered butorphanol and, in our view, properly rejected the 
speculative testimony of petitioner's expert regarding possible alternative 
explanations for the positive test as insufficient to rebut the presumption (see 
Matter of Pletcher v. New York State Racing & Wagering Bd., 35 AD3d 920, 922 
[2006]; lv denied 9 NY3d 802 [2007]; Matter of Zito v. New York State Racing & 
Wagering Bd., 300 AD2d 805, 806-807 [2002], lv denied 100 NY2d 502 [2003]). 
 
 As for the remaining charges, unlabeled syringes containing xylazine were 
recovered from petitioner's desk at Aqueduct, and the chain of custody of those 
syringes was appropriately established through the testimony of the individuals 
who handled them (see Matter of Spano v. New York State Racing & Wagering 
Bd., 72 AD3d 404, 405 [2010], lv denied 16 NY3d 709 [2011]; Matter of Case v. 
New York State Racing & Wagering Bd., 61 AD3d 1313, 1314 [2009], lv denied 
13 NY3d 705 [2009]).  Further, while respondent previously renewed petitioner's 
license despite his prior disciplinary history, it properly relied upon that history in 
tandem with the instant violations to determine that petitioner engaged in conduct 
that was improper and inconsistent with the public interest and best interests of 
racing (see 9 NYCRR 4002.0, 4003.46). 
 
 Finally, we conclude that the revocation of petitioner's license for a period 
of at least 10 years and the imposition of a fine was not so disproportionate to his 
proven, recurrent misconduct as to shock one's sense of fairness (see Matter of 
Fusco v. New York State Racing & Wagering Bd., 88 AD3d 1240, 1243 [2011], lv 
denied 18 NY3d 809 [2012]).  Petitioner's assertion that aspects of the regulatory 
scheme are unconstitutionally vague is unpreserved for our review (see Matter of 
McCollum v. Fischer, 61 AD3d 1194, 1194 [2009], lv denied 13 NY3d 703 
[2009]), and his remaining argument has been considered and found to lack 
merit. 
 
 Rose, Lahtinen, Stein and McCarthy, JJ., concur. 
 
 ADJUDGED that the determination is confirmed, without costs, and 
petition dismissed. 
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ENTER: 
 

     Robert D. Mayberger 
 
     Robert D. Mayberger 
     Clerk of the Court 
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APPENDIX B 
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
TITO MORENO, 
   Plaintiff    Civil No. 1:CV-12-1553 
 
 v. 
 
PENN NATIONAL GAMING, Inc. 
A.K.A. HOLLYWOOD CASINO AT 
PENN NATIONAL RACE COURSE,   Judge Sylvia H. Rambo 
and MARK LOEWE, as Director of  
Racing and as an Individual, 
    
   Defendants 
 

MEMORANDUM 
 

 Plaintiff, Tito Moreno ("Plaintiff" or "Moreno"), a licensed horse trainer, has 
filed suit under 42 U.S.C. §1983 claiming that his constitutional rights were 
violated as a result of sanctions issued against him without a hearing.  (Doc. 1.)  
Before the court is Plaintiff's Application for a Temporary Restraining Order and 
Preliminary Injunction.  On August 10, 2012, the court granted Plaintiff's request 
for a temporary restraining order and scheduled a hearing on a preliminary 
injunction for August 16, 2012.  (Doc. 6.)  For the reasons set forth below, the 
court will grant Plaintiff's motion for a preliminary injunction. 
 
I. Background 
 
 a. Parties 
 
 Moreno is a horse trainer licensed by the Pennsylvania State Horse 
Racing Commission (the "Commission"). Mountainview Thoroughbred Racing 
Association, Inc. ("Mountainview") and Penn National Turf Club, Inc. ("Turf 
Club")1 are racing associations under the Race Horse Industry Reform Act, 4 
P.S. §325.101 et seq., that operate the Penn National Race Course ("Penn 

                                            
1
 At the hearing, Plaintiff moved to amend his complaint to add Mountainview and Turf Club as 

Defendants.  Defendant did not object to adding Mountainview and Turf Club, but argued that 
Penn National Gaming, Inc. should be removed as Defendant.  Plaintiff objected to the removal of 
Penn National Gaming, Inc. as Defendant.  Plaintiff also moved to add Daniel Tufano, Executive 
Secretary of the Commission, however neither Mr. Tufano nor counsel representing Mr. Tufano 
were present to address the motion.  Because Plaintiff's motion was partially opposed, the court 
ordered that a proper paper motion be filed to amend the pleadings.  That motion has not yet 
been filed. 
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National").  Defendant Mark Loewe is the Vice President of Racing at Penn 
National. 
 
 b. Facts 
 
 On August 1, 2012, two inspectors of the Pennsylvania State Racing 
Commission ("state inspectors") witnessed Moreno and his son exit a stall in 
Barn 4 at Penn National.  The stall housed a horse that Moreno trained.  The 
state inspectors saw two syringes with needles in Moreno's possession.  The 
inspectors confiscated those materials and subsequently searched Moreno's 
truck, where they found an injectable bottle Catosal.  Pennsylvania state racing 
regulations provide that it is illegal to possess injection equipment on the track 
grounds.  Specifically, 58 Pa. Code §163.302(3) provides: 
 

A person other than a veterinarian may not have in his possession 
equipment for hypodermic injection of a substance for hypodermic 
administration.  A person other than a veterinarian may not have a 
foreign substance, within the area of the race track complex, which 
can be administered internally to a horse by a route, except for an 
existing condition and as prescribed by veterinarian. 
 

 After confiscating the syringes and needles, state inspector Brandon 
Mitchem was joined at the scene by Track Manager Jeffrey Cassel.  Mitchem 
packaged the needles and syringes for testing.  The state veterinarian then 
arrived and drew blood samples from the horse for testing at a state laboratory.  
The state inspectors informed the track stewards, who are employees of the 
Commission tasked with regulating the conduct of racing, about the incident and 
scratched the horse in question from the race that evening. 
 
 Some details surrounding the incident are disputed.  Moreno claims that 
the needles and injectables were for animals on a separate farm and in particular 
were for use on his goat.  He further claims that he rushed to the track that day 
and was unaware that the syringes were in his pocket.  He claims that the 
syringes contained vitamin B.2  Inspector Mitchem, meanwhile, claims that 
Moreno tried to hide the syringes in his shirt or pants and that Moreno tried to 
push past him when confronted. 
 
 Defendant Mark Loewe, Vice President of Racing at Penn National, was 
informed of the incident by David Bailey, Racing Secretary.  Loewe further was 
informed that Moreno was entering and racing horses on August 2, 2012.  Loewe 
called the state stewards to find out why Moreno was permitted to participate, 

                                            
2
 The court's research reveals that Catosal contains Butaphosphan, an organic phosphorus, and 

cyanocobalamin, or Vitamin B12.  Catosal can be administered to alleviate Vitamin B12 
deficiencies.  See Catosal, Bayer, http://www.bayerdvm.com/Products/Catosal/C09007 
CatosalTechSheet.pdf (last accessed August 20, 2012). 
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and he was told that no action would be taken against Moreno until the results of 
the lab tests are known. 
 
 Loewe scheduled a meeting with Moreno on August 3, 2012, to discuss 
the incident and the actions that would be taken in response to the alleged 
violations.  Present at that meeting were Moreno, his attorney Alan Pincus, 
Loewe, and Bailey.  At that meeting, Attorney Pincus asked Loewe not to eject 
Moreno from the track until the test results were returned, citing to the permanent 
damage to one's reputation caused by such an ejection. 
 
 Loewe considered Attorney Pincus's suggestion and consulted with 
Christopher McErlean, Corporate Vice President Racing, PNGI.  Loewe then 
called a second meeting that day which was attended by the same individuals – 
Moreno, Attorney Pincus, Loewe and Bailey.  Loewe acquiesced to Attorney 
Pincus's request to not formally eject Moreno, and instead issued the following 
sanctions, memorialized in an August 3, 2012, email from Loewe to Attorney 
Pincus: 
 

Effective as of this date, no entries will be accepted on Mr. 
Moreno's horses at any PNG property prior to the release of any 
information or findings of the PSHRC. 
 
Any horses currently In To Go will be scratched. (A special 
exemption has been made for Top Exchange due to his entry in a 
Stake Race on August 3.) 
 
Any further violation of any Penn National rule or policy, or should 
Mr. Moreno receive any other rule violations from any other 
recognized jurisdiction, will result in immediate ejection from the 
grounds of Penn National Race Course and revocation of all racing 
privileges. 
 
No horses currently under Mr. Moreno's care may be transferred 
without the approval of the racing office. 
 
All horses under Mr. Moreno's care must be off the grounds of 
Penn National by Monday August 13, at 12 noon. 
 
Penn National reserves the right to take further action after the 
findings of the PSHRC have been released. 
 

(Def. Ex. A.) 
 
 Although these sanctions represent an "accommodation" to Moreno by 
forgoing a formal ejection, there is no evidence that Moreno specifically agreed to 
these sanctions.  To the contrary, on August 4, 2012, Moreno appealed the 
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sanctions.  Moreno argues that sanctions constitute an "ejection" or "constructive 
ejection" thus entitling him to a hearing under the state horse racing regulations.  
In his appeal, Moreno requested a hearing on the sanctions and requested a 
supersedeas of the ejection until a hearing is held.  The Commission did not 
respond to Moreno's request, asserting that because Moreno was not formally 
ejected, he was not entitled to a hearing under the regulations.  On August 9, 
2012, Moreno filed a complaint in federal court, claiming that Defendants' actions 
violated his constitutional right to a hearing provided under 58 Pa. Code 
§165.231 (Count II) and requested a temporary restraining order and preliminary 
injunction (Count I).3 (Doc. 2.)  Plaintiff also filed a Memorandum of Law in 
Support of his Application for T.R.O. and Preliminary Injunction. (Doc. 3.)  By 
order dated August 10, 2012, the court granted the request as follows: 
 

Defendants and their officers, agents, employees and all other 
persons acting in concert with them hereby are immediately and 
temporarily enjoined and restrained from excluding Moreno from 
participating at Penn National, from excluding Moreno's horses 
from entering races at Penn National, from ordering Moreno to 
remove his horses from the grounds of Penn National and from 
preventing Moreno from transferring his horses prior to Moreno 
receiving a hearing or until further order of this court. 
 

(Doc. 6.)  The court also scheduled a hearing on the preliminary injunction for 
August 16, 2012.  On August 14, 2012, Mountainview and the Turf Club formally 
ejected Moreno from Penn National's facilities.  On August 15, 2012, Defendants 
filed a brief in opposition to Plaintiff's Application for T.R.O. and Preliminary 
Injunction.  (Doc. 11.)  The hearing has been held and the motion is now ripe for 
disposition. 
 
II. Legal Standard 
 
 The test for whether to grant a preliminary injunction requires the court to 
consider four factors: 
 

(1) whether the movant has shown a reasonable probability of 
success on the merits; (2) whether the movant will be irreparably 
injured by denial of the relief; (3) whether granting preliminary relief 
will result in even greater harm to the non-moving party; and (4) 
whether granting the preliminary relief will be in the public interest. 
 

ACLU of N.J. v. Black Horse Pike Reg'l Bd. of Educ., 84 F.3d 1471, 1477 n.2 (3d 
Cir. 1996) (en banc); Miller v. Skumanick, 605 F.Supp.2d 634, 641 (M.D. Pa. 
2009).  The above factors merely "structure the inquiry" and no one element will 
necessarily determine the outcome.  The court must engage in a delicate 

                                            
3
 Plaintiff's complaint also seeks declaratory relief (Count III) and brings a claim for tortious 

interference (Count IV). 
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balancing of all the elements, and attempt to minimize the probable harm to 
legally protected interests between the time of the preliminary injunction to the 
final hearing on the merits.  Miller, 605 F.Supp.2d at 641 (citing Constructors 
Assoc. of Western Pa. v. Kreps, 573 F.2d 811, 815 (3d Cir. 1978)).  The movant 
bears the burden of establishing these elements.  Id. (citing Adams v. Freedom 
Force Corp., 204 F.3d 475, 486 (3d Cir. 2000)). 
 
III. Discussion 
 
 Section 1983 states in relevant part: 
 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the District 
of Columbia, subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding for 
redress…. 
 

42 U.S.C. §1983 (2002).  Section 1983 "is not itself a source of substantive 
rights, but a method for vindicating federal rights elsewhere conferred by those 
parts of the United States Constitution and federal statutes that it describes."  
City of Monterey v. Del Monte Dunes, 526 U.S. 687, 749 n.9 (1999) (internal 
quotations omitted).  To prevail in an action under §1983, a plaintiff must 
demonstrate: (1) a violation of a right secured by the Constitution and the laws of 
the United States and (2) that the alleged deprivation was committed by a person 
acting under color of state law.  Nicini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000); 
Moore v. Tartler, 986 F.2d 682, 685 (3d Cir. 1993). 
 
 Before addressing the preliminary injunction criteria, the court will address 
Defendants' jurisdictional argument that the State has taken no action, rendering 
Plaintiff's Section 1983 claim meritless and therefore leaving this court without 
jurisdiction. 
 
 Defendants argue that the challenged actions at issue here, namely the 
sanctions issued against Plaintiff, were committed by private actors, not State 
actors.  In support of their argument, Defendants assert that the decision to 
sanction Moreno was made solely by Loewe, a private actor employed by 
Mountainview.  Defendants further argue that Plaintiff has not shown that 
Defendants' actions constitute State action because there is not a sufficiently 
close nexus between the challenged action and the State.  Thus, Defendants 
conclude that Loewe was not "acting under color of state law," as required to 
state a Section 1983 claim.  Plaintiff counters that there is a sufficiently close 
nexus between Defendants and the Commission such that Defendants' actions 
constitute a "state action" and therefore his Section 1983 claim is proper. 
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 This issue was directly addressed in Fitzgerald v. Mountain Laurel Racing, 
Inc., 607 F.2d 589 (3d Cir. 1979).  In Fitzgerald, the plaintiff, a licensed horse 
trainer and driver, was expelled4 from a racing track as a result of a violation of a 
state harness racing commission rule.  No hearing was held on the plaintiff's 
expulsion, and consequently the plaintiff brought a Section 1983 claim against, 
inter alia, Mountain Laurel Racing, Inc., a private Pennsylvania corporation 
licensed by the Pennsylvania State Harness Racing Commission.  The court, in 
an extensive analysis of relevant caselaw, set forth two tests to determine 
whether a private actor's actions constitute State action sufficient to establish a 
jurisdictional basis for a Section 1983 suit: 1) the "symbiotic relationship" test5 
and, 2) the "close nexus" test.  Both tests turn on the precise nature of the State's 
relationship with the private actor and the particular facts of the case.  Id. at 594. 
  
 Plaintiff argues that the "close nexus" test, which inquires into whether 
"there is a sufficiently close nexus between the State and the challenged action 
of the regulated entity so that the action of the latter may be fairly treated as that 
of the State itself," is satisfied here.  Id. at 595.  A key issue to determine is 
whether the State participated in the challenged action by "putting its weight" 
behind the challenged activity. Id. at 597. 
 
 The court in Fitzgerald found that the racing association's eviction of the 
plaintiff must be considered a disciplinary action of the State.  The critical fact 
noted by the court was a meeting between the officials of the Mountain Laurel 
Racing Association, who were not employed by the State, and two racing official 
– namely a racing secretary and a presiding judge, who confirmed the allegations 
against the plaintiff.  The court found that, although those racing officials were 
employed and paid by Mountain Laurel, they were acting pursuant to their 
delegated authority granted by the State to oversee the conduct of the races.  
Thus, the Fitzgerald court determined that the racing officials, while acting in their 
official capacity, participated in the decision to expel the plaintiff by "telling 
Mountain Laurel that Fitzgerald was violating Commission Rules and by 
approving the ensuing expulsion."  Id. at 599.  The court held that "when the 
state officials with delegated authority to enforce state laws or regulations 

                                            
4
 Similar to this case, the plaintiff in Fitzgerald was not formally ejected, but instead was 

"expelled" from the stall space provided by the track.  The Third Circuit Court of Appeals affirmed 
district court's finding that the expulsion was tantamount to an ejection. 607 F.2d at 598.  The 
court reasoned that the "act of expelling Fitzgerald from the stall space had the extreme effect of 
barring him from any activity at the track.  Thus, the district court found that Fitzgerald's eviction 
'went far beyond a simple eviction from rented space.'  Indeed, the gravamen of Fitzgerald's 
complaint centers not on the denial of stall space but on the effect of the expulsion which 
prevents him from training and driving horses at the [track]."  Id. 
 
5
 The "symbiotic relationship" test states that "when the State has not clearly directed the private 

act of discrimination but where the private enterprise has a 'symbiotic' relationship with the State, 
state action is present."  Fitzgerald, 607 F.2d at 594.  In this case, Plaintiff argued only briefly and 
in the alternative regarding this test, and in light of the court's holding below, the court need not 
further address the application of the test. 
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Participate with management in the decisional process to expel for a violation of 
a State Commission Rule is the requisite nexus under [Jackson v. Metropolitan 
Edison Co., 419 U.S. 345 (1979)] established."  Id. at 600. 
 
 Applying the forgoing to the matter sub judice, the court concludes that 
there is sufficient State involvement to satisfy the close nexus test and render 
Moreno's expulsion a State action.  To begin with, here, as in Fitzgerald, Plaintiff 
is accused of violating a regulation of the Pennsylvania State Horse Racing 
Commission.  Specifically, Moreno is alleged to have violated 58 Pa. Code 
§163.302 (prohibiting possession of equipment for hypodermic ejection).6  The 
court further finds that there was State involvement at every stage of the 
operative facts.  For example, (1) the alleged violations were discovered by two 
state inspectors; (2) the investigation into these allegations, which at the time of 
this memorandum is still ongoing, is being conducted by state officials at a state 
laboratory; (3) the evidence was confiscated or obtained by state inspectors and 
a state veterinarian; and (4) Mark Loewe contacted state stewards to request that 
Moreno's horse be scratched.  Testimony shows that the stewards did scratch at 
least one of Moreno's horses that was scheduled to race, but refused to scratch 
other horses until the results of the lab testing were returned.  As demonstrated 
by the preceding facts, there is evidence of significant State involvement in both 
the discovery of the alleged violations and the enforcement of the sanctions 
issued by Loewe. 
 
 The extent of State involvement in the actual decision to levy sanctions 
against Plaintiff is more difficult to ascertain.  Loewe testified that he learned from 
Racing Secretary David Bailey that Moreno was found with syringes.  
Subsequently, two meetings were held, both of which were attended by Moreno, 
Loewe, Pincus, and Bailey.  In Fitzgerald, a critical fact was a similar meeting 
between Mountain Laurel's management and the Racing Secretary who 
confirmed the allegations.  Moreover, this court finds that the Racing Secretary 
was acting pursuant to his delegated authority from the State to oversee the 
conduct of the races.  Indeed, the regulations of the Pennsylvania State Horse 
Racing Commission clearly define the duties of the Racing Secretary.  See 58 
Pa. Code §§163.391-398.  Furthermore, the regulations define "racing officials" 
to include, inter alia, the Racing Secretary, 58 Pa. Code §163.332, and state that 
"racing officials shall be subject to approval by the Commission at all times during 
the meetings.  The officials shall enforce this chapter and shall render written 
reports of the activities and conduct of the race meetings to the Commission," 58 
Pa. Code §163.331.  The court therefore finds that, as in Fitzgerald, to the extent 
that Racing Secretary David Bailey was involved, he was acting in his official 
capacity and pursuant to powers delegated from the State. 
 
 Defendants claim that, notwithstanding Bailey's presence at the two 
meetings, he was not consulted in the decision-making process.  Loewe testified 

                                            
6
 Plaintiff is also accused of violating the terms of his stall agreement, a private contract between 

himself and Mountainview and the Turf Club, as well as the terms of the 2012 Horsemen's Guide. 
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that the only person with whom he consulted was Christopher McErlean, 
Corporate Vice President, PNGI.  Nevertheless, it is clear that Loewe, in making 
his decision, relied on information that he had received from Bailey and the state 
inspectors.  By meeting with a racing official and relying upon information 
received from state employees, and by subsequently contacting the state 
stewards to request that the sanctions be enforced, the court finds a sufficient 
nexus between the challenged sanctions and the State.  If the court were to 
adopt Defendants' reasoning, the close nexus test would turn on whether a 
private actor asked a state actor a simple question such as "you're [sic] 
thoughts?"  A decision on whether State action has occurred should not hinge on 
such minutia, but must instead be decided, as instructed in Fitzgerald, by looking 
at the "totality of the circumstances" of the particular case.  607 F.2d at 599.  
Having done so here, the court finds that the sanctions must be considered a 
disciplinary act of the State, and the State must therefore comport with the 
strictures of the Due Process Clause of the Fourteenth Amendment and the 
applicable racing regulations.7   
 
 Defendants argue that Plaintiff is not entitled to the protections set forth in 
58 Pa. Code §165.231, titled Hearing Rights, because he has not formally been 
ejected.  The court disagrees and finds that the August 3, 2012, sanctions of 
expelling Moreno's horses, scratching him from races that his horses had 
entered, and forbidding him from participating in future races, is tantamount to an 
ejection for the same reasoning in set forth in Fitzgerald.  See footnote 2, supra.  
Specifically, 58 Pa. Code §165.231 provides, 
 

(a) The Commission or an association licensed by the Commission 
shall have the right and obligation to deny access or eject from 
facilities of a track a patron or licensee whose presence or conduct 
is deemed detrimental to the best interests of racing or to the 
orderly conduct of a racing meet. 
 
(b)  At the time of or immediately following ejectment of or denial of 
access to a licensee, the association or Commission agents acting 
therein shall advise the licensee in writing of his right to demand a 
hearing by mailed service in the form of a notice as shall from time 
to time be prepared and supplied by the Commission.  The form of 
notice shall be in a form prepared by the Commission and shall be 
mailed to the most current licensed address of the ejectee by 
certified return receipt mail. 
 

                                            
7
 The court further notes that, under the terms of the Stall Agreement, a violation of the 

agreement can result in penalties by action of the Racing Secretary.  Term No. 11 states "Any 
violation of these rules may subject Applicant to refusal of all entries, loss of stalls, liens and/or 
eviction by action of the Racing Secretary." (Def. Ex. B) (emphasis added).  Thus, although the 
sanctions were decided by Loewe, and the formal ejection was signed by "K. Russell," a Director 
of Security, the authority to issue sanctions for violations of the stall agreement was held by the 
Racing Secretary, a racing official. 
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(c) The notice shall advise the ejectee that he shall have a right to 
demand a hearing upon the ejection if written demand for the same 
is served upon the association in question and is received by the 
executive offices of the Commission no later than 48 hours 
following receipt by the ejectee of the notice confirming ejection.  If 
an ejectee shall timely file a demand for a hearing, the hearing shall 
be scheduled within 48 hours of the time of receipt of the demand 
or as soon thereafter as possible.  The hearing shall be at the 
executive offices of the Commission.  Notice of the date and time of 
the hearing shall be forwarded to the most current licensed address 
of the ejectee and to the executive office of the association. 
 

58 Pa. Code §165.231 (a, b & c).  Notably, the notice and hearing requirements 
in this section are applicable whether either the Commission or a private 
association ejects or denies access to a licensee.  Defendants argue that Plaintiff 
has neither been ejected nor denied access to the Penn National because he 
can still enter Penn National, eat there, and gamble, if he so desires.  Loewe 
conceded that the sanctions amount to a "denial to participate" at the track, but 
not a "denial of access."  The court is unmoved by this argument.  Evicting a 
horse trainer's horses and precluding him from racing at a track are sanctions 
that so severely limit the trainer's access to the track facilities that they effectively 
constitute a "denial of access."  Consequently, Plaintiff is entitled to the notice 
and hearing rights in Pa. Code §165.231. 
 
 Having found State action present, this case is properly before this court 
pursuant to 42 U.S.C. §1983.  The court will not consider the preliminary 
injunction factors. 
 
 The court has little trouble finding that the possibility of irreparable harm to 
Plaintiff outweighs any harm to Defendants if relief is granted.  The allegations at 
issue imply dishonest racing which could cause irreparable injury to Moreno's 
business and reputation.  The sanctions also have the effect of denying him his 
right to pursue his license to train horses.  Meanwhile, Defendants have 
presented no evidence of grave harm to Penn National or to the public if Moreno 
continues activities at the track, aside from the stated desire to maintain a 
positive public perception.  See Fitzgerald, 607 F.2d at 601 (denial of a right to 
use license and harm to business and reputation sufficient to warrant issuance of 
preliminary injunction where no evidence of grave harm to racing association or 
public resulting from continued participation at the track). 
 
 The final consideration is Plaintiff's likelihood of success on the merits.  
Plaintiff need not prove that he will be successful on the underlying claim, but 
rather must show a "reasonable probability" of success on the merits.  At the 
hearing, the court entertained an abundance of testimony regarding the facts 
surrounding the alleged violations.  These facts, however, are relevant to the 
propriety of the ejection and are more appropriate for a hearing in front of the 
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Commission.  In this instance, the court must assess the likelihood of success of 
Plaintiff's Section 1983 claim and not the likelihood of Plaintiff's success at his 
hearing before the Commission. 
 
 In order to prevail on a procedural due process claim under 42 U.S.C. 
§1983, a plaintiff must show (1) that he possessed a life, liberty or property 
interest within the meaning of the Fourteenth Amendment, and (2) that he did not 
have procedures available to him that would provide him with "due process of 
law."  Rockledge Dev. Co. v. Wright Township, 2011 WL 588068, at *2 (M.D. Pa. 
Feb. 10, 2011) (citing Robb v. City of Philadelphia, 733 F.2d 286, 292 (3d Cir. 
1984)).  More specifically, a plaintiff must prove each of the following five 
elements in relation to a Section 1983 procedural due process claim: 
 

(1) that he was deprived of a protected liberty or property interest; 
(2) that this deprivation was without due process; (3) that the 
defendant subjected the plaintiff, or caused the plaintiff to be 
subjected to, this deprivation without due process; (4) that the 
defendant was acting under color of state law; and (5) that the 
plaintiff suffered injury as a result of the deprivation without due 
process. 
 

Id. (citing Sample v. Diecks, 885 F.2d 1099, 1113-14 (3d Cir. 1989)). 
 
 The court finds that there is a "reasonable probability" of Plaintiff's success 
on his Section 1983 claim.  The court has already found that the challenged 
action involves a State action.  Furthermore, this court has already found that a 
horse trainer's license exhibits sufficient indicia of a liberty or property interest to 
survive a motion to dismiss.  See Adamo v. Dillon, Docket No. 1:10-CV-2382, 
2011 U.S. Dist. LEXIS 24508 (M.D. Pa. March 10, 2011).  In a bench trial held in 
Adamo, this court heard credible testimony from the former acting executive 
secretary of the Pennsylvania State Horse Racing Commission that a hearing 
may be scheduled one to five months after it is requested, and it could take two 
or three additional weeks before the commissioners make their decision.  (See 
Bench Trial Tr., Docket No. 1:10-CV-2382, p. 80).  In Barry v. Barchi, 443 U.S. 
55 (1979), a case involving a suspended horse trainer's license, the Supreme 
Court found a state law that specified no time in which a hearing must be held, 
and afforded the Board as long as thirty days after the conclusion of the hearing 
in which to issue a final order adjudicating the matter did not constitute a speedy 
resolution, and the statute violated the due process clause of the Fourteenth 
Amendment.  Here, 58 Pa. Code §165.231(b) & (c), states only that a hearing 
need be scheduled within 48 hours and does not dictate that a hearing be held or 
a decision rendered within a certain amount of time.  See Luzzi v. State Horse 
Racing Comm'n., 548 A.2d 659, 663 (Pa. Commw. Ct. 1988). 
 
 By way of a letter from defense counsel dated August 20, 2012, the court 
has learned that a hearing has been scheduled regarding Moreno's August 14, 
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2012 ejection for August 28, 2012.  The hearing notice attached to the letter 
specifically states that the Commission's actions of August 3, 2012, will not be 
addressed at the hearing, because those sanctions "do not constitute refusal of 
admission to, or ejection from" Penn National's facilities.  This, however, is in 
contradiction to the court's determination that the August 3, 2012, sanctions were 
tantamount to a constructive ejection and a denial of access.  The test is not 
whether Plaintiff is denied admission to the facilities (it is conceded that Plaintiff 
can enter Penn National and can observe races), but rather whether Plaintiff is 
denied access to the track facilities.  Accordingly, using the August 3, 2012, date 
as the starting point, the hearing in this case is scheduled for 25 days after the 
ejection and denial of access.  In Barchi, a 30 day delay was sufficient for the 
Court to find a constitutional violation.  The court can not, [sic] and need not, 
conclusively determine whether these circumstances amount to a violation of 
Plaintiff's constitutional rights to due process.  However, because the August 28, 
2012, hearing will be held 25 days after the Plaintiff's denial of access from Penn 
National's facilities and will not address the August 2, 2012, sanctions, the court 
finds that there is a reasonable probability that Plaintiff will be successful on the 
merits of his due process claim. 
 
 At the conclusion of the hearing, Plaintiff made several oral motions that 
the court took under advisement.  First, Plaintiff moved the court for declaratory 
relief as to whether the August 3, 2012, sanctions, which included a provision 
that Moreno remove all his horses from Penn National facilities, constituted an 
ejection such that he may avail himself of the notice and hearing requirements of 
58 Pa. Code §165.231.  For the reasons explained above, the court finds the 
August 3, 2012, sanctions do constitute an ejection as well as a denial of access 
and thus Moreno is entitled to exercise the rights afforded to him by 58 Pa. Code 
§165.231. 
 
 Plaintiff also moved for a court order to prevent the Commission from 
hearing Plaintiff's appeal and requested that an unbiased third-party be 
designated by the court to hear the appeal.  Plaintiff argues that the Commission 
can not [sic] be impartial, and thus Plaintiff would not receive a "meaningful 
hearing" as described in Barry v. Barchi.  Plaintiff did not cite any other authority 
to support his argument or any evidence that the Commission is impartial.  The 
court will not grant the motion based on that limited argument. 
  
 Plaintiff also made an oral motion that the court take notice that the 
August 14, 2012, ejection constitutes a violation of the court's August 10, 2012, 
order.  The court finds no basis for this argument because a letter attached to the 
order expressly states that the ejection is subject to the court's August 10, 2012, 
order.8 
 

                                            
8
 As mentioned above, Plaintiff also moved the court to amend his pleadings.  At the hearing, the 

court instructed Plaintiff to file a paper motion on this request. 
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 Lastly, Defendants filed a Motion for Modification of the Court's August 10, 
2012, Order requesting that Moreno post security for the injunction pursuant to 
Federal Rule of Civil Procedure 65(c), which requires that a temporary restraining 
order be entered only upon the movant's posting of security in an amount that the 
court considered proper to pay the costs and damages sustained by any party 
found to have been wrongfully enjoined or restrained.  Defendants argue that a 
bond in the amount of $150,000 is necessary to protect against liability and for 
prevailing party attorneys' fees under 42 U.S.C. §1983.  However, in light of this 
court's holding, Defendants can not [sic] be said to have been "wrongfully 
enjoined or restrained."  Moreover, the award of attorneys' fees is premised on 
the argument that Defendants will be the prevailing party because Moreno has 
no likelihood of success on the merits.  The court, as stated above, disagrees.  
Thus, Defendants' motion will be denied. 
 
IV. Conclusion 
 
 In short, the court finds that the requisite State action for a Section 1983 
action was present in the challenged action.  The court further finds that Plaintiff 
has established the essential requirements for the issuance of a preliminary 
injunction. 
 
 
      ___s/Sylvia Rambo______________ 
      United States District Judge 
 
Dated: August 22, 2012. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
 
TITO MORENO, 
   Plaintiff   Civil No. 1:CV-12-1553 
 
 v. 
 
PENN NATIONAL GAMING, Inc. 
A.K.A. HOLLYWOOD CASINO AT 
PENN NATIONAL RACE COURSE,  Judge Sylvia H. Rambo 
And MARK LOEWE, as Director of 
Racing and as an Individual, 
 
   Defendants 
 

ORDER 
 

 In accordance with the accompanying memorandum, IT IS HEREBY 
ORDERED that Plaintiff's application for a preliminary injunction is GRANTED.  
Defendants and their officers, agents, employees and all other persons acting in 
concert with them hereby are enjoined and restrained from excluding Moreno 
from participating at Penn National, from excluding Moreno's horses from 
entering races at Penn National, from ordering Moreno to remove his horses 
from the grounds of Penn National and from preventing Moreno from transferring 
his horses prior to Moreno receiving a hearing or until further order of this court.  
It is FURTHER ORDERED that Plaintiff's oral motion for declaratory relief that 
the August 3, 2012, sanctions constitute an ejection is GRANTED.  Plaintiff's 
remaining oral motions are DENIED.  Lastly, Defendant's Motion for Modification 
of the Court's August 10, 2012, Order (Doc. 14) is DENIED. 
 

___s/Sylvia Rambo______________ 
      United States District Judge 
 
Dated: August 22, 2012. 
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APPENDIX C 
 
 

BEFORE THE WEST VIRGINIA RACING COMMISSION 
 

IN THE MATTER OF: 
THE EJECTION APPEAL 
OF MARK WEDIG 
 

RECOMMENDED DECISION 
 

 On June 29, 2012, the West Virginia Racing Commission ("Commission") 
by and through its designated Hearing Examiner, Jeffrey G. Blaydes, Esquire, 
convened in Newell, West Virginia, for the purpose of conducting an 
administrative hearing on Mark Wedig's appeal of his May 29, 2012, ejection 
from Mountaineer Racetrack ("MPI" or "Mountaineer"). 
 
 MPI appeared by and through its corporate representatives, Rosemary 
Williams and Aaron Susmarski, and its counsel, Sharon L. Potter.  Mr. Wedig 
appeared personally and through his counsel Lawrence L. Manypenny and 
James T. Carey. 
 

FINDINGS OF FACT 
 

 In consideration of the evidence presented at hearing, the Commission 
makes the following findings of fact: 
 
 1. Rosemary Williams, MPI's Director of Racing, testified that 
Mountaineer has had a "no-slaughter" policy in effect for the past year and one-
half to two years, which was distributed to the Horsemen's Benevolent & 
Protection Association ("HPBA").  (Transcript ("Tr.") at 21; 22; 24; see also 
Association Ex. 1) 
 
 2. Ms. Williams testified that the policy currently in effect was 
amended to broaden an existing policy which prohibited horse owners and 
trainers from taking horses to a specific auction known to sell to "kill buyers" 
named "Sugarcreek". (Tr. 22-23) 
 
 3. According to Ms. Williams' testimony, the purpose behind 
Mountaineer's anti-slaughter policy is to ensure that horses that can no longer 
race at Mountaineer are retired rather than put to slaughter. (Tr. 25) 
 
 4. Ms. Williams testified that James O'Brien, one of the Commission's 
stewards at Mountaineer Park, advised her of an issue regarding thoroughbreds 
"Canuki" and "Cactus Café" earlier this Spring. (Tr. 20; 28) 
                                            
 Document has been reproduced in single-space type due to space considerations. 
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 5. Mr. O'Brien informed her that the Ohio State Racing Commission 
had issued a ruling with regard to "Canuki" and "Cactus Café" on May 10, 2012, 
whereby owner/trainer Barbara Price, a licensed trainer at both Mountaineer and 
Beulah Park, was suspended and fined for her role in removal of the two horses 
from Beulah Park and treatment thereafter. (Tr. 30; 32; see also Association 
Exhibit 2) 
 
 6. Ms. Williams began an investigation and discovered that Petitioner 
Wedig had purchased "Canuki" and "Cactus Café" for a total of $300.00 from Ms. 
Price on April 23, 2012. (Tr. 38) Ms. Williams testified in that her experience, the 
payment of $150.00 per horse signified that the horse was not "race-ready." (Tr. 
42) 
 
 7. On or about May 12, 2012, after receiving the foregoing information 
from the Ohio State Racing Commission, Ms. Williams met with Wedig in her 
office and asked him where the two horses were located. (Tr. 47-8) 
 
 8. Ms. Williams testified that Wedig was vague in his answers to her 
and stated "I don't know" to virtually every question about the location of the 
horses, whether they were alive or whether they had been sent to slaughter. (Tr. 
48; 83-4)  Ms. Williams believed that an owner of horses would know where 
those horses were located at any given time. (Tr. 48; 83-4; 104) 
 
 9. At that meeting, Ms. Williams provided Wedig an Affidavit for him to 
review and return to her that acknowledged MPI's policy relating to the slaughter 
of horses. (Tr. 48-9) 
 
 10. On May 19, 2012, Wedig returned an executed Affidavit to Ms. 
Williams wherein he stated that "since the date of the execution of the affidavit, 
within the preceding three months, that he neither directly or indirectly caused a 
horse under his ownership or control to be destroyed contrary to MPI's policy." 
(See Association Ex. 4; Tr. 51) 
 
 11. Although Ms. Williams testified that she was relieved and thought 
the investigation was closed, she received additional information after May 19, 
2012, necessitating further investigation. (Tr. 52; 54) 
 
 12. Ms. Williams testified that she met with a Dr. Plumley from the 
United States Department of Agriculture and was provided documentation 
reflecting transportation of horses "Canuki" and "Cactus Café" across the border 
into Canada on May 3, 2012.  (See Association Ex. 5; Tr. 57-8)  Ms. Williams met 
with Dr. Plumley for approximately two hours.  At that time, Dr. Plumley handed 
several documents to Ms. Williams.  The documents included: a "United States 
Origin Health Certificate; an "Owner/Shipper Certificate Fitness to Travel to a 
Slaughter Facility; a United States Department of Agriculture "Report of Animals, 
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Poultry or Eggs Offered for Importation;" and a United States Department of 
Agriculture "Animal and Plant Health Inspection Services Statement of Services." 
(Association Ex. 5, 5A, 7 and 8) 
 
 13. According to the health certificate exhibited as Association Exhibit 
5A, the horses were destined for Richelieu, a known slaughter house in Canada.  
(See Association Ex. 6; Tr. 58, 61) 
 
 14. Association Exhibits 5 and 5A reflected that the horses had been 
consigned to Richelieu by an individual named Fred Bauer, who is well known to 
Ms. Williams as a transporter of horses from the Association to Canada for 
slaughter in Canada.  (Tr. 63-64) 
 
 15. Ms. Williams testified that she was provided a "Report of Animals, 
Poultry or Eggs Offered for Importation" from the United States Department of 
Agriculture reflecting that on May 18, 2012, Wedig imported "Canuki" and 
"Cactus Café" back into the United States from Canada at the Niagara Falls port 
of entry.  (See Association Ex. 7; Tr. 68-9)  This document specifically identified 
by name the horses at issue in this case.  Moreover, it specifically indicates: 
 

Horses were originally exported to Canada for immediate slaughter, 
and will re-enter with a copy of the VS 17-140, certificate no. 
L071815.  Issued for export on 5/2/2012. 
 

 16. Additional documentation provided by Dr. Plumley to Ms. Williams 
reflected that according to the United States Department of Agriculture, on May 
18, 2012, Wedig via credit card paid to import the horses at the Niagara Falls 
port of entry and physically went to that location to get the two horses. (See 
Association Ex. 8; Tr. 73-4) 
 
 17. Based on Wedig's actions, Ms. Williams testified that she felt he 
had been dishonest with her when he indicated that he did not know where his 
horses were considering they had been transported to Canada days prior.  (Tr. 
99; 104-05) 
 
 18. Wedig was excluded from MPI for violating the anti-slaughter policy 
on May 29, 2012, because MPI believed that he intended to slaughter the two 
horses, but was caught and attempted to rectify the situation.  (Tr. 100) 
 
 19. For his part, Wedig presented the testimony of Commission 
steward Maureen Andrews, who testified that the amount of $300.00 was not an 
unusual price to pay for two horses.  (Tr. 143) 
 
 20. Based on the testimony and evidence produced by the parties at 
the hearing, the following facts are established. 
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 (a) On April 23, Wedig bought "Canuki" and "Cactus Café" from 
Barbara Price for $300.00;  
 
 (b) On or about May 3, "Canuki" and "Cactus Café" crossed the border 
into Canada at Port Huron destined for Richelieu;  
 
 (c) On or about May 12, Wedig told Director Williams he did not know 
where the horses were or whether they were alive;  
 
 (d) On or about May 18, Wedig retrieves horses from Canadian border 
at Niagara Falls; and  
 
 (e) On May 19, Wedig signs the affidavit (Association Ex. 4) indicating 
that within the preceding three months, he did not indirectly or directly cause a 
horse under his ownership to be destroyed contrary to MPI policy. 
 

ANALYSIS 
 

 As a threshold matter, Wedig moved for the disqualification of 
Commissioner Joe Smith.  Wedig asserted that Commissioner Smith had pre-
judged the issues presented in this case.  However, Wedig presented no 
evidence to support this contention.  Therefore, the motion was denied. 
 
 Wedig further asserted that he has been denied due process because the 
horses at issue are not dead and the policy of the Association requires the actual 
slaughter of a horse in order to establish a violation.  Wedig's motion is denied 
inasmuch as he has been accorded due process in this matter.  More 
specifically, he received notice of hearing and a full opportunity to address the 
allegations against him.  Moreover, as will be discussed infra, the policy of the 
Association is more expansive than Wedig contends.  The application of the 
same to the facts in this case in no way violates Wedig's right to due process. 
 
 The undersigned will now address the merits of this case. 
 
 The case subjudice, presents a series of uncontroverted facts.1  First, on 
or about April 23, 2012, Wedig purchased "Canuki" and "Cactus Café" from 
Barbara Price for $300.00.  (Association Exhibit 3)  Nearly three weeks later, on 
or about May 11, 2012, the Ohio State Racing Commission suspended Ms. Price 
for one year and fined her one thousand dollars for her "treatment" of ["Canuki" 
and "Cactus Café"] after they were removed" from Beulah Park.  Additionally, the 
Ohio State Racing Commission placed Mr. Wedig, who was not licensed in Ohio, 
on a "Stop List."  (Association Exhibit 2)  The "Ruling Form" from Beulah Park, 
Ohio, specifically indicates "Steward James O'Brien of the West Virginia Racing 
Commission" was present during the Ohio proceeding. 

                                            
1
 As will be discussed infra, Wedig was present at the hearing, but declined to testify before the 

Commission's designee. 
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 At or near that time, Ms. Williams was contacted by Mr. O'Brien, she 
received the rulings from Ohio, and undertook an investigation to determine if, in 
fact, "Canuki" and "Cactus Café" had been sent to Canada to slaughter.  
Importantly, during all times relevant (after April 23, 2012), Wedig was the owner 
of the two horses at issue. 
 
 In addition to obtaining the Ohio State Racing Commission information 
and sale papers for the horses, Ms. Williams communicated with several 
interested parties.  As part of the Association's investigation, Ms. Williams 
interacted with the State Veterinarian, Dr. Day, and Mr. O'Brien.  She also 
received telephone calls from people indicating that the subject horses were in 
Canada to be slaughtered.  She specifically recalled receiving calls regarding this 
issue from a horse advocate, Deborah Jones, and Jon Amores, Executive 
Director of the Commission.  (Tr. 45-7) 
 
 Based upon the information that she received, Ms. Williams met with 
Wedig and inquired about the horses.  Although Wedig admitted that he owned 
the horses, he stated unequivocally that he did not know where they were.  He 
contended during that meeting that the horses were alive.  Ms. Williams thought 
it was unusual that an owner would not know where his horses were.  (Tr. 48) 
 
 Ms. Williams further indicated that she believed that Wedig was aware of 
the Association's anti-slaughter policy.  She then gave him an affidavit which 
stated as follows: 
 

WHEREAS Mountaineer Park, Inc. (MPI) is a pari-mutuel horse 
racing facility licensed under West Virginia Racing Commission 
(Commission). 
 
WHEREAS, in addition to abiding by the rules and regulations 
promulgated and enforced by the Commission, MPI also strives to 
save good public perception of the horse-racing industry. 
 
WHEREAS toward that end, MPI had previously adopted and 
published a policy (see attached) setting forth the standards by 
which MPI expects horsemen to treat aged, disabled, and/or 
otherwise unserviceable horses. 
 
WHEREAS MPI sees[sic] to reaffirm the undersigned horsemen's 
commitment to MPI's above referenced standard of conduct. 
 

(Association Ex. 4) 
 
 Ms. Williams estimated that she met with Wedig on or about May 12, 
2012, and he signed and returned the affidavit approximately one week later, on 
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May 19, 2012.  Upon receiving the signed documents, Ms. Williams testified that 
she was "relieved" and she thought the matter was closed. (Tr. 48-52) 
 
 However, the investigation was soon reopened.  Ms. Williams testified that 
a representative of the United States Department of Agriculture, Dr. Plumley, 
visited her office for approximately two hours to discuss paperwork regarding 
"Canuki" and "Cactus Café."  Ms. Plumley specifically inquired about the 
movement of the horses between state lines.  (Tr. 53-4) 
 
 Ms. Plumley then presented documents to Ms. Williams that demonstrated 
that the horses had been shipped to Canada to be slaughtered.  The first 
document, a "United States Origin Health Certificate," contains a list of horses 
consigned to Fred Bauer with the consignee listed as "Viande Richelieu, Inc." in 
Quebec, Canada.  Richelieu is a known slaughter house.  The list of horses 
contains two horses that fit the description of "Canuki" and "Cactus Café."  The 
"endorsement date" of the health certificate is May 3, 2012.  (Association Exs. 5 
and 6)2 
 
 Approximately two weeks later, on May 18, 2012, "Cabuki" and "Cactus 
Café" were imported back into the United States from Canada.  The "Report of 
Animals, Poultry or Eggs Offered for Importation" indicates that Wedig was the 
importer of both "Cactus Café" and "Cabuki."  Specifically, the report indicates 
Viande Richelieu was the "owner" of the horses at the time of importation to the 
United States.  Moreover, the report states as follows: 
 

Horses were originally exported to Canada for immediate slaughter, 
and will re-enter with a copy of the VS 17-140, certificate no. 
L071815.  Issued for export on 5/2/2012. 
 

(Association Ex. 7)  The Association also presented a "Statement of Services" 
indicating that Wedig had paid for the entry of the horses back into the United 
States.  The document also demonstrates that Wedig was, in fact, importing two 
thoroughbred horses.  (Association Ex. 8) 
 
 Based upon the firsthand observations of the undersigned, the testimony 
of Ms. Williams is found to be credible, internally consistent and without bias.  
Ms. Williams testified that she thoroughly investigated this matter and was, 
initially, relieved to have achieved closure with the signing of the affidavit by 
Wedig.  It was only when the Department of Agriculture appeared with above-

                                            
2
 Ms. Williams testified that she received the documents from Dr. Plumley of the United States 

Department of Agriculture.  She further noted that the documents were handed to her by Dr. 
Plumley; that the documents were then entrusted to her legal department; and that the 
documents had not been altered in any manner and were in the same condition at the time of the 
hearing as they were when she received them.  It is also notable that Association Exs. 5 and 7 
include a copy of the Department of Agriculture certification on the face of the documents. 
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described documents clearly demonstrating that the subject horses had been 
sent to slaughter that the investigation was then re-opened. 
 
 Moreover, the documents presented by the Association are given 
appropriate weight.  These documents are copies of originals.  There is 
absolutely no contention or indication otherwise in the record that the documents 
were altered in any manner or are in any way fraudulent.  Ms. Williams testified 
that those documents were hand-delivered to her by Dr. Plumley and then turned 
over to the legal department for safe-keeping. Ms. Williams specifically testified 
that the documents were in the same condition at the hearing as when they were 
handed to her by Dr. Plumley. 
 
 Based upon the testimony of Ms. Williams and the clear and undisputed 
paper trail presented in this matter, the Association has proved by a 
preponderance of the evidence that Wedig owned the subject horses; that the 
horses were sent to Canada to be slaughtered during a time that Wedig owned 
them; and that Wedig re-imported the horses from the slaughter house in 
Canada approximately two weeks after the horses were sent there. 
 
 The burden upon the Association in an ejection case is set forth as follows 
in 178 C.S.R. Series 6, §4.7d: 
 

In any hearing on an appeal by a permit holder of an ejection by an 
association, the association shall have the burden of proving by a 
preponderance of the evidence that the permit holder acted 
improperly or engaged in behavior that is otherwise objectionable 
pursuant to 178 CSR 1, §6.2 or 178 CSR 2, §6.2 
 

Under this standard, where the Association demonstrates that the trainer or 
owner has "acted improperly" and such behavior is directly tied to the well-being 
of thoroughbred horses, the actions are clearly subject to ejection.  In this case, 
Wedig's actions, as established by the Association by a preponderance of the 
evidence, are subject to ejection. 
 
 It is undeniable that the slaughter of thoroughbred horses has brought 
negative publicity to the horse-racing industry.  Moreover, and more importantly, 
the humane treatment of thoroughbred horses is an important priority for the 
Commission.  Recently, the Commission has revoked the occupational permit of 
an owner/trainer who failed to properly care for a thoroughbred horse and 
neglected a veteran horse to the point that the horse's health was in dire 
condition.  That case demonstrated a commitment to the humane treatment of 
even those thoroughbred horses whose most profitable days are behind them. 
 
 More recently, on July 11, 2012, the Commission submitted a proposed 
legislative rule that states as follows: 
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The Racing Commission and/or the stewards may, in their 
discretion, refuse to issue or renew an occupational permit to an 
applicant, or may in their discretion suspend, revoke, or impose 
other disciplinary measures upon an occupational permit issued 
pursuant to this rule, if the applicant or permit holder: 
 
**** 
 
24.11.p has knowingly, or without conducting proper due diligence, 
sold a horse for slaughter, directly or indirectly[.] 
 

178 C.S.R. 1 (Proposed Legislative Rule, filed July 11, 2012) 
 
 The undersigned is mindful that, presently, this language does not have 
the force and effect of law.  However, it clearly demonstrates that the 
Commission views the sale of horses for slaughter (either directly or indirectly) as 
"improper conduct" and antithetical to the best interests of thoroughbred racing.  
Stated plainly, the Commission expects that aged, disabled and unprofitable 
horses must be treated humanely and not sold to slaughter when passed [sic] 
their prime. 
 
 Wedig's defense focuses solely upon the language of the Association's 
"No Slaughter" policy.  The policy states: 
 

It is the policy of Mountaineer Park, Inc. ("Mountaineer") that an 
owner/trainer allotted stalls at our racetrack shall not directly or 
indirectly cause a horse to be put to slaughter.  If an owner/trainer 
desires to sell a horse to a third party, reasonable diligence must be 
made before the sale to determine that the buyer does not intend to 
put the horse to slaughter.  All owners/ trainers are expected to 
avoid the appearance of acting inconsistent with this policy or in 
any manner that harms the image of the horse-racing industry.  If it 
is determined that an owner/trainer has violated this policy, he or 
she may be subject to a range of penalties, including a loss of his 
or her stalls, a management exclusion from Mountaineer's property, 
or any additional penalties as may be determined by the West 
Virginia Racing Commission's Board of Stewards.3 
 

(Association Ex. 1) 
 
 Wedig contends that since the horses were not actually slaughtered, the 
policy was not violated.  It is clear from a review of this policy that Wedig's 
contention is correct as it relates to the first sentence of the policy.  Obviously, 

                                            
3
 Wedig noted at hearing that the policy is labeled as "proposed" policy.  However, the 

uncontroverted evidence of record is that the policy was, in fact, adopted and published in the 
racing secretary's office and sent out on the overnight. (Tr. 96) 
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the two horses were sent to slaughter, but Wedig brought them back alive to the 
United States. 
 
 However, the second and third sentences provide further limitations upon 
an owner or trainer.  The second sentence indicates that an owner trainer must 
perform "reasonable diligence" to determine if a prospective buyer plans to "put" 
a horse to slaughter.  Moreover, the third sentence of the policy states that all 
owners and trainers must "avoid the appearance of acting inconsistent with this 
policy or in any manner that harms the image of the horse-racing industry." 
 
 The second and third sentences of the policy provide a broad statement of 
policy by the Association: that actions taken to put horses to slaughter harm the 
image of the horse-racing industry and are, therefore, prohibited.  Moreover, the 
policy clearly sets forth the expectation that trainers and owners will perform 
"reasonable diligence" to insure that thoroughbreds are not sold for slaughter.  
Obviously, this policy is consistent with the Commission's goal of protecting 
thoroughbred horses. 
 
 It is clear in this instance that Wedig has violated these more broadly-
worded goals of the policy.  At a minimum, Wedig allowed his horses to be 
transported to a known slaughterhouse.  One can only conclude that when 
Wedig learned that there were concerns about the whereabouts of "Cactus Café" 
and "Canuki," he brought them back alive to avoid penalty by MPI. 
 
 In addition to specific prohibitions regarding the slaughter of horses, the 
Rules of Thoroughbred Racing contain other mandatory duties for occupational 
permit holders. 
 
 It is well-settled that a trainer is the "absolute insurer" of horses in his or 
her custody.  The Rules of Thoroughbred Racing indicate as follows: 
 

 The following provisions apply to the responsibilities of the 
trainer as they specifically relate to the health and well being[sic] of 
horses in his or her care, custody and control: 
 
 51.1.a.  The trainer if[sic] the absolute insurer of and 
responsible for the condition of the horses he or she enters in an 
official workout or a race, regardless of the act of third parties. 
 
 **** 
 
 51.1.b.  The trainer is responsible for: 
 
 **** 
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 51.1.b.4.  the proper identity, custody, care, health, condition 
and safety of horses in his or her charge[.] 
 

(178 C.S.R. 1, §51) 
 
It is beyond dispute that a trainer has an absolute responsibility to protect his or 
her horses.  Moreover, he or she is responsible for the custody and health of his 
or her horses. 
 
 In this case, Wedig has failed in his responsibility with regard to the 
subject horses.  At a minimum, he was ostensibly unaware of the location of his 
horses and allowed them to be transported to a known slaughter-house.  As a 
result, he obviously failed to insure that the horses were safe, healthy and well-
cared for. 
 
 When all of the factors discussed above are considered, it is inescapable 
that Wedig has acted improperly as it relates to his treatment of thoroughbred 
horses.  Thus, his ejection is well-founded. 
 
 According to Ms. Williams, Wedig was very vague during their meeting 
regarding the whereabouts of the horses.  She believed that he should have 
known where his horses were and that he was aware of the anti-slaughter policy. 
(Tr. 50, 84)  Wedig purchased the horses on April 23, 2012; the subject horses 
were transported to Canada on or after May 3, 2012; he met with Ms. Williams on 
or about May 12, 2012; and the horses were transported back into the United 
States on or about May 18, 2012.  One day later – on May 19, 2012 – Wedig 
signed the Affidavit discussed supra. 
 
 This time line lends support to the Association's position that Wedig was 
less than forthcoming with Ms. Williams' investigation.  This conclusion is clearly 
fortified by the fact that Wedig elected not to testify at the hearing in this matter.  
As a result, the Commission is left without any explanation from Wedig for the 
events established by the Association.  Finally, the only reasonable inference 
one can glean from the facts herein is that Wedig's actions in bringing the horses 
back from Canada arose from his concern relating to the Association's ongoing 
investigation rather than concern for the subject horses.  In the absence of any 
explanation from Wedig for the events in this case and based upon the entire 
record herein, the appeal of Wedig is denied. 
 

CONCLUSIONS OF LAW 
 

 1. An ejection of a permit holder by either a racing association or the 
stewards is subject to review by the West Virginia Racing Commission as set 
forth in West Virginia Code §19-23-6 (2007) and 178 C.S.R. 1, §4.7.  PNGI 
Charles Town Gaming, LLC v. Reynolds, 2011 WL 5830424, 1 (2011). 
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 2. The hearing on Mr. Wedig's appeal was conducted pursuant to the 
West Virginia Racing Commission's authority set forth in West Virginia Code §19-
23-6 and 178 C.S.R. 1, §§6.1 and 6.2.  Furthermore, the hearing procedures 
were governed by 178 C.S.R. 6 (effective April 21, 2012), West Virginia Code 
§§29A-5-1 et seq. 
 
 3. Under the Rules of Racing, 178 C.S.R. §1, et seq., the Racing 
Commission may, in its discretion, suspend, revoke or impose other disciplinary 
measures upon an occupational permit holder if the permit holder: 
 

24.11.dh has engaged in any fraud or misrepresentation in 
connection with racing or breeding; 
  …. 
24.11.e has violated or attempted to violate any law, rule, 
ruling or order with respect to racing in West Virginia or any other 
jurisdiction; 
 

178 C.S.R. 1, §24.11 (emphasis added).  Wedig has violated the absolute insurer 
rule. 
 
 4. According to Mountaineer's "No Slaughter" policy, if an owner 
desires to sell a horse to a third party, reasonable diligence must be made before 
the sale to determine that the buyer does not intend to put the horse to slaughter.  
Further, an owner is expected to avoid the appearance of acting inconsistent with 
such policy or in any manner that harms the image of the horse-racing industry.  
Wedig violated these provisions.  Moreover, as an absolute insurer of the subject 
horses, Wedig has the responsibility to maintain the well-being of his horses. 
 
 5. Wedig's misrepresentations to Director of Racing Rosemary 
Williams when questioned about the whereabouts and condition of his two 
horses, "Canuki" and "Cactus Café," and his attempt to send them to slaughter in 
Canada is sufficient evidence of a violation of the Rules of Thoroughbred Racing 
and the MPI policy; undermines the public's confidence in the integrity of racing; 
and shows a disregard to the well-being of his thoroughbred horses. 
 
 6. The actions of Wedig in this case demonstrate that he acted 
improperly, in violation of 178 C.S.R. 6, §4.7.d based upon the facts established 
herein. 
 

ORDER 
 

Wherefore, the Commission finds that: 
 
 1. In order to protect the horse-racing industry, occupational permit 
holders must treat aged, disabled or otherwise unserviceable horses by specific 
standards, including non-slaughtering of those horses. 
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 2. Petitioner Wedig was not forthright with MPI about the location of 
his horses, "Canuki" and "Cactus Café," and intended to violate the anti-slaughter 
policy and did, in fact, attempt to violate the policy. 
 
 3. But for MPI's internal investigation and confrontation with Wedig 
regarding the location and well-being of the two horses, "Canuki" and "Cactus 
Café," it is a reasonable inference that those horses would have remained at 
Richelieu and would have been slaughtered. 
 
 4. MPI's exclusion of Wedig was reasonable under the circumstances 
described herein. 
 
 5. Based on these findings of fact and conclusions of law, Petitioner's 
Appeal is DENIED.  
 
 
 
 Issued this 14th day of September, 2012. 
 
 
     __________________________ 
     JEFFREY G. BLAYDES, ESQ. 
     HEARING EXAMINER 
     WEST VIRGINA RACING COMMISSION 
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BEFORE THE WEST VIRGINIA RACING COMMISSION 
 

 
IN THE MATTER OF: 
THE EJECTION APPEAL 
OF MARK WEDIG 
 

WEST VIRGINIA RACING COMMISSION'S FINAL DECISION AND ORDER 
 

 On September 17, 2012, the Racing Commission met and considered its 
designated Hearing Examiner's Recommended Decision issued on September 
14, 2012, in this matter.  After having considered the Hearing Examiner's 
Recommended Decision and the underlying record adduced in this matter, the 
Racing Commission voted to adopt and accept the Hearing Examiner's 
Recommended Decision in its entirety.  Wherefore, having adopted and accepted 
the Hearing Examiner's Recommended Decision, it is hereby incorporated by 
reference in its entirety in this Final Order.  A copy of such Recommended 
Decision is attached to this Final Order. 
 
 It is hereby ORDERED that the September 14, 2012, Recommended 
Decision of the Racing Commission's designated Hearing Examiner is adopted 
and accepted.  Accordingly, it is ORDERED that the ejection appeal of Mark 
Wedig is hereby DENIED.  And, it is ORDERED that the ejection of Mark Wedig 
is AFFIRMED consistent with the Recommended Decision of the Commission's 
Hearing Examiner. 
 
 Pursuant to West Virginia Code §29A-5-4, any party adversely affected by 
this Final Order has the right to appeal it by filing a petition for appeal in either 
the Circuit Court of Kanawha County or in the Circuit Court in the county in which 
the party resides or does business.  Such appeal must be filed within thirty days 
after the date upon which the party receives this Final Order.  The West Virginia 
Racing Commission and the appealing party's opponent in the administrative 
ejection proceeding should be named as parties in the circuit court appeal that is 
filed. 
 
 ENTERED THIS 17TH DAY OF SEPTEMBER, 2012. 
 
     ______________________________ 
     R. Gregory McDermott 
     WEST VIRGINIA RACING COMMISSION 
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APPENDIX D 
TRAINER PLEADS HIS CASE ON ANTI-SLAUGHTER POLICY 

Glenye Cain Oakford 
Reprinted with permission from DRF Weekend, August 25, 2012 

©2012 Daily Racing Form, LLC; All rights reserved. 
 
 

LEXINGTON, Ky. – The case of Canuki and Cactus Café is nearing its 
conclusion, at least for the horses.  The two Thoroughbreds became famous in 
May when their surprising return from the Richelieu slaughterhouse in Canada 
led the horsemeat company to stop accepting Thoroughbreds and raised 
questions about the effectiveness of racetrack anti-slaughter policies. 
 
Canuki and Cactus Café are now in the hands of a horse welfare advocate who 
publicized the case while trainer Mark Wedig, 57, was ejected by Mountaineer 
Park on May 29 under the track's anti-slaughter policy.  Wedig, who retrieved 
them from the slaughterhouse two weeks after selling them to a slaughter buyer, 
denies that he knowingly sent Canuki and Cactus Café to slaughter.  He says his 
ejection has devastated his life and effectively ended his 21-year career as a 
public trainer. 
 
Wedig's hearing to appeal the ejection took place June 29, and now he and the 
West Virginia Racing Commission are awaiting examiner Jeff Blayde's 
recommendation, which could come by mid-September.  If the commission 
upholds Wedig's ejection, other tracks are likely to bar him, too.  Some already 
have.  Wedig said he is unable to train at Mountaineer, Presque Isle Downs, and 
tracks owned by Penn National Gaming.  He said he also tried to train at 
Woodbine, which does not have an anti-slaughter policy, but was not allowed 
there, either. 
 
"My life has pretty much been ruined," said Wedig, who currently owns two 
broodmares and three horses in training.  "They've practically drove me to 
bankruptcy.  I'm making no money.  My owners, I guess they feel like I have the 
plague.  I've lost all my owners.  I'm hauling horses right now to try to make 
things happen.  It's very devastating." 
 
Testimony from Wedig's hearing and a recent interview with him reveal new 
details about the case, which has shed light on the largely underground trade of 
ex-racehorses for meat.  It has highlighted how volunteer horse welfare 
advocates often serve as informal chief detectives monitoring the path from 
racetrack to slaughter, how fast the transition from racehorse to meat horse can 
be as owners and trainers seek to sell horses they can no longer use or afford, 
sometimes to kill-buyers they know and sometimes to unscrupulous agents.  And 
although these horsemen might be subject to anti-slaughter penalties, the sale of 
horses for meat remains legal in the U.S. 
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The Canuki/Cactus Café story began April 23, when Wedig paid their then-
owner, Barbara Price, $300 for the pair.  On May 1, he hauled the horses from 
Beulah Park in Grove City, Ohio.  Local horse welfare advocates fearing Wedig 
had sent Canuki and Cactus Café to slaughter, notified Ohio stewards and 
Beulah racing officials.  On May 11, after neither the advocates nor Ohio officials 
could confirm the horses' whereabouts, Ohio stewards took action against both 
Wedig and Price for providing false information and impeding the investigation.  
Because he is a licensed trainer at Mountaineer in Chester, W. Va., Wedig also 
came under scrutiny from Mountaineer officials, who also had heard from Ohio 
officials and horse welfare advocates. 
 
But according to documents presented at Wedig's hearing, by May 3 Canuki and 
Cactus Café were already in the hands of Fred Bauer, a slaughter buyer from 
LaRue, Ohio.  On that date, veterinarian Earnest D. Kearns examined them and 
28 other horses for a USDA health certificate that would allow Bauer to ship the 
animals across the border to Canada.  The paperwork Kearns signed May 3 lists 
Bauer consignor for the entire group, including one other Thoroughbred (an 8-
year-old chestnut stallion with an unidentified lip tattoo), 23 Quarter Horses, one 
Haflinger mare, and three paint horses.  Their destination, as noted on the 
paperwork, was Viande Richelieu, one of four facilities in Canada that slaughters 
horses for the foreign food market.  Additional paperwork required for Canadian 
importation certifies the horses, including Canuki and Cactus Café, as fit "to 
travel to a slaughter facility." 
 
The Ohio Racing Commission notified the West Virginia Racing Commission of 
its May 11 action against Wedig, and the WVRC stewards' office in turn notified 
Mountaineer officials.  On or around May 12, Mountaineer racing secretary 
Rosemary Williams testified, she called Wedig to her office and asked him where 
Canuki and Cactus Café were and whether they were alive. 
 
"He just said he didn't know where they were," Williams said in her testimony, 
adding that she gave him a copy of the track's anti-slaughter policy and an 
affidavit "certifying that these horses haven't gone to slaughter," and asked him 
to review the affidavit with a lawyer.  Wedig signed and presented the affidavit to 
Mountaineer officials May 19. 
 
On May 18, according to USDA paperwork in the hearing record, Wedig had 
imported Canuki and Cactus Café – inaccurately called Cactus Club on USDA 
paperwork that day – from Canada via the Niagara Falls, N.Y., port of entry.  
According to the paperwork, "The horses were originally exported to Canada for 
immediate slaughter." 
 
Wedig produced both horses for West Virginia veterinarian John Day at the In 
Front Training Center, also known as the Barbarino training facility, near 
Mountaineer.  Day identified them as Canuki and Cactus Café. 
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According to the official transcript from Wedig's June 29 hearing in Newell, W. 
Va., Wedig trailered Canuki and Cactus Café to the Holiday Inn Express, where 
the proceedings took place in an effort to prove that he did not "directly or 
indirectly cause horses to be put to slaughter," as the anti-slaughter policy at 
Mountaineer (and many other tracks) puts it.  Blaydes and other hearing 
participants watched as the horses were unloaded and led around the hotel's 
parking lot before Blaydes allowed them to be hauled away, in order to keep 
them out of the summer heat. 
 
At the hearing, Wedig's attorney, Lawrence Manypenny, pressed Mountaineer 
racing secretary Rosemary Williams to explain how Mountaineer could eject 
Wedig for violating the anti-slaughter policy when Canuki and Cactus Café had 
not been killed. 
 
"Mr. Wedig made arrangements for that to happen," Williams answered.  "Once 
he found out that he was in trouble and that there were repercussions, he 
actually went and retrieved those horses." 
 
"So what?" Manypenny answered.  "By your testimony of your own proposed no-
slaughter policy, you've testified that to 'put to slaughter' is to kill the horse.  The 
horses were not killed.  You saw them today." 
 
"I did," Williams said. 
 
"OK," Manypenny continued, "So how, by your own testimony, how did he violate 
the policy?" 
 
"Just because he was able to retrieve the horses he was intending to slaughter 
does not mean that he did not violate the policy," Williams answered. 
 
In an Aug. 21 interview, Wedig said he never intended to sell the pair to slaughter 
and that he was unaware that Bauer, to whom he sold the horses, was a well-
known agent for the Richelieu plant. 
 
"He was a buyer, but I didn't know he sent them to slaughter," Wedig said.  
"When I purchased these horses, I bought them sight-unseen.  When I picked 
them up 10 days later, they were so, so incredibly thin, I just couldn't believe it 
myself.  I'd seen these horses in December, and they were beautiful, just 
gorgeous, and I purchased them just to race, you know.  So I sold them to Fred, 
and I had no idea they would go to a slaughter plant." 
 
After horse welfare advocates raised the alarm about the horses' whereabouts 
and the search began to generate publicity, Wedig started getting calls from 
horse advocates.  He said he called Bauer, who told him Canuki and Cactus 
Café had been shipped to Canada. 
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"I contacted the firm up there to purchase them back," Wedig said.  "It's never 
been done, and it's extremely hard." 
 
Wedig said he "can't reveal" specifically what he did to retrieve the horses and 
said that when Bauer gave him Richelieu's phone number, "at that time I didn't 
know what it was." Wedig said Richelieu was "very accommodating," and he 
drove his trailer to Quebec to pick the horses up from a holding pen.  He said 
Canuki and Cactus Café were even thinner. 
 
"I guess I wasn't surprised," he said, "because if they were – you know, like I 
said, I grew up on a farm, and this is what they do.  When something comes in to 
butcher, whether it's a cow or a pig, their feed and water is taken away so there's 
no or very little mess when they butcher them." 
 
Wedig said he is not opposed to anti-slaughter policies, including those now in 
force at numerous tracks, including those owned by Churchill Downs 
Incorporated, the Stronach Group, the New York Racing Association, and Beulah 
owner Penn National Gaming, as well as Suffolk Downs and Mountaineer Park. 
 
"I think it's a great policy, but I think it's implemented in the wrong way," Wedig 
said.  "It's one-sided.  A lot of other people have been in my situation, and they've 
taken stalls or did some sort of penalty, but in my situation none of that 
happened.  It was just out the door, blackballed.  They've got to come up with a 
better plan." 
 
Another problem with the policies, Wedig said, is that "inside the fence they're 
trying to implement them, but outside the fence it's legal" to sell horses to 
slaughter. 
 
"For me to be management excluded, I don't quite understand that penalty," 
Wedig said.  "When other ones before me maybe lost stalls or whatever, I kind of 
think that I'm a little bit of a hero, I guess, because I'm the one that went to 
Canada, and this is a first.  Nobody's recognizing that, I guess.  I know I sold the 
horses to the wrong person, but like I said, we do the best we can." 
 
On Aug. 21, Wedig accepted a Thoroughbred rescue group's offer for Canuki 
and Cactus Café, who now are at a farm near Columbus, Ohio, not far from 
Beulah Park.  According to their new owner, Mary Johnson of the North 
American Thoroughbred Aftercare Coalition, the horses are a little underweight 
but apparently healthy.  They eventually will be turned over to other facilities for 
retirement or adoption. 
 
The two bays' roundtrip from Ohio to Canada has changed the slaughter market 
for American Thoroughbreds.  And Ohio steward Joe Deluca, one of the officials 
from Ohio who investigated Wedig and Price, said it also has focused racetracks' 
and horsemen's attention more closely on slaughter. 
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"The notoriety and publicity this case attracted, it made the racetracks realize 
they've got to take a more proactive stance on it," Deluca said. 
 
"Cactus Café and Canuki are the poster horses for the horses that have been 
slaughtered before them and that will be slaughtered after them," Johnson said.  
"In the end, Mark Wedig did the right thing and relinquished these horses to this 
group.  But we've just put a bandage on a hemorrhage.  There are hundreds 
more at the tracks.  This goes on weekly at tracks throughout the country.  But 
this is a step in the right direction.  Those involved in racing will now think about 
the future of their horses when they're done racing." 
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APPENDIX E 
 
 

Keeneland Association, Inc. 
 
Ban on Horse Slaughter 
 
Any owner or trainer based at Keeneland Association who sells a horse for 
slaughter that was previously stabled at Keeneland Association may have his/her 
stalls permanently revoked. 
 
 
 

Churchill Downs, Inc. 
 

Ban on Horse Slaughter 
 
Any owner or trainer based at Churchill Downs who sells a horse for slaughter 
that was previously stabled at Churchill Downs will have his/her stalls 
permanently revoked. 
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APPENDIX F 
 
 

COMMONWEALTH OF KENTUCKY 
FRANKLIN CIRCUIT COURT 

DIVISION II 
 

CIVIL ACTION No. 12-CI-00313 
 

JOHN VEITCH       PETITIONER 
 
vs. 
 
KENTUCKY HORSE RACING COMMISSION   RESPONDENT 
 

 
OPINION AND ORDER 

 
 This matter is before the Court upon judicial review of the Final Order of 
the Kentucky Horse Racing Commission ("KHRC") suspending Petitioner, Mr. 
John Veitch ("Veitch"), for one (1) year based on findings that Veitch violated 
KHRC regulations.  The Court heard the parties' oral arguments on Wednesday, 
August 1, 2012.  Upon review of the parties' briefs and papers, and after being 

sufficiently advised, this Court hereby AFFIRMS the Final Order. 
 

STATEMENT OF FACTS 
 

I. FACTUAL BACKGROUND 
 
 On November 5, 2010, Veitch was serving as KHRC's Chief Steward at 
the 2010 Breeders' Cup World Championships ("Breeders' Cup") taking place at 
Churchill Downs in Louisville, Kentucky.  Mr. Brooks Becraft ("Becraft") and Mr. 
Richard Leigh ("Leigh") also served as stewards1 during this two-day event.  The 
tenth race on this day was the Ladies' Classic.  It was in this race that Life at Ten, 
the thoroughbred horse, was entered to run.  Life at Ten was the second favorite, 
largely due to recent, consecutive wins in major stakes races. 
 
 Prior to the start of the Ladies' Classic, while the participating horses were 
warming up, Life at Ten's jockey, Johnny Velazquez ("Velazquez") was 
interviewed by ESPN reporter Jerry Bailey ("Bailey").  In response to Bailey's 
question on how Life at Ten was warming up, Velazquez stated, "Right now, I'm 
not sure, Jerry, to tell you the truth.  She's not warming up the way she normally 
does."  ESPN producer, Mary Zimmerman ("Zimmerman"), testified that she 

                                            
 Document has been reproduced in single-space due to space considerations. 
 
1
 Pursuant to 810 KAR 1:004 §2(1), three (3) stewards must serve at each race meeting. 
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immediately called Veitch when she heard Velazquez's statement.  Zimmerman 
testified that she told Veitch that Velazquez had stated that his horse "ain't right," 
and that he should turn on the ESPN feed.  Veitch turned on ESPN, went outside 
on the stewards' stand on the sixth floor of the track, and used binoculars to look 
at Life at Ten.  Veitch testified that he believed Life at Ten looked fine. 
 
 Becraft testified that when the stewards were informed of Velazquez's 
statements, he suggested to Veitch that they ask a veterinarian to look at Life at 
Ten.  Veitch responded that if they called a veterinarian the horse might as well 
be scratched.  Becraft stated that if something was wrong with the horse, she 
should be scratched but made no further individual effort to call a vet or 
otherwise convince Veitch or Leigh to do so.  Becraft testified that Veitch, as the 
KHRC Chief Steward, had authority over these kinds of decisions.  Therefore, 
despite Velazquez's statements and Veitch's knowledge, a veterinarian was not 
called in to evaluate Life at Ten before the race. 
 
 Life at Ten finished the race at a distant last.  After the race, Life at Ten 
walked without any apparent discomfort or distress back to her barn and was not 
examined or sampled following her surprising performance.  Becraft and Leigh 
testified that there was no discussion among the stewards whether to have Life 
at Ten sampled. 
 
 Veitch and the other stewards failed to begin an investigation into Life at 
Ten's performance until two days after the Ladies' Classic took place.  The 
KHRC quickly turned the investigation over to the Office of the Inspector General 
("OIG") in the Transportation Cabinet.  The OIG investigated the decisions and 
actions of KHRC staff, including those of Veitch.  Following this investigation, the 
KHRC charged Veitch with five regulatory violations.  Veitch received a Notice of 
Violation informing him of these charges on March 10, 2011. 
 
II. REGULATORY VIOLATIONS CHARGED 
 
 As stated above, Veitch was charged with five regulatory violations.  
Veitch was first charged with violating 810 KAR 1:004 §4(1)2 which requires a 
steward to take appropriate action on all misconduct, to investigate any possible 
administrative regulation infractions, and to take appropriate action to prevent 
any such infraction.  The Hearing Officer found that Veitch violated this regulation 
by not taking appropriate action based on Velazquez's comments and by his 
failure to have Life at Ten tested for prohibited substances. 
 

                                            
2
 […] [T]he stewards shall have the following specific duties and responsibilities: (1) To take 

appropriate action on all misconduct or administrative regulation infractions, to cause 
investigations to be made of all instances of possible infractions, and to take appropriate action to 
prevent an administrative regulation infraction. 
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 Second, Veitch was charged with violating 810 KAR 1:004 §4(8).3  This 
regulation requires the stewards to supervise the taking of entries and receive all 
declarations and scratches.  Id.   The KHRC determined that Veitch violated this 
regulation when he "overruled [Becraft's] request to have Life at Ten examined 
by the state veterinarians." 
 
 Third, Veitch was charged by the KHRC with a violation of 810 KAR 1:012 
§9(1)4 which prohibits the entry of a horse that is not in "serviceable, sound 
racing condition" and allows stewards to require a horse to be examined by a 
qualified person.  The Hearing Officer determined that Veitch violated this 
regulation by his failure to have Life at Ten inspected by a veterinarian to 
evaluate her racing condition and by "actively block[ing]" the direction of another 
steward to do so. 
 
 Fourth, the KHRC concluded that Veitch violated 810 KAR 1:016 §145 
which requires stewards to take note of any "marked reversal of form of a horse" 
and conduct inquiries into such a performance.  The KHRC based this 
determination on Veitch's failure to have Life at Ten sampled after her surprising 
performance and by his delayed investigation into the matter. 
 
 Finally, Veitch was found in violation of 810 KAR 1:018 §11(1),6 a 
regulation allowing the stewards to designate a horse for sampling to determine if 
there had been an administrative regulation violation.  The KHRC concluded that 
Veitch violated this regulation by his failure to designate Life at Ten for blood 
and/or urine collection to determine whether a regulatory violation had occurred. 
 
III. PROCEDURAL HISTORY 
 
 Veitch requested an administrative hearing to contest the charges against 
him.  This hearing took place over the course of three days, June 28-30, 2011.  

                                            
3
 [The stewards shall have the following specific duties and responsibilities:] To supervise the 

taking of entries and receive all declarations and scratches and determine all questions arising 
and pertaining to declarations and scratches.  The stewards may in their discretion refuse the 
entry of any horse by any person, refuse to permit a declaration or scratch, or may limit entries. 
 
4
 A horse shall not be entered or raced that: (1) Is not in serviceable, sound racing condition.  The 

stewards may at any time require a horse on association grounds to be examined by a qualified 
person.  This provision is now found at 810 KAR 1:012 §10(1). 
 
5
 […] Stewards shall take cognizance of any marked reversal of form of a horse and shall conduct 

inquiries of the licensed owner, licensed trainer, and all other persons connected with the horse.  
If the stewards find that the horse was deliberately restrained or impeded in any way or by any 
means so as not to win or finish as near as possible to first, any person found to have contributed 
to that circumstance may be penalized at the discretion of the stewards. 
 
6
 Sample collection shall be done in accordance with the instructions provided by the commission 

veterinarian.  The commission veterinarian shall take a sample from a horse that finished first in a 
race and a horse or horses designated by the stewards to determine if there has been a violation 
of this administrative regulation. 



80 
 

The Hearing Officer issued his Findings of Fact, Conclusions of Law and 
Recommended Order ("Recommended Order") on December 14, 2011.  The 
Hearing Officer found that Veitch had violated the regulations with which he was 
charged by his conduct at the Breeders' Cup and recommended a one (1) year 
suspension.  On February 16, 2012, the KHRC issued its Final Order.  With the 
exception of a single modification to one paragraph,7 the Final Order fully 
adopted the Recommended Order's findings and conclusions and affirmed the 
one (1) year suspension.  Veitch now seeks reversal of the Final Order. 
 

STANDARD OF REVIEW 
 

 KRS 230.330 grants "[a]ny licensee or any applicant aggrieved by any 
final order of the commission" a right to appeal to this Court in accordance with 
KRS Chapter 13B.  KRS 13B.150(2) provides, in relevant part, that "[t]he court 
shall not substitute its judgment for that of the agency as to the weight of the 
evidence on questions of fact."  That statute also "provides that the court may 
affirm or reverse, in whole or in part, the final order of an administrative agency 
and may remand the case for further proceedings if it finds that the agency's 
order was in violation of constitutional or statutory provisions, was in excess of 
the agency's statutory authority, was not supported by substantial evidence, was 
arbitrary, capricious, or characterized by abuse of discretion, […] or was deficient 
as otherwise provided by law."  Allen v. Kentucky Horse Racing Authority, 136 
S.W.3d 54, 58 (Ky. App. 2004) (citing KRS 13B.150(2)). 
 
 In determining whether an administrative agency decision was arbitrary, a 
court must determine: (1) whether the agency's action was within the scope of its 
granted powers; (2) whether the agency provided procedural due process; and 
(3) whether the decision was supported by substantial evidence.  See 
Commonwealth Revenue Cabinet v. Liberty National Bank of Lexington, 858 
S.W.2d 199, 201 (Ky. App. 1993) (citing American Beauty Homes Corp. v. 
Louisville & Jefferson County Planning and Zoning Comm'n., 379 S.W.2d 450 
(Ky. 1964)).  "If the decision of the administrative agency fails to meet any of 
these standards, it must be considered to be arbitrary."  Allen, [136] S.W.3d at 59 
(citing Liberty National, 858 S.W.3d at 201). 
 
 "If the findings of fact of an administrative agency are supported by 
substantial evidence of probative value, then they are binding on the reviewing 
court."  Allen at 59.  See also Kentucky Unemployment Insurance Commission v. 
Landmark Community Newspapers of Kentucky, Inc., 91 S.W.3d 575, 578 (Ky. 
2002).  "The agency's findings must be upheld if based on substantial evidence 
'even though there exists evidence to the contrary in the record.'  Substantial 

                                            
7
 The Final Order modified paragraph (45) of the Recommended Order to state, "Veitch's original 

conduct was not proven to be intentional, although his failure to act before the race is grossly 
negligent and harmful to the purpose of the Commission.  That level of intent must be considered 
in determining the appropriate penalty." 
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evidence is defined as 'evidence of substance and relevant consequence having 
the fitness to induce conviction in the minds of reasonable [persons].'" Allen at 50 
(quoting Owens-Corning Fiberglass Corp. v. Golightly, 976 S.W.2d 409, 414 (Ky. 
1998)).  An administrative agency decision that is not supported by substantial 
evidence is arbitrary or clearly erroneous.  Landmark Cmty. Newspapers, 91 
S.W.3d at 579 (internal citations omitted).  If substantial evidence supports the 
agency's decision, then it cannot be said to be arbitrary.  Id.   The KHRC, "as trier 
of facts is afforded great latitude in its evaluation of the evidence heard and the 
credibility of witnesses appearing before the Commission."  Kentucky State 
Racing Commission v. Fuller, 481 S.W.2d 298, 308 (Ky. 1972). 
 
 A reviewing court may review questions of law on a de novo standard.  
Rogers v. Fiscal Court of Jefferson County, 48 S.W.3d 28, 31 (Ky. App. 2001).  
Furthermore, the administrative agency cannot determine constitutional issues 
such as the facial conditionality of a statute or regulation; therefore, this Court 
must be the first to review and determine the constitutionality of the regulations at 
issue in this case.  St. Luke Hospitals, Inc. v. Com., Cabinet for Health and 
Family Services, 254 S.W.3d 830, 832-833 (Ky. App. 2008) (citing 
Commonwealth v. DLX, Inc., 42 S.W.3d 624, 626 (Ky. 2001) (internal citations 
omitted). 
 

ANALYSIS 
 

 Veitch raises three issues in his appeal to this Court: (1) whether the Final 
Order is arbitrary or not supported by substantial evidence; (2) whether the 
KHRC regulations Veitch was charged with are void for vagueness; and (3) 
whether the suspension of Veitch violates the Equal Protection and Due Process 
clauses of the United States and Kentucky Constitutions.  Each of these issues 
will be discussed fully below. 
 
I. WHETHER THE FINAL ORDER IS ARBITRARY OR NOT SUPPORTED BY 

SUBSTANTIAL EVIDENCE. 
 
 Veitch first asserts that the Final Order is arbitrary and without the support 
of substantial evidence.  Generally, Veitch contends that the Board adopted 
KHRC's arguments wholesale and discounted favorable testimony and evidence 
for Veitch.  Conversely, the KHRC argues that the facts as found sufficiently 
support the legal conclusions made within the Final Order. 
 
 As previously stated, this Court may not reverse a final order even if there 
is conflicting evidence, so long as the evidence believed and relied upon by the 
administrative agency is sufficient to convince a reasonable person of the 
conclusions so found.  Fuller, 481 S.W.2d at 308.  It is clear that conflicting 
evidence exists and has been presented in this case.  For example, Veitch 
presenting conflicting evidence as to whether he was specifically informed of 
Velazquez's statements, whether those statements were intended to question the 
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health of Life at Ten, whether Veitch did or could overrule Becraft's request for a 
veterinarian evaluation, and whether Veitch was aware a veterinarian could 
evaluate Life at Ten without the Stewards having to scratch her from the race.8 
 
 The hearing officer found that Veitch was aware of Velazquez's 
statements and should have understood that Life at Ten may not be in proper 
racing condition.  These findings are supported by the fact that Veitch received a 
call, had turned on the ESPN coverage, and stepped outside to look at Life at 
Ten through binoculars.  Additionally, the Board was reasonable in its 
determination, based on the testimony of KHRC's expert witness, that a steward 
with knowledge of these circumstances prior to a race, should have called a 
veterinarian to evaluate Life at Ten.  It is also reasonable, based on Life at Ten's 
change in form, for the Board to find that Veitch should have designated Life at 
Ten for sampling and conduct a timely investigation into the circumstances. 
 
 The parties also presented conflicting evidence as to whether Veitch 
overruled Becraft's expressed desire to have Life at Ten evaluated and whether 
Veitch had the authority to overrule such a request.  The KHRC presented the 
testimony of Becraft who stated that he understood Veitch to overrule his request 
and that he acquiesced because Veitch had authority over these kinds of 
decisions.  Veitch testified that after he explained his reasoning for not contacting 
a vet, Becraft dropped his request.  The evidence on this matter is solely an 
issue of credibility.  Because credibility is a determination for the agency, this 
Court may not alter a reasonable finding based upon the believability of witness.  
The Hearing Officer expressed a reasonable belief of Veitch's testimony, and this 
Court must give deference to that finding.9 
 
 While Veitch presented testimony and evidence to dispute these and other 
factual findings, this Court concludes that the Board's findings were based upon 
and supported by the record in this case.  Therefore, the Final Order is supported 
by substantial evidence, and its conclusions were not arbitrarily determined. 
 
II. WHETHER KHRC REGULATIONS ARE VOID FOR VAGUENESS 
 
 Second, Veitch argues that the regulations with which he was charged are 
void for vagueness.  Veitch argues that the regulations at issue10 in this case 
permit a steward in his position to act with discretion but fail to set forth any 
required or prohibited acts.  The KHRC, however, argues that Veitch's discretion 

                                            
8
 Veitch includes a list of nine specific examples of findings by the Board that he contends are not 

supported by the record.  For efficiency purposes, the Court declines to address each example in 
detail.  The Court finds it sufficient to hold that Veitch's examples all arise from instances where 
conflicting evidence is in the record.  Because this Court's review is limited, it may not overturn 
the reasonable findings of the Board. 
 
9
 See Recommended Order at pg. 10. 

 
10

 See "Regulatory Violations" section above. 



83 
 

was not unlimited.  It is the contention of the KHRC that Veitch was aware of his 
obligations both to Life at Ten and the sport of horse racing. 
 
 A regulation or statute is void for vagueness when its prohibitions or 
requirements are not clearly defined or if "men of common intelligence must 
necessarily guess at its meaning."  Moffitt v. Com., 360 S.W.3d 247, 257-58 (Ky. 
App. 2012) (internal citations omitted).  A statute or regulation must necessarily 
(1) provide fair notice to those persons targeted by the statute or regulation; and 
(2) drafted in a way that discourages arbitrary and discriminatory enforcement.  
Id. at 258. 
 
 The Court agrees with the KHRC that the regulations at issue, while 
having discretionary elements, are not void for vagueness.  These regulations 
are broad as they are designed to provide general standards and guidelines in 
the horse racing business; however, broad regulations are not necessarily vague.  
Under the facts of this case, Veitch should have understood from these 
regulations that he had the authority to call for a veterinarian to evaluate Life at 
Ten (810 KAR 1:004 §4(8)) and should have used that discretion to take action 
on Velazquez's statements (810 KAR 1:004 §4(1)).  Additionally, Veitch should 
have reasonably understood that a horse that substantially underperforms should 
be tested and investigated for regulatory violations immediately following a race.  
(810 KAR 1:004 §4(1); 810 KAR 1:016 §14; 810 KAR 1:018 §11(1)). 
 
 Veitch cites to KY State Bd. of Licensure for Professional Engineers and 
Land Surveyors v. Curd, 2012 WL 512403 (Ky. App. 2012) for support of his 
position.  That court declared void a regulation on land surveyors to "avoid 
conduct likely to discredit or reflect unfavorably upon the dignity or honor of his or 
her profession."  In the case at hand, the regulations are more specific and 
provide a greater amount of guidance to both those persons who are to follow 
them and those who are to enforce them.  These regulations require stewards to 
take appropriate action in the face of difficult situations involving the entry, 
performance, and investigation of race horses.  Such actions would include an 
evaluation by a veterinarian of a horse in questionable racing condition and 
taking reasonable steps to investigate suspicious horse performances.  
Therefore, the Court finds that the KHRC regulations at issue provide reasonable 
notice to Veitch and do not encourage arbitrary enforcement. 
 
III. WHETHER THE SUSPENSION OF VEITCH VIOLATES THE EQUAL PROTECTION AND 

DUE PROCESS CLAUSES OF THE U.S. AND KENTUCKY CONSTITUTIONS. 
 
 The final argument proffered by Veitch is that his suspension is a violation 
of the Equal Protection and Due Process clauses of the U.S. and Kentucky 
Constitutions.  Veitch asserts disparate treatment against him because the Board 
refused to charge Becraft or Leigh and entered into an agreed disposition with 
Velazquez.  The KHRC defends its actions, arguing that Veitch was in a unique 
position as the Chief State Steward having authority over Becraft and Leigh.  The 
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KHRC also notes that Veitch took it upon himself to overrule Becraft's attempt to 
have Life at Ten evaluated and deceived investigators as to his role in decisions 
concerning Life at Ten. 
  
 The Equal Protection and Due Process clauses require a state or state 
agency to exercise its powers of enforcement uniformly.  Com. Transp. Cabinet, 
Dept. of Highways v. Express Mart, Inc., 759 S.W.2d 600, 601 (Ky. App. 1988).  
However, selectivity in enforcement, standing alone, is not a constitutional 
violation.  Id.  "In order to rise to the level of unconstitutional discrimination, 
selection must be deliberately based upon an unjustifiable standard, e.g., race or 
religion; or motivated by an invidious purpose, such as an attempt to interfere 
with the lawful exercise of a constitutionally protected right."  Id. (citing United 
States v. Hazel, 696 F.2d 473, 474 (6th Cir. 1983). Cf. Yick Wo v. Hopkins, 118 
U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886). 
 
 In this case, Veitch has not sufficiently demonstrated to this Court that the 
KHRC's enforcement actions and decisions are unconstitutional.  The KHRC has 
plenary power to enforce regulations and to maintain the honesty and integrity of 
the racing industry.  KRS 230.215(2).  The KHRC properly exercised this plenary 
power to enforce the regulations and impose a penalty upon the person it 
believed bore the primary responsibility for such regulatory violations.  Because 
of his actions and omissions, the integrity of the 2010 Breeders' Cup and the 
Kentucky horse racing industry was brought under scrutiny.  While faults of 
others may have contributed, that alone cannot compel this Court to overturn the 
KHRC's suspension of Veitch. 
 
 WHEREFORE, the Final Order is AFFIRMED and the Court hereby lifts 
the stay on Veitch's imposed suspension.  The hearing scheduled for September 
13, 2012, at 10:00 a.m. is hereby cancelled.   
  
 This order is final and appealable and there is no just cause for delay. 
 
 SO ORDERED, this 12th day of September, 2012. 
 
       ______________________ 
       THOMAS D. WINGATE 
       Judge, Franklin Circuit Court 
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